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HERE is no ſpecies of publication which 
demands a more ſcrupulous accuracy than 
thoſe hiſtories of judicial proceedings and deci- 
ſions to which the name of Reports has been long 
appropriated. 


The immediate province of the courts of juſtice 
is to adminiſter the law in particular caſes. But 
it is equally a branch of their duty, and one of ſtill 
greater importance to the community, to expound 
the law they adminiſter upon ſuch principles of 
argument and conſtruction as may furniſh rules 
_— ſhall govern in all fimilar or analogous 
CAlEsS. LES | | 8 


Such are the various modifications of which 
property is ſuſceptible, ſo boundleſs the diverſity 
af relations which may ariſe in civil life, ſo in- 
finite the poſſible combination of events and cir- 
cumſtances, that they elude the power of enume- 
ration, and are beyond the reach of human fore- 
light. A moment's reflection, therefore, ſerves. 
to evince, that it wauld be impoſlible, by poſi- 
tive and direct legiſlative authority, ſpecially. to 
provide for every particular caſe which, may hap- 
pen. e Þ 


Hence it has been {ound expedient to entruſt to 
the wiſdom and experience of judges, the power 
of deducing, from the more general propoſitions 
of the law, fuch neceſſary corollaries, as ſball ap- 
pear, though not expreſſed in words, to be within 
their intent and meaning. 


£2 Deductions 


vi 


proceedings certain and authentic. 
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Deductions thus formed, and eſtabliſhed in the 
adjudication of particular cauſes, become, in a 
manner, part of the text of the law. Succeed- 
ing ere receive them as ſuch, and, in general, 
conſider themſelves as bound to adhere to them 
no Ice firialy than to the expreſs dictates of the 
legiſlatur E. | 9 

But whether a certain deciſion was ever pro- 
nounced; and, if it was, what were the reaſons 
and principles: upon which it was founded, axe 


matters of fact, to be aſcertained and authenti- 


cated, as all other facts are, by evidence. 


The law of this country has been peculiarly 
watchful to prevent the approaches. of falſchood, 


in the inveſtigation and proof of the particular 
facts litigated between contending parties. For 


this purpoſe. many rules have been eſtabliſhed re- 
lative to the competency or admiſſibility of evi - 
dence, of all which the ultimate object is, to guard 


the avenues of belief, and to ſecure the minds of 


thoſe who are to determine, from impoſition and 


mi ake. 


„ would: be naturet in cape” 2 Casticm feilt, 


more rigid with regard to the evidence of judicial 


proceedings and decifions. Whether a particular 
act was done, or contract entered into, by a party 
to a cauſe, or not, can only affect him and his 


opponent, or, at moſt; thoſe who become their 


repreſentatives; and fhiould that be pronounced to 
have happened, which in truth never did, third 
perſong- would not be injured; But whether a 
judgment alleged to have been delivered, was 
really delivered, and upon the alleged reaſons, 
may affect all perſons who are, or ſhall be, in cir- | 
cumſtances ſimilar to thoſe of the parties to that 
cauſe. Yet it has ſomehow: or other happened, 
that little or no care has been takten, nor any pro- 
viſions made, to ronder the evidence of judicial 


The 


. 


goes but a very little way. 
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The records of the court are, indeed, framed 
in ſuch a manner as to conſtitute indiſputable do- 
cuments of ſuch part of the proceedings as are 
compriſed in them, but it is eaſy to ſhew that this 


In the firſt place, the authority of a decifion, 
for obvious reaſons, is held to be next to nothin 
if it paſſes hy felentio, without argument at the 
bar, or by the court; and it is impoſſible from the 
record of a judgment'to diſcover whether the caſe 
was ſolemnly decided or not. Records, therefore, 
even when they contain a ſufficient ſtate of the 
caſe, do not afford complete evidence of what is 


requiſite to che future authority of the decifian. 


But, in the ſecand place, it is well known in 
how few inſtances the material parts of the ſtate 
of the caſe can be gathered from the record. Ac- 


cording to the modern uſage, by far the greater 
number of the important queſtions agitated in the 


courts of law came before them upon motions for 
new trials, caſes reſerved, or ſummary applicati- 
ons of different ſorts. In none of thoſe inſtances 
does the record furniſh even the evidence of the 
fads; for which, in ſuch caſes, there is no other 
repoſitory, nor for the arguments and reaſoning 


of the counſel and the court in any caſe, bur the 


collections made by xeporters *. On their fidelity 
aud accuracy, therefore, the evidence of a very 


great part of the law of Eagland almaſt entirely 


The maſt ancient compilations of this ſurt were 
the work of perſons ſpecially appointed for the 


purpoſe, In what particular manner they exerciſed 


their function, how far the courts ſuperintended, 
or the judges aſſiſted or reviſed their labours, no 


* At an early period. of our conſtitution, the fegſobs of the 
judgment were ſet forth in the record, but that practice has long 


en diſuſed. 
where 
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where appears; and indeed almoſt every thing re- 
lating to them is involved in ſo much obſcurity, 


that I believe their very names are totally unknown. 


It is probable, however, that the cotemporary 


judges, and thoſe who immediately followed them, 


lad ſatisfactory reaſons for confiding in the accu- 
racy. of theſe reporters, ſince their writings, called 
the Tear-books, have always poſſeſſed a degree of 
traditional weight and authority ſuperior to what 
is allowed to any ſubſequent reports. 


This, indeed, is in ſome meaſure owing to the 


' circumſtances of their priority in point of time, 


excluſive of any conſideration of peculiar antherr- 

ticity or excellence, the deciſions contained in 
them forming the baſis of that large ſuperſtructure 

of ſucceſſive determinations which now fills the 
library of an Eng/iſh lawyer. | 


The ſpecial office of reporter was diſcontinued. 
ſo long ago as the . er. of the reign of 
i 


Henry VIII. and the hiſtory of the judicial pro- 
ceedings in Weſtminſter Hall, from that time till 
now, would have been loſt in oblivion, if it had 
not been for the voluntary induſtry of ſucceeding 
reporters. | 8 


Tube example was firſt fet by ſome of the ableſt 
| judges and Jawyers of the 16th century, who find- 


ing that official accounts were no longer taken of 


what paſſed in the courts of juſtice, were ſtimu- 
lated by. a commendable zeal for that ſcience of 


which they were diſtinguiſhed ornaments, to com- 
mit to writing for the uſe of poſterity, the hiſtory 
of the moſt important deciſions which took place 
Within their practice or obſervation. + | 


_ Thoſe eminent perſons have had a numerous 
train of followers, of different deſcriptions, who, 
with unequal merit, and various ſucceſs, . have 


continued 


—_ 


nr ww 


continued down to the preſent times, a pretty 


regular ſeries of decided caſes. Verb 


In the reign of James I, Lord Chancellor Bacon 
procured the revival of the ancient office» of re- 
porter, but it was ſoon dropped again, and does 
not ſeem while it continued to have been produc- 
tive of the advantages expected from it. I know 
of no reports attributed to the perſons then no- 
minated to the office, except thoſe printed in the 
name of Serjeant Hetley, who, as we are told in 


the title-page, was appointed by the King and 
Judges for one of the Reporters of the Law.” Whe- 


ther it was he or; the Lord Keeper Littleton who 


was really the author of thoſe Reports, (many of 


them being exact duplicates of thoſe aſcribed to 


Littleton,) they are far from bearing any marks of 


Soor after the Reſtoration, an act of parliament 


having prohibited the printing of law books with- 
out. the licence of the Lord Chancellor, 'the two 
Chief Juſtices, and the Chief Baron, it- became 
the practice to prefix a licence to all ſuch reports 
wee after that period, in which it was uſual 
or the reſt of the Judges to concur, and to add to 
the imprimatur a teſtimonial of the great judgment 
and learning of the author. The a& was renewed 
from time to time, but finally expired in the reign 
of 8 William. But the ſame form of licence 
and teſtimonial continued in uſe till not many 
years ago; when, as the one had become unne- 


ceſſary, and the other was only a general com- 
mendation of the writer, and no voucher for the 


merit of the work, the Judges, I believe,” came 
to a reſolution, not to grant them any longer; 


and, accordingly, the more recent Reports have 


appeared without them. 


0 [ leave to others the enquiry into the reaſons 
why the law has not provided ſome method of 
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handing down its deciſions to future times, more 

folemn and authentic than what is now known, or 
indeed ſeems ever to have exiſted; and I proceed 
to ſtate to the reader the means I have employed 
to render the following reports as faithful, correct, 
and uſeful, as it was in my power to make them. 


.. When the queſtion aroſe upon the pleadings, or 
was connected with them, there is hardly an in- 
ſtance where I have not been favoured, in the molt 
obliging manner, with the book, as it is 
called; that is, a copy of the record itſelf. In 
like manner, I have been ſupplied with copies of 
almoſt all the ſpecial verdicts, caſes reſerved, and 
material rules, affidavits, and exhibits. I have 
alſo had the moſt ready acceſs to conſult and tran- 
ſcribe whatever I thought neceflary, in the Crown 
Office, or that of the clerk of the rules, as well 
as the caſes ſent from the Court of Chancery, and 


the certificates of the court upon them. 


One of the greateſt difficulties I had to encoun- 
ter was, in obtaining a complete ſtate. of the facts 
when the caſe came on in the ſhape 'of a motion 
for a new trial. I was obliged, on ſuch occaſions, 

tao collect them, on the ſudden, as they were read 
from the report of the judge, and frequently 
without any previous knowledge of the cauſe. 
Some of the moſt eſſential circumſtances, which 
had eſcaped me at firſt, I was perhaps able to reco- 
ver afterwards, from the obſervations made upon 
them by the counſel or the court. But then, in 
endeavouring to catch the facts in that manner, I 
was in great danger of loſing the chain of the 
argument. It has been my ſtudy to remedy theſe 
inconveniencies by every means within my reach. 
The briefs of counſel have never been withheld 
from me; but though they are extremely uſeful 
and ſafe, where exhibits are to be ſet forth or 
abridged, as deeds, bills of exchange, policies of 
inſurance, c. they cannot be reſorted to, but 
with the utmoſt caution, for the parole teſtimony 
| in 
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* in a cauſe, - Yet even there, they have often ſeryed 


to explain an ambiguity, or ſupply an omiſſion, 
in the notes IT had taken in court. In all caſes L 
have had it in my power to collate my own notes 


of the evidence with thaſe of a great many. of my 


friends at the bar; frequently with thoſe of the 


counſel who were concerned in the cauſe. 


In conſidering what is the beſt method of report- 
ing, I found that different writers had proceeded 
upon plans widely different from one another. 


Some have prefixed, to all the leading caſes, a 


full copy of the pleadings, thereby rendering their 


work at the ſame time a book of entries, and of 
reports. It was once my intention to have dane 
ſo, but I-was. diſſuaded from it by much better 


opinions than my own. 


Some have not only tated. the fads at great 


length, but have given the arguments of counſel 


almoſt. as diffuſely as they were delivered at the 


bar, diſtinguiſhing the ſpeeches of the different 
advocates N ſide, ſeparately, under the 


names of each. | 


Others, on the contrary, have only given a very 
abridged. ſtate of the caſe, together with the mere 
point decided, omitting not only all the arguments 
at the bar, but alſo moſt of the reaſoning of the 
court, mY . 44 £ 


Each of theſe two methods has its partizans, and 
each has its peculiar advantages and diſadvantages. 


The firſt is more inſtructive for the younger 
part of the profeſſion; it exhibits a more complete 
picture of the caſe, and does more juſtice to the 
learning and ingenuity of the ſeveral advocates. 


But, on the other band, its prolizity fatigues 
the attention, it abounds with repetitions, Fae 
__ often 
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often diſguſts the experienced lawyer, by a Aetail | 
of elementary lepton trivial r _ 
hackneyed authorities. Y | 


I have ot to 1 A middle rk 
between thoſe two extremes. 5 . 


1. 7 hay: heck particularly attentive to Hate 
whatever was material in the pleadings or evi- 
_ dence; and ſometimes, where I was afraid of 
omitting what might be deemed effential,'I have 
et forth verbatim, a caſe, a plea, or a ſpecial verdict. 


2. I have thrown together, into one diſcourſe, 
the arguments which were uſed by all the different 
counſel who ſpoke on the fame fide, digeſting them 
in the order which ſeemed to me to give them the 
greateſt effect. In following this plan, as I have 
been often obliged to cloath the thoughts of others 
in language of my own, ſo | have been rather 
ſolicitous to preſerve what appeared weighty and 
important in point of reaſoning and authority, 
than anxious to retain every thing that was faid. 
But I have taken care to omit no cited caſes which 
have found upon examination to be materially 
applicable to the point in queſtion. 


3- The judgments of the court 1 walls have 
withed to give in the words in which they were 
delivered, But this I often found to be impracti- 
cable, as I neither write ſhort-hand, nor very 
quickly. Memory, however, while the caſe was 
recent, ſupplied at home, many of the chaſms 
which I had left in court; and, by comparing, 
and as it were confronting a variety of notes taken 
by others, with my own, I was frequently enabled 
do recall, and inſert in my report, material paflages 
which 1 ſhovld otherwiſe have loſt. Thus I have 
profited in ſeveral reſpects by the liberal commu- 
nications and concurrent labours of others of the 
profeſſion, ſome of them perſons of the firſt emi- 

nence at the bar. I RNC the I 1 
hte ave 
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have received from them with ſatisfaction and 
pride. If this book ſhould meet with any degree 
of approbation, they are fairly entitled to a great 
ſhare of it; and I ſhould with pleaſure declare 
that ſome. of my friends ought, almoſt as much as 
"myſelf, to be conſidered as the authors, were it 
not that I might thereby ſeem deſirous to involve 
them in my reſponſibility for its imperfections. 


4. I have carefully conſulted the original authors 


for all the caſes cited, and have beſtowed all poſſi- 
ble attention to ſee the names and references cor- 
rectly printed. 


pF. To avoid unneceſſary repetition, I have omit- 
pak | the frequent concluſions of per cur. unanimi- 
& ter,” < unanimouſly,” c. and therefore I take 
this opportunity of mentioning, that the unani- 
mity of the court is to be underſtood, in every 
caſe where 1 have not expreſsly ſtated; a difference 
of opinion. ib 8 e 


6. It is uſual with ſome reporters to give an ac- 
count of different ſtages of the ſame cauſe, or of 
arguments in the ſame caſe, but delivered at dif- 


ferent times in different parts of their reports, ac- 


cording to ſtrict chronological order. This ſeems 
to me to give them too much the appearance of 
being the mere tranſcripts of their note-books. 
1 have, therefore, thought it more adviſeable to 
bring every thing reſpecting the ſame caſe into one 
point of view, by ſtating the whole together, and 
inſerting it on the day on which the caſe was ulti- 
mately diſpoſed of; diſtinguiſhing, however, the 


different ſtages of the cauſe, and marking the 


particular dates of each. 


7. It may be proper to mention the reaſon why ö 


1 have fo rarely given an account of deciſions re- 
lative to the granting or refuſing diſcretionary 
coſts: It is, becauſe ſuch deciſions depend for the 
moſt part on particular circumſtances, and 1 

Ne | ore 
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fore cannot operate as precedents or neren, 
on other decafions. . 


8. One or two caſes eps by me hive come 


on, at firſt, in the court of King's Bench, or elſe- 
where, at a time prior to the period to "which 1 


5 have confined my ſelf, and one or two have been 


heard again and decided upon, in another form, 

or ſome ſubſequent ſtage, poſterior to that period, 

Of- theſe, where J have been able, I have com- 
pleted: the hiſtory, by ſtating the more early" or 


er proceedings in the notes. 


9. I have alſo printed in the notes ſeveral ori- 
nal cafes, which were eithet cited, or ſeemed to 
applicable to the of the caſe I was then 
reporting. For this I truſt no apology is neceſ- 
fary, though many of them will foon probably be 
laid before the public, more fully and correctly, 
in reports now preparing by another gentleman, 
and appropriated to the period in which they were 
determined. 


10. But I am not without the apprehenſion of 
meeting with ſome degree of cenſure for having 
— different occaſions given a place, in the notes, 

to arguments and obfervations of my own. 1 
truſt 1 have throughout avoided the appearance, 
as I certainly never entertained the deſign of at. 
euſſing or controverting the ſolemn judgments of 


the court. This, it is true, was both recom. 


mended and praiſed by Mr. Juſtice Fofter, in His 
Reports, but 1 cannot help thinking it is very far 


from being any part of the — od Pris te | 
his eſta- 


At leaſt, what might become a Judge © 
bliſhed reputation, would bas 892 
unbecoming in me. I have merely — in 
ſome places, to iſſuſtrate or confirm the dottrines 
laid down in the text, by authorities which ** 
occurred to me in the courſe of my readi 


arguments which the ſubject matter may kr 


Mr. — Reports were publiſhed fron ater thank a 


are often referred to in this edition. 
ſuggeſted, 
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ſuggeſted. Sometimes, though rarely, I have 
entered into the confideratron of general legal 
queſtions; but if the reader is not too ſevete a 
ctitic, he will have ſome indulgence for that part 
of the notes, as no ideas of my own have been 
ſuffered to obtrude rhemfelves upon him in the 
text. I own 1 thought it an unneceffary, as 1 
thoutd have felt it to be an irkſome reſtraint, in 
4 work conſiſting of near 800 pages, and con- 
raining ſuch 2 variety of reafoning on fubjects 
extremely diverſified, and often highly intereſting 
to a lawyer, to confine myfelf fo rigidly to the 
mere buſineſs of reporting, as never once, even at 
the bottom of the page, to have rnentioned what 
might occur to myſelf on any of thoſe ſubjects. 


11, To attain in ſome degree the advantages 
already hinted at of the more conciſe ſpecies of 
reports, I have, after the example of ſome of my 
predeceſſors, inſerted, on the margin, an abſtra 
of the principal point or points of every caſe. 
The plan on which I have formed thofe abſtracts 
has been, to ſtate the point as a general rule or 
poſition. This method, upon the whole, feetns 
to be the moſt uſeful, though it has its inconveni- 
encies. Where a caſe turns upon a complication 
of facts, not likely ever again to be combined to- 
gether, a propoſition including all thoſe facts, and 
putrpofting to be a general rule of law, has an 
uncouth and awkward appearance. However, in 
ſuch caſes, I have ſacrificed particular propriety to 
general uniformity. | = os 


12. The table of matters has been framed with 
a view to render it a fort of alphabetical Digeſt of 
the contents, and as I wiſh that on many occaſions 
theſe reports may fave the reader the trouble of 
recurring to others, I have mentioned not oy 
the points adjudged in the cafes I have reported, 
but alto thoſe cited from prior authorities and 
determinations. There are times when this may 
prove of conſiderable uſe to the practiſin | Expt 
It is unneceſſary to tell the ſtudent, that he ought 
always to find leiſure to conſult the originals: 


13. In 


———— 
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13. In addition to the uſual index of caſes re- 
rted, I have prefixed another of thoſe cited or 
ted at large in the text or notes. If this ſhonld 


not prove of the advantage I intended, I ſhall have 


to regret that I employed a good deal of time 
upon it, in a manner certainly extremely dry and 
unentertaining. But I cannot but flatter myſelf 
that it will furniſh an uſeful Repertorium of all the 
important caſes that were cited and relied upon in 
the court of King's Bench-during a period of three 
years, which muſt amount to a great proportion 
of the principal common-law authorities. Beſides, 
as, in moſt inſtances, the material parts of the 
cited caſes are abſtracted in ſome one of the re- 
ported caſes, and in many parts of the work ſe- 
veral of them are obſerved upon, and explained, 
this index, by enabling the reader to bring every 
thing relative to the ſame caſe under his review 
at once, will ſupply him with valuable Readings 
and commentaries upon moſt of them, | 


Thus I have explained the nature and plan of 
this volume. I now dedicate and conſign it to 
the uſe of my profeſſion. If it has at all done 


juſtice to the ive hare qualities of thoſe who 


at preſent. fill the Bench, it will be acceptable to 
my contemporaries and poſterity. If I have failed 
in that reſpect, thoſe qualities are ſo univerſally 
felt and NT that no reputation can 
ſufler but my own. Even with regard to myſelf, 
whatever may be the ſucceſs of the work, the 
intention, at leaſt, cannot meet with diſapproba- 
tion ; being no other than to render ſome ſervice 
to the public, by communicating to lawyers in 

eneral, the fruits of my private induſtry and 
Fe. The nature of the undertaking precludes 
that fort of ambition by which authors are ſo 
often animated; and my utmoſt aim will be at- 


' tained, if I ſhall be found to have merited, in 


any degree, the humble praiſe of uſeful accuracy : 
Ubi ingenio non erat locus, curg teſtimanium promeruiſſe 
content us, | N 3 | 


ADVER. 
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ADVERTISEMENT 


TO THE 


SECOND EDITION. 


CI „ — En" Ladd 


HE additions which have been made to the 
following work will be obvious to the reader. 
As a new impreſſion was called for, it would have been | 
unpardonable not to aim at improvement. But it was 

due to thoſe who are poſſeſſed of the former edition, 
to render this as little prejudicial to its value as poſ- 
ſible. On that account, the new caſes, notes, and re- 
ferences, have been printed in a detached pamphlet, 
on paper of the ſame ſize with the firſt edition. From 
the length of ſome of the additional notes, new pages 
were found neceſſary, otherwiſe the ſame number would 
have extended ſometimes to ſeveral leaves, and, though 
that has been practiſed in the enlarged editions of ſome 
law books, it is a method which ſeems to me not fit 
to be imitated; becauſe it defeats, in a great degree, 
the end of numbering the pages. But the pages of 
the former edition are marked on the margin of this, 
and the pages of this may be written on the margin 
of the former: by which means, caſes or paſſages cited 
according to the one or the other, will be found with- 
out difficulty in either. Some may think, the enlarged 
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volume; two title pages, therefore, are printed, that 
thoſe who chuſe may have it bound up in two. | 


Lincoln's Inn, 
Jan. 1, 1786. 
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ſize of the work has rendered it too bulky for one 
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ADVERTISEMENT 
To THIS 


THIRD EDITION. 


* 
—— — — a — 


NEW impreſſion of theſe Reports being called 
for, it has been thought adviſeable to print them 
in octavo, as that form ſeems now to be generally 
thought the moſt convenient. The reader will find 
ſome additional notes and references in this edition, 
but they are not numerous enough, nor of ſufficient 
importance, to be printed apart, as. was done with 
reſpect to the former additions, | 


Lincorn's Inn, 
Jan. I, 1791. 
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In THE af 201 2 


Loan of KING's BENCH, 


in 


Michaelmas Tem, 8 


ALKER and Others, Align ces e a 1778. 
Bankrupt, and pop vr a and Others, nies: 


\\Mgnees of N UTHBER kT „a Bankrupt Are ith Nov, 
IT DER» 


is was an action of lebt, 155 t in eo de An action of 
| of Middleſex, on a judgment ge the pon oo 9 
court or yrs ns he firſt count of the 4%, judgment, and 
ration was in following words: „ Milliam Witter, p44 2 
of the pariſh of It. Mary le Bone, in the count of the grondl of 
iddlifex, Eſq; was ſummoned to anſwer Iaae Walker, the judgment, 
ancis Newton, and John Calvill, affignees of the eſtate It be con. 
i effeQs of Samuel Bean, a bankrupt, within the true aude prove 


nt and meaning of the —_— made and provided, . 0” that 
i now in force, concern 


ing , and Colin Mac- is to wg r 
ie, Thomas Beil, and n Grant, affignees of ed as ale 


eſtate and effeAs of Lewis Cithbert;) 2 barkrupt, Et. Eien Was 

t he tender to them $5947. os. 44. of uff money not plead nul 

Great Britain, "which 1 owes to, and unjaſtly detainis * 
tem. For that 8 and faid Samuel, oP 


OL. I, 


N 1 0 
1 AsESs IN 'MICHAELMAS TERM 


1778. and ad one David Bear, fince deceaſed, in the life-time 
— of the ſaid David, and which faid Davia, afterwards, and 
_  Warxes before the ſaid Sammel and Leis became bankrupt, died, 
" . agaiorſt and the Taid Samuel and Lewis ſurvived him; that is to 
WirrIa. fay, at ef in the of Middleſex, heretofore, 
co wit, on che faſt Tagdaytin May, in the fixth year ofthe 
131 5 4 of dur ſovereign lord the now king, and id che gen 
14566, in à certain court recorũ of our ſaid lord the king 
called the ſupreme. court of judicature held for our ſaid 
lord the king, at the town of $2. Jug de Ju Vega, in the 
county of Middleſex, in and for the iſland. of Jamaica, and 
within the juriſdiction: of the ſaid court, on the ſaid lai 
Tueſday of May, in the ſaid fixth year of our ſaid lord the 
now king, and in the year 1766, before the honourzbl: 
Themas Beach, Eſq; chief judge of the ſaid court, and his 
_ aſſ6ciates then: ſitting Judges of the ſame court, by the con. 
ſideration and judgment of the ſame court, recovered again 
the ſaid William a certain debt of 2200. current money d 
the ſaid iſland of Jamaica, and alſo 1/. 16s. 34. for thei 
coſts and charges by them, abaut their ſuit, in that behal 
expended, to the ſaid Samuel, Lewis and David Bean, in 
| the life-time of the ſaid David, by the ſaid court of thei 
RES! "aſſent adjudged, whereof the ſaid William is convicted, a 
| by the record and proceedings * remaining in the ſai 
'conrt at the town of St. Jago de la Vegg, more fully appear: 
which ſaid judgment ſtill remains in” that court in 
force, unreverſed, unpaid and unſatisfied ; that is to ſay, a 
Weftmimfler in the ſaid county of Middleſex ; and that nei 
ther the faid Samuel, Lewis and David, or either of then 
| of 49. in the life-time of the faid David, nor the ſaid Samuel an 
3 Ei) Luis, or either of them, ſince his deceaſe, nor the fai 
= | Iſaac, Francis, Fobn, Clin, Thomas and Alexander, as aflign- 
= . : bees as afoteſaid, or either of them, have yet obtained execy- 
{ | tion of the aforeſaid judgment; and the ſaid. Tſar, Franti 
=_ | Jobn, Colin, Thomas and Alexander in fact ſay, that th 
= , : _ _ debt, coſts and charges aforeſaid, ſo recovered as aforeſaid 
| | amount to a large ſum of money, to wit, to the ſum d 
158“. 8s. 9d. of like lawful money. of Great Britain, thi 
is to ſay, at Weftminfler aforeſaid in the ſaid county d 

-» Middleſex, whereby an action hath accrued taithe ſaid f/ 
Francis, Jabn, Colin, Thomas and Alexander, as aſſignees! 
aforeſaid, to demand and have, of and from the ſaid Wi 
= iam, the faid ſum of 1584. os. gd. of lawful money 4 
= A ; Great Britain, parcel the ſum of 594/. 0s. 4d. abot 
E: 7 . demanded. —Then there was a ſecond count in the fant 
| ' .. Þ, form, ſtating a like judgment of the court in Jamaica l 
: | 100 608“. and 14, 16s. 3d. coſts, of Jamaica currency, 

I 


-+Y23A v2 RR Wn am 64a. cAntkii+Hm a A rH _ _ _'_© wo 


4354 118. 7d. ſterling, being the reſidue of the ſum 
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um beſides il debt,” pleaded alſo to the firſt 'caunt, e Tt 1578. 

| and there is not any fuc record of the recovery of the ſaid debt, + Cana. ; 

ied, coſts and charges in the ſaid firſt count of the ſaid decla- WaLktn 

is to ration mentioned“ againſt him the ſaid William, in the ſaid  agaioft | | 
fore court of record of our ſaid lord the king, called the ſupreme Wirrzz. 

| the court of judicature held for our ſaid Jord the king at we L 31 " 


Fear {aid town of St Fago de la Vega; in the ſaid ounty of 


ing, e Alex, in and for the (aid ifland'of Famaiges and within. 

| ſaid the juriſdiction of the ſaid cqurt, before the chonourable-- 

n the Pon Brach, Eſq; chief judge of the ſaid court, and his 

| And aſſociates, then fitting judges of the ſame: court, as the ſaid 

d lai WWW laintiffs have; in the ſaid firſt count of their faiddec}ara- = 
d the tion, alleged, and this he is ready to verify; wherefore, . 
_ c.. There is à fumilar plea to the ſecond” count. 

1G nt; 


Upon the nil” debet, the plaintiff took iflue, and the trial 
1 coming on at the ſittings in Weftminfter Hall, after Eafter 


paint BG n 178, a verdict was found for the plaintiff To te 
7 a pleas of nul tiel record, the plaintiffs replied, that there was 
ell 


ſuch record, &c. (in the words of the pleas) © and this 
they the ſaid plaintiffs are ready to verify by the ſaid record ; 
7, in and thereupon a day is given to the ſaid plaintiffs on, Ir. to N 
wei come before our ſaid lord the king wherever, c. to produce . . -- | | 
„% /eid record, and the ſame day, is given to the ſaid de- o 
4 ſai fendant,”* | * ; e TY 


nd A f 1. N. "%. 
pear: In Trinity Term; 18 Geo. 3. theſe iflues in law came oũn 
n ful to be argued ; tne judgment on which the action was brought, 
Tr having deen brought into court, under the ſeal-of the court. St 
OS of V. e ee | e 
f then The Solicitor General (Wallace,) and Dunning, for the ee 
% plaintiffs ; Grabam, Bower, and S. Heywood, for the de- * 


ne fax fendant.—The caſe flood over till this day, when it was 


aber again argued by the ſame counſel. | 
0 For the deferidant, ſeveral grounds were taken It was 
Tann contended, that an action of debt could not be maintain 
at d ed on a judgment in a foreign court; or, that, if debt would 
reſat⸗ lie, yet it could not be maintained as on a ſpecialty, but | 2 
um d that the conſideration of the judgment ought to be ſhewn 5 
, n in the declaration. Then, if this judgment were to be 
1 1 conſidered as a ſpecialty, the court had no juriſdiction, be- 
| Iſo cauſe actions on judgments are local, and muſt be tried... 
neces? in the county where the judgment is given. Theſe ob-. 
i j=Qtions, if ſuccefsful, would have entitled. the deſendant 
ney d to an arreſt of judgment on the verdict found for tbe 
oi plaintiffs on the u debet—On the iſſues joined: on the W N 
e um tiel record, it was inſiſted, that there muſt be judgment ſae r 
cap the defendant, becauſe the judgment in Jamaica was not a 
* record, in the proper legal ſenſe of the word. 8 32 4 54 
ſum For the plaintiffs, it was ſaid, that i E 
ene maxim, that, where indebitatus a 3 
ilſo lie; and thiat this court had determi n 
9 B 2 4 Lu 
2 r 
ö 2 1 8 e 75 3 


* 


4 
a _ _ 
1778. 


ment, by 


no ſuch ples. 


Pg 


4 H. 13 Cw. 3. B. R. : 
5 The cauſe uf Crawford v. Whit- 
' tal was argued and determined in B. R. 
22 3G. 96 It — an action of inde- 
Hatus a u, brought by Crawford 
as 9 of 9 in 
which he declared, that the defendant 
was indebted to him, as adminiſtrator, 
«in the ſum of 747. ſterling, for 
6904 rupees 10 annas and 9 pice, of 
current money of Bengal in the E. 
Iuadiiet, by a certain judgment of the 
honourable the mayor's court at Calcut- 
ta, at Fort William in Bengal aforeſaid, 
holden before, c. before that time, viz. 
on, c. adjudged and awarded tobe paid 
by the ſaid defendant to the ſaid k- 


tiff, as adminiſtrator as aforeſaid, for 


a certain demand of the faid plaintiff, 
as adminiſtrator as aforeſaid, ſued and 


proſecuted in the ſame court, of 5801 


rupees, c. together with intereſt due 
thereon from, ce till: c. at the rate of, 
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Crowfort v. Mhittal (1), that indebitatus aſſumpſet "may 
be maintained on a foreign judgment. That it was allo! 
Wilk determined, in that caſe, that the judgment is, of itſelf, 
againſt primd facie evidence of the debt, and, therefore, the-plain- 
wWikrks: tiff is not bound to ſhew any other conſideration. - That; in 
Sinclair v. Fraſer (), which was an appeal from the court 

of ſeſſion in Scotland to the houſe: of lords, in the caſe of: 

an action brought in that court on a judgment in Jamaica, 

it was laid down, as a general principle, that ſuch a judg- 

ment is primd facie evidence of a debt, though it is com- 

petent to the defendant to impeach the juſtice of the judg · 

5 by ſhewing it to have been irregularly, or unduly, 
obtained. That the plea of uul tiel record:was abſurd, and 
that the judgment ought to be the fame as if there had been 


Upon this, and the former occaſion! were cited ( among 
other authorities) beſides 'Crawford v. Whittal, and Sinclair 
V. Fraſer, the caſes of Olive v. Gwin (c, 
fey (a), and Campbell v. Hall (e). f 1. 
| 6904 rupees, Oe. at the time of re · 
yet are of the value of the ſaid 74/1 


demand, c.“ — be defendant de- 


Otway u. Ran- 
Þ 100 


1 


covering the ſaid judgment, were and 


and being ſo indebted, the defendant, 
afterwards, in conſideration of the pre- 
miſes, undertook to pay.”— There 
were other counts to the like effect; 
ſome of them ſtating the ſum only in 
Eaſt India money, — ſome varying the. 
amount. — and ſome ſtating the judg- 
ment without adding, for a certain 


murred ſpecially to this declaration, 
and ſhewed for cauſe, that there was no 
profertof the letters of adminiſtration. 
lt was argued, on Tueſday, the gib 
of February, by Fearnly for the de- 
fendant, and Mangfeld for the plaintiff, 
— Two points were made for the de- 
fendant: 1. That aſſigned for cauſe of 
demurrer; 2. An objection to the 
ſulhlunce of the declaration, viz. that 
the grounds of the judgment abroad, 


Oc. being, Cc. current money of Bengal and the cauſe of action there, ought u at it 
, aforeſaid, and caſts of ſuit, being, Ge. bave been ſhown; The caſes of B 
making together the {gid ſum of 6904 v. De Roven (f), and Bowks v. Aral. ¶ Ne ſa 
rupees, Oc. which faid judgment is in be (, (which was indebitatus 4d, 
force and unſausfied'; and which ſaid | fumpfit on a judgment in the court i anc 
(5) Cited in the Dutebe/e of King-. (e) M. 15 G. z. B. R. 

flon's Caſe, p G. + 1 Since reported, Cowp, 20% 0 
| 952 105: rt 118, Un Fins ans. | K. 

(s) M, 22 Geo. 2. MSS$, 5 6, I 


60% E. 11 G. 2. B. R. 26. 1090. 
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IN THE NINETEENTH YEAR OF GEORGE II. 
Lord M aNsFIELD, now and on the former occaſion, ſaid, 1778. 
nat the plea of nul tiel record was improper. Though the Coma 
laintifs had called the judgment, a record, yet by the Wars 
Wdditional' words in the declaration, it was clear they againſt 
id not mean that ſort of record to which implicit faith is Wir rin. 
iven by the courts of V ſtminſter Hall. They had not © 
viſled the court nor the defendant, for they ſpoke of it as 


record of a court in Jamaica. The queſtion was brought 
D a narrow point, for it was admitted on the part of the 


5” -fendant, that indebiterus offump/it would have, Jain,” and 
g n the part of the plaintiffs, that the judgment was only 
V. im facie evidence of the debt. That being ſo, the judg- 
nd | n ment 


Pechequer in Treland) were cited. As interlocutors complained of be, and the 
d the Grit point, the court ſaid, that ſame are hereby reverſed,” () —While 
ofert of the letters of adminiſtration the caſe of Walker v. Witter was de- 
as unneceſſary ; becauſe, in this ac- pending, a writ of error was to have 
on the plaintiff had no occaſion. to been argued in the Exchequer chamber, 
ve deſcribed himſelf as adminiſtra- in a cauſe of Plaiffow. y. Van Uxem, 
dr [0F].—Second point; Alon, Juſt. which is the laſt caſe that has ariſen 

e declaration is falficient' we are upon this queſtion relative to foreign 


. dt to ſuppoſe it an unlawful» debt, judgments. | It was an action of inde- 
and bburft, Juſt. I have never ſeen this biuatus afſumpſit in B. R. on a judgment 
711 dubted ; 1 have often known aſſumgſit in a court called the court of ordinance 
lant, oughton judgmentsin foreign courts; at Ghent. The plaintiff Van Uxem had 
pre- de judgment is a ſufficient - conſider- a verdict, and judgment, upon the ſe- 
here ion to ſuppott the implied promiſe cond count of his declaration, which 
ect; Judgment for the plaintiff. In only ſtated that the defendant was in- 
y in e caſe of Sinclair v. Fraſer, an action debted to the plaiatiff in, Ac. upon 
g dhe. d been brought by Sinclair in the and by virtue of +a judgment obtained 


durt of ſeſſion in Scotland, upon a in the ſaid court: “ and being ſo in- 
rtain dgment in the ſupreme court in 7a · debted,” Wc, without ſaying any thing 
| aica. The court of ſeſſion determin - of any demand for which the judgment 
nion, d that the plaintiff was bound to prove was given. Bearerſt had moved 
vas no fore themthe ground, nature, and ex- the court of B. R. in arreſt of j 
ation. nt, of the demand on which the judg- ment, but was-refuſed a rule ts thew: 
je oth ent in Jamaica had been obtained. cauſe.—The plaintiff in error aſſigned 
ge de- ut, upon an appeal to the houſe of for errors, ſpecially, That it did not 
intiff. rds they reverſed the deciſion of the appear by this ſecond count upon what 
he de- ¶ Hurt below, pronouncing the following account the judgment abroad was 
uſe of ecial order of reverſal: . Itisdeclared given; and that it did not appear that 
o the at the judgment of the ſupreme court it was given on account of any juſt» 
2. that Jamaica ought to be received as debt or for any other good and ſufficient” | 
broad, F'idence, prima facie, of the debt, and cauſe of action. The ' cauſe was ſet 
ight to at it lies upon the defendant to im- down for argument on the 26th of June, 
Duples ach the juſtice / thereof, or to ſhew T. 18 Geo, 3. but no body appeared 
Bral.¶ Ne ſame to have been irregularly or to argue on the part of the plaintiff in 
tus of duly obtained: it is therefore order- error: and the judgment was affirmed 
ourt ai and adjudged, that the ſaid ſeveral. of eourſ de. 
chegud . | , ; INS 2 
, 204 [03] S. P. Bonafou v. Walker, (5) 4th March 1771, cited in the 
K. M. 28 Geo. 3. 2 Term. Rep. 3 7 of King flon's Trial, 11 Hargr. 
26. 128. n. (a). gh, Sy | Ft. Tr. 122, col. 2. | * 
39. | 
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1778. ment ws not a ſpecialty, but the debt only a ſimple con- 


t debt; for afſump/it will not lie on a ſpecialty. The 
Win difficulty in the caſe had ariſen from not fixing # aceurately 


- againſt | what a court of record is in the eye of the law. That 


Wirtz; deſeription is conſined properly to certain courts in England, 


[6] and their judgments cannot be controverted. Foreign 

: coutts I 1], and courtsin England not of record, have not 

that privilege, nor the courts in Wales, Sc. but the doc- 

trine in the caſe of Sinclair v. Fraſer, was unqueſtion- 

able ( 2J. Foreign judgments are a ground of action every 

where, but: they are examinable. He recollected a caſe of 

a decree on the chancery fide in one of the courts of great 

ſeflians in Wales, from which there was an appeal to the 

houſe of lords, and the decree affirmed there ; afterwards, 

„2 dill was filed in the court of chancery, on 'the-foun- 

Git . dation of the decree ſo affirmed, and Lord Hardwicke 2 
haiimſelf entitled to examine into the juſtice of the deci 

of the houſe of lords, becauſe the original decree was in 

the courtof Wales, whoſe deciſions were clearly liable to be 

examined [4 3]. [t 2) (He alſo mentioned a caſe on the 


. ler 1] According to his lordſhip's , 


optnion in Bernardi v. Motteux, C inſra 
581. the judgments of foreign courts of 
admiralty, as to matters within their 


juriſdiction, cannot be controverted. 


[ 21 S. P. in the Court of Seſſion, 
Cochran v. The Earl e Buchan, | 
1698. Sir H. Dalr. Detiftons i. 


guierao V. Forbes, B. R. H. 24 Geo. 3. 
[ar 21 Galbraith v. Neville, B. K. 
29 Geo. 3. Action of debt on a 


* in the ſupreme court of Ja- 
Verdict for the plaintiff; and 
a rule to ſhew cauſe why there ſhould 
not be a new trial. Law, for the 
plaintiff; Bocver, for the defendant. 

Lord Kenyon, I cannot help entertain- 
ing very ſerious doubts concerning the 
doctrine laid down in Walker v. Witter, 
that foreign judgments are not binding 
on the parties here. But when I am 
told that Lord Hardwicke did not hold 
himſelf. bound by a decree on the cha- 
cery fide of the court of great ſeſſions 
in Mals, affirmed in the houſe of lords, 
Town Im quite loſt in a maze. How 
ſuch a d: fee could have come in revi- 
fion before Lord Hard wicke, as chan- 


cellor, I cannot conjecture. It is per · 


affected the rights of perſons living out 
of that juriſdiction. In ſuch a ys 


3 mortmain 


fectly well known, that the court oſ 
grent ſeſſions is an independent tribu- 
nal, from which no appeal lies to the 
court of chancery. There certainly 
maſt have been ſomethiug elſe ſtated 
that does not appear in the report. The 
procedings in Wales might poſſibly hare 


a 
prohibition would be granted, and the 
rights of ſuch perſons would not be 
bound. Perhaps when thoſe rights af- 
terwards came in queſtion, on a ſimilat 
vers in the court of chancery, Lord 

lardwicke might ſay, that he ſhould 
not conſider himſelf as bound by thede- 
eree in Wales, except as far as any de. 
ference might be due to the 


authority of the judges who had deter- 


mined the queſtion there. But to ſay, 
that he could alter or open the diſeiſ 
ſion of thoſe rights which had been 
finally and lawfully ſettled there, is 
poſition againſt which I muſt enter my 
eee In Moſer v. Macferlen (i) 

ord Mansfield ſaid, 4 The merits d 
a judgment can never be over-haled by 
an oriꝑinal ſuit, either at law or 1 
equity. Till the judgment is ſet aſide, 
or reverſed, it is concluſive, as - A. 


— *» 


(i) . R. E. 33 Geo, 2; 2 Burr, 1003. 
8 ! 


a 
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ortmain acts to the ſame purpoſe)—Debt'may be brought, 1778. 
or a ſum capable of being aſcertained, though not aſcertajn- — 
d at the time of the action brought. (It had been ſaid at Waugrn 
he bar, that the value of Jamaica currency was fluuatigg. againſt _ 


and uncertain) It is not neceſſary that the ** in debt, Wir tee. 

zould recover the exact ſum demanded [+4]. | ES +l 
W1LLEs, Juſtice of the fame opinion. $a le” 

AsnnvursT, Juſtice, bf the —— reg ſaid, —— | 

in indebitatus afſhmpfit on a foreign judgment, the j 

wither ation; and, wherever 2 


ment is ſhewn as a conſideratis nd,” 
aſſumpſit can be maintained, debt will lie. | g 
BuLLER, Juftice, of the ſame opinion. — He obſerved, that 
all the old cafes he w, that, whenever indebitatus aſſumpſit is 
maintainable, debt alſo is. Till Slade's caſe, a notion 
prevailed, that, on a ſimple contract for a ſum certain, the 
action muſt be debt; but it was held in that caſe, that the 
plaintiff had his election either to bring aſſump/it, or debt. 


ſubject matter of it, to all intents and 
purpoſes (2).” And though, in the 
Dutcheſs of King flon's Caſe, it was held, 
that the judgment of the eccleſiaſtical 
court might be examined, yet that was 
on the ground of fraud. The judges, 
there, were of opition, that you might 
reply per. fraudem to a judgment. That 
is not an authority for ſaying, that we 
can reviſe the judgments of the loweſt 
| courts in foreign countries, where they 
have competent juriſdiction.-His Jord- 
ſhip then made ſome obſeryations on 
the particular evidence in the caſe, 
which it is unneceſſary to ſtate. 
Buller, Juſtice, The doctrine which 
was laid down in Sinclair v. Fraſer has 
always been conſidered as the true line 
ever ſince; namely that the foreign 
judgment ſhall be primd facie evidence 
of the debt, and concluſive till it be im- 
peached by the other party. | haze 
often heard Lord Mansfe/d repeat what 
was ſaid by Lord Hardwickein the caſe 
alluded to from Wakes ; and the ground 
of his fordſhip'sopinion was this: when 
voa call for my aſliſtance to carry into 
effect the Jeciton of ſome other tribu- 
nal, you ſhall not have it, if it appears 


on chat agcount, that he ſaid, he would 
examine into the propriety of the de- 
cree. As to actions of this ſort, ſee 


. ariſe 


that you are in the wrong; and it was 


| 87. ., g. C. 7. 
. cher v. Lachſea, 


how far the court could go, if what 
was ſaid in Walker v. Witter were de- 


parted from. It was there held, chat 
the foreign judgment was only to be 
taken to be right primd ſacle ; that is, 
we will allow the ſame force to a fo- 


' reign judgment, that we do to thoſe of 


our own caurts nat of record; But, if 


the matter were carried farther, we 


ſhouldgive themmorecredit; we ſhould 


give them equal force with thoſe of 


courts of record here. - Now a foreign 
judgment has never been conſidered as 
a record. It cannot be declared on as 
ſuch, and a plea of and: tiel record, in 
ſuch a caſe is a mere nullity. How 
then can it have the ſame obligatory 


force? In ſhort, the reſult is this ; that 
it is primd facie evidence of the juſtice 


of the demand in an action of 
having 2 more * . than is given to 
eve ies written 2 1 5 
1 ſhall be c ered as 
till it is impeached. He then alſo re- 
marked on the particular evidence. 
The rule made abfolute ; the court 
recommending, that the queſtion of law 
ſhould be put on the record, if it ſhould 
ain at the ſecond trial. 
Vide, as to the concluſive nature of 
foreign judgments, Burroughs v. 2 
mincau, Cunc. M. 13 Geo 1. 12. Vin. 
Hardev. 8 7. Bou» 
. . H. 8 Geo. 2, 


Ca. 7. ardw. 85. 
4 C37. 18 


[+4 Aylet v. Low 


«+ 


Geo. 3. 2 Hach. 1221. 


(22) Burr. 1009. 


diement , * © Faid county, declared herſelf to be with child, and that 


2 . % 


6k © GASESIN-MICHABLMAS: PERM: 


| By che a in Vaughan, (4: it ſeems the doctrine 
. e. not approved of at firſt, and from the 
Wark „ Manger in which, the ſtatute of 3 Zac 1. c. S. is penned, it 
"againſt. is probable the action of a/ump/it-was not then much in uſe 
Wir ra. an caſes, Afterwards, however, it became very general, 
Ty } and that is the reaſon why we meet with no inſtances in 
the books, of debt brought on foreign judgments. . As tothe 
point that the judgment is not a record, and that the de- 
fetidant'muſt have judgment on the pleas of nul tiel record, 
there is no foundation for it, becauſe it is ſtated. to be. a 
judgment of a court in Jamaica. As ſuch, it is to be tried 

y the country, (as it might have been in this caſe, on the 

ne debit,) and not by the court. The Z patet per re- 
cordum in the declaration, is abſurd and. may be rejected, 
and the plea. of nul tiel record is a mere nullity. The 
plaintiffs. have done right to ſtate the judgment in the 
manner they have done, becauſe that is matter of de- 


ſcription. n ls 
x24 Judgment for the plaintifts, 


n 13 * 2 © 4 0 « 
© * L * p 
9e. N 


+, StMP80N and Others, againſt Jonhx so and 
© $4 aan. 6 ha 4 | Others. N | a 


. Tus was a caſe reſerved for the opinion, of the court, 
338 22 an action of debt, on a bond. — The cauſe was 
rv tried pefore EYRE, Baron, at the laſt affizes for the county 

—_— of Eſſex. The ſubſtance of the pleadings were as follows: 
differen; ſet- — Ihe plaintiffs having declared in the uſual form, the de- 
en fendants craved oyer of the condition of the bond, which 
lives with her was in theſe words —* Whereas Femima Waſs of Wickham, 
ſor nurtute, St. Paul "aforeſaid, ſingle woman, hath by her voluntary 
— pl 4 examination taken upon oath before Charles Harrel, Eſq. 
ballads ct. one of his Majeſty's juſtices of the peace in and for the 


x © - 
* l « 


muſt main« © ( the faid child is likely to be born a baſtard, and to be 
PINE e chargeable to the faid pariſh of Wickham St. Paul, and 
| that James Johnſon above named, wheelwright, is father 

« of the ſaid child; now the condition of the above obliga- 
tion is ſuch, that if the, ſaid James obrſanghis heirs, exe- 


125 


„ cutors, or adminiſtrators, do, and ſhall from time to time, 
and at all times hereafter, fully and clearly indemif}, 


e aud fave harmieſt, as wellthe above named churchwardens aud 
| 6 overſeer; 7 the poor 4 the ſaid pariſh of Wickham St. Pant, 
and their ſueceſſors for the time being, as alſo all and ſingu- 
rr the other pariſhioners and inhabitants of the ſaid pariſh 
+ 1 * of WickhamSt. Paul, which now are, or hereafter ſhall be 
or che time being, of and from all manner of coſtꝭ, taxes, 
es allefliments, and charges whatſoever, for or by reaſon 


gun 
oy * | R'2 
» — * 8 TC % . 
a | 8 / 101. 
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mands and charges whatſoever touching and * pers 

the ſame; — Then this obligation to be void, otherwiſe” 
to remain in full force. They then pleaded that, after 
he execution of the bond, and after the woman had de- 
lared that ſhe was with child, that the child was ny 
> be born a baſtard, and to be chargeable to the [pariſh 
of Wickham St. Paul, and that ohnſon was the father, 
he removed herſelf voluntarily from Wickham St. Paul, 
o the pariſh of Gue/ftingthorpe, and was there delivered of 


he ſame baſtard child, by reaſon whereof the ſaid child 
„ lawfully ſettled in the pariſh of Gueſftingthorpe, and tuns 
tot, nor at. any time ſince its birth had been chargeable ta, or 


pwſully ſettled in the pariſh of Wickham St. Paul; and that 
the above named churchwardens and overſeers of the pa- 
iſh of Wickham St. Paul, and their ſucceſſors for the time 
eing, and the pariſhioners and inhabitants of the ſaid pa- 
iſh or any of them for the time — at any time, 
om the making of the bond, been damnified by reaſon 


the birth, education and maintenance of the child, or 
y reaſon” of any action, ſuit, trouble, and other charge 


hatſoever touching the ſame, they had been ſo damnified 


f their own proper and voluntary acts, and wrongs, and 
gainſt the will of the ſaid 


wiſh of Nietbam St. Paul, before, and at the time of the 
irth of the child, was, and ſtill continued to be, the place 

the mother's legal ſettlement, and that, ſoon after her 
elivery, ſhe returned to M ictham St. Paul, and brought the 


bild with her, to be there nurſed and nurtured, that the 


bild bad remained there ever ſince, being ſtill under three 
ears of age, and that from the return of the mother with 
e child, till the bringing the action, neither Johnſon, nor 


y other .perſog on his behalf, had found any proviſion 
dr the child; by reaſon whereof the inhabitants and 


riſhioners of Wickham St. Paul during that time, left 
e child ſhould die for want of neceſlary food and nur- 
re; were forced to expend, and did expend, the ſum of, 


Fc, in providing neceſſary food for the ſaid child, and (6 


ere, otherwiſe than of their own wrong, damnified by 


aſon of the maintenance of the faid baſtard child. The 


fendants in their rejoinder ſaid (as before): that the in- 


pbitants and © pariſhioners of Mietbam St. Paul had lad 
t the money mentioned in their replication, of their on 


rong, and were damniſied of their own wrong; on which 
Joinder, iſſue was joined. The jury found a verdidt for 
ie plaintiffs with one ſhilling dam 
ated in the caſe, were theſe: mein 
pretended by virtue of a —— 


| n the reputed father of 
Me | aid baſtard child. The plaintiffs replied, that the 


» * 7 


ages. — The fade 


2 

of the birth, education and maintenance of the ſaid child, 1778. 

and of and from all actions, ſuits, troubles and other de- | 
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bs . . 4 ve the bond in queſtion to indemnify the 
22. pariſh of tber St. Paul. Afterwards Jemima Waſs was 


* was born a baſtard in the pariſh of Guefjngthorpe. After 
Jonnson. her delivery, ſhe returned to the pariſh of N ictbam St. 


Paul, where ſhe was legally ſettled, carrying ber child 
with her, in a ſtate of perfect health, and received. one 
ſhilling and fixpence per week from the plaintiff Simpſon, 

one of the overleers of the poor of the pariſh, for the 
maintenance of herſelf and her child, No demand was 7 
made at any time on Jabnſon, who lived in the adjoining Wi 


pariſh of Gueftingthorpe, 


delivered of the child mentioned in the pleadings, . which 


but a demand was made 'by Simp- 


FH fon on Robert Dolbey (one of the co- obligors) to defray the N d 


expence above ſtated, which he refuſed to do. Laſtly, 
there was no order made by a juſtice or juſtices of the 
peace, ditecting the allowance of one ſhilling and ſixpence, 
or any other ſum, to be made by the pariſh officers of 


Wickham St. Paul. 


"Peckham for the plaintiffs Nous for the defendants. 
The court were ſo clearly of opinion with the defend. 
ants, that they would not hear their counſel, Lord Mans 
field ſaid, that the payment by the pariſh; officers of Micl. 
ham was doubly voluntary: firſt, becauſe there had been 
no order upon them to pay [4F] ; and ſecondly, becauſe 


they were not liable to maintain the child, but the pariſh ri 


where: it was born; and they ſhould have applied to the 
officers of that pariſh #2] hoy · 94,515 oh 


[©] But if the child had been bon 
in their pariſh, and they had paid for 
its maintenance, without an order, the 


action would have lain. Hays v. Bry- 


ant, C. B. T. 29 Geo. 3. H. Bl. 253. 
[2] This queſtion, viz. * Whether 
% children under ſeven years of age, 
« who re living with their mother for 
* nurture, at the place of the mother's 
« ſettlement, but whoſe own ſettlement 
« is in another pariſh, are to be main- 
« tained by the pariſh where the mo- 
« ther lives and is ſettled, and from 
« whence they are irremovable, or 
the panſh where they are ſettled 3” - 
came on, and was determined in the 


. court of B. R. in H. 17 Geo. 3. in the 
 _ caſe of the Ki 


v. the Inbabi of 
Hemlington caſe was this: EA. 
zabeth, a ſingle woman, wich her child 

Mary, went under a certificate, from 


- el" — 


Judgment for the defendants, 
Hemlington to Darlington, in which laſt 
pariſh ſhe had two baſtard childten, 
and there became chargeable. An or 
der being thereupon made for the rt 
moval of her and Mary to Hemlingias, 
ſhe took the two children who were 
born in Darlington with her, they be- 
ing both under the age of emancipe 
tion. Two juſtices made an order 00 
the pariſh of Darlington for the mainte 
nance of the two children born io thi 
pariſh ; which order, upon an a 
was quaſhed. D ſhewed cauſ 


in ſupport of the order of ſeſſions. Ab 15 


ter mentioning the caſes of Mangſoi he 
v. Brandon, and others ſtated in 
(i) he made ſimilar - obſeryations up ma 
them, to thoſe which are to be ſound i Ore 
Burn a note, viz. that what had be® 
ſaid in thoſe caſes relative to the pt 
ſent queſtion, was only matter of — 


e 0 3 Burr: Juſt. p- 


1 
1 


336, 337. 13th £9. 
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ent, che point in diſpute in all thoſe The caſe of Sar. 17578. 
aſes ON been the ſettlement, not the mundham is very ſhort 1778 | 
aintenance. He mentioned that Burn, in Forteſcue (o), and the 133 | 
n another place (J), ſeemed- fully of poiat is merely ſtated as por 
ppinion, that the pariſh of the mother a poſition, without the 1 | 


facts or orders, or the | 
reaſoning of the court. But the cafe 
he 18 El. c. 3. to burthen the pariſh f the inhabitants of Shermandbury 
here baſtards are born with their ſup- v. e (oh, which Mr. Daves- 
port. That the inconvenience of ſuch port mentioned in his argument, was 
practice would be very great, in ma- exactly the ſame with the ut, 


s liable; and contesdled, that it was 
ontrary to the fpirit and intention, of 


y caſes where the two pariſhes might 
ſituated at oppoſite extremities of 
he kingdom. That there is no ſtatute 
which gives the juſtices any authority 


of children on a pariſh where they do 
not actually reſide. That there are 
only two inſtances where a power of 
at nature is veſted in juſtices, viz. 


pariſh in aid of the poor- rate of an- 
other; and 2. in the caſes of paupers 
mproperly removed. That it would 
de much more expedient, that the pa- 


could not be taken from her before the 
age of ſeyen ; and that he had been 
informed, that the practice bad been 
confarmable ta what he contended for. 
Wallace was going to anſwer Davenport, 
but the court ſtopped him, and ſaid 
that the point was clear and ſettled — 
Lord Mansfield, —Mr: Davenport has 
cited no authorities in ſupport of Dr. 
Burn's'propoſition, and there are many 
againſt it, viz. © Rex v. St. Giler's in 
* the Fields (J), Rex.v. Wang ford (m), 
and Rex v. Saxmundham (n, which is 
directly in point. The practice is alſo 
agreeable to thoſe caſes.— Alton Juſt. 
cited another caſe, where it was directly 
held that the pariſh where the ſettle- 
ment of the nurture child is, ſhall 
maintain it.—Judgment to quaſh the 
order of ſeſſions and confirm the origi- 
al order by which the pariſh of Dar- 
ington was charged. 1 | 


* 
6 . 2. Burr. Settl. 
3, No, 2. | 55 


to make an order for the maintenance 


1. Where it is neceſſary to aſſeſs one to Bolacy. The 


riſh which is bound to maintain the mo- 
ther, ſhould alſo maintain, as caſual 
poor, the children which ſhe had a 
right to bring with her, and which 


« their mother's marriage.” This 


for there can be no diſtinction (as 
to this queſtion) between baſtards 
and legitimate children, who have a 
different ſettlement from their mother. 
In that caſe, a woman with three child- 
rev, all under ſeven, being ſettled in 
dbury, married a perſon ſettled 
in PBolney. After che marriage, the 
mother and the three children were ſent. 
pariſh of Shermandbury, 
before the marriage, allowed three ſhil- 


lings per week for three children; and 
the payment being diſcontinued after 
the marriage, on complaint of the pa- 


riſtt of Bolney, two juſtices made an or- 
der that Shzrmandbury ſhould continue 
to pay the three ſhillings. The ſeſ⸗ 


ſions, and afterwards the court of B. R. 
confirmed the order of the juſtices. 


And the court faid, “ This is 
& within the equity of the ſtatung for 
1 the relief of the poor, and tre is 
© no reaſon that Shermandbury ſhould 
« be diſcharged of the child 


is cited in Bait from Carthew, but 
another point, It has been ſuppoſ; 
that there might be difficulties in ob- 
taining and enforcing an order, in a 
caſe like the preſent. But the caſe of 
Shermandbury v. Bolney ſhews, that the 
juſtices of the 22 which the pa- 
riſh liable is ſituated, ought to make 
the order, on the complaint of the pa- 
riſh officers of the pariſh where the mo- 
2 lives. The on "I caſe p-- 

emlington was in 752 
ſame manner. Wees when 
the two pariſhes are at a great diſtance 
from each other, is only ſimilat to what 

2 ' ” * * .: 1 n w | 


1 


() 12 Wil. 3. F, A 305. 5 
(=) Tran 1 gs 254, 
(0) Cn. 9. 
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JJC 
3 4 oF "Vir ig 9 N | c | 5 * K 1;t%-aonl 
f Bea againſt STUPART... | 
1 « ma, THE plaintiff inſured the ſhip called the Martha, at 
vj —_— Me ＋ r London to New | York, the voyage to 
. TE 3 commence from a day ſpetified; and, on the margin of the 
op lowed, 2s. policy, were written theſe words, « Eight nine · poundets 
. mach as if 5 ic yyith cloſe e ſix ſix- pounders = Ty upper decks, 
1 itten in the « thirty ſeamen, beſides paſſengers.. The ſhip ſailed from 
* 1 hag the 555 on 1 40 24 March, and was 5 — on the 
* „ Thirty ſeas, 20th, by an American priv ateer, and was ſent, with a prize- 
""R men beſides maſter on board, to make the port of Beſon. On the 3oth 
ö | anon of May, the plaintiff brought this action againſt, Stupart, an 
preſgus be- - underwfiter on the policy; on which Stupart paid the pre- 
enging to mium into court, and pleaded the general iſſue. About 
OP? "the oth of Sp and before the trial, accounts were re- 
including ceived that the ſhip bad been retaken ſome. time in May 
8 cook, fur-" and carried into Halifax.—The cauſe came on for trial 
| Fc. » boys, before Lord MAnsFrerD, and a ſpecial jury, at Guildhall, at 
N the ar aſter Trinity Term, 18 Geo. 3. The defence ſet 
= i up was, that there were not thirty ſeamen on board the ſhip, 
| AKæcccording to the terms of the ſtipulation in the margin of 
the policy: and, in fact, it appeared upon the evidence; fl 
that, to make up that number, the plaintiff reckoned - the 
Reward, cook, far eon, ſome boys, and apprentices, and 1 
ſome perſons deſcribed as men learning to be ſeamen; and 
that only twenty-ſix perſons had figned the ſhip's articles. he 
A It alſo appeared that there were ſeven or eight paſſengers 
+ | | „ ST on board. ; Net el 
5 Brtarereft, of counſel for the defendant, contended, That er 
| + #2 + this was a warranty, not a repreſentation, and that being ef 
- ſo, it muſt be literally and ſtrictly complied with. That ſea he 
3 men meant men trained to the occupation of mariners, either ns 
| has ſuch as are called able-bodied, or at leaſt ordinary ſeamen, ith 
8 Fat in oppoſition to landmen, and could never include boys, lc 
* vr the ſteward, cook, and ſurgebn, of a ſhip. That, at any r 
4 5 rate, none but thoſe who had figned the articles were 8 
4 | cal 
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2 is experienced on appeals brought on 
removals from pariſhes at a great diſ- 


tance... As to the method of enforcing 
the order, it may be done by india. 


ment, or perhaps the pariſh officers, in 
whoſe behalf it is made, might maintain 


a aſpecialaQtion of aſumpſt againſt thoſe 
| den Whom it is made, Vide Rann v. 
. 3 bo 8 — | der 

fx 53 Ren v. Ton, E. 20 Gre. 3. Infra, p. 386. Rann v. Green, ſince te. 


Gap. 474 


Green, B. R. M. 17 Geo. 3. [+ 5 y 
where the court held, that when per- | 
ſons acting under a private act of par. 
liament, make an order by authority of 
ſuch a& for the payment of money, 
the law raiſes an aſumpfit. The ſame 
reaſon muſt hold in the caſe of a pul- te 
lic act. f g | 4 


/ . 


IN THE 


[wer [3], it had 


iſe, that being 
Y3 
ditance, being 


| [3] Pevofon v. Euer, Pawſon v, 


ich were all actions on the fame po- 
y, were argued on a motion for a 


after term, 18. Geo. 3. The caſe was 
ortly this: The broker who made 
e inſurance ſhewed to ſome of the un- 
rwriters a paper detached from the po- 
containing inſtructions relative to 
force the ſhip was to ſail with, viz. 
12 guns, and 20 men.” There were 
guns or men oa board, when the 
licy was ſubſcribed. Mr. F Bornt on, 
e firſt underwriter on the policy, had 
en the paper (and he had paid). Mat- 
and Snell had not ſeen it. Emer, 
ho had ſubſcribed after them, had; 


he ſhip actually ſailed with only 10 


d conſidered on ſhip- board as men; 
d that 10 guns and 6 ſwivels are of 
eater force than 12 guns. That 
on the whole, the-ſhip+was of more 
rce than ſhe would have been, if the 


t the inſtructions ſhewn to the firſt 
derwriter (upon whom in general all 

others rely) being in writing, were 
be as. a- warranty, which 


* 
- 


NINETEENTH YEAR Or GEORGE. 111, | 


conſidered as ſeamen, and then the number warranted 1778. 

as not compleat. That, in the late caſe of 1 

been determined, that the & ſtrict words 
the repreſentation need not be | dec | 

parture from them is not materially to the prejudice, of SrypanT. | 

le inſurers; but that, in the caſe of a warranty, it is other- [ 12 1 

a condition, and taken as part of the po | 

and that the circumſtance of the ſtipulation, in this 

written on the margin, made no ſort of 

of the voyage, which 


: 


ference [4]. He ſaid the nature 


ell, and Pacuſon v. M. atfon [ 61, 


w trial in the court of King's Bench in 


it they all underwrote at the ſame” 
emium, which was proved to be the 
emium for ſuch a veſſel as that in 
eſtion, when ſailing without force. 


ns (four-pounders ) and 6 ſwivels, and 
ith only fixteen men and ſever boys, 
lides paſſengers. It was proved that 
ys are entered on the ſhip's books, 


ten inſtructions had been ſpeciſi- 
ly adhered to. There were verdicts 
the plaintiffs z but on the motion 
A new trial in one of the cauſes, 
ich was to determine the reft, it was 
tended on the part of the defendant, 


Fir: 


againſt!ł⸗ñ%¹˙1ʃ - 
g BAN | 
fulfilled, provided the againſt. 


was 


. 


090). 1: eee 80} WET | 
mit id al complied with; and that 


it had not been complied with in this 
caſe. The counſel for the plaintiff on 
the contrary maintained, in the firſt 


place, that the written paper being fe- 
. parate from the | licy, was only a re- 


preſentation, and that it was ſufficient 
to comply with it in ſubſtance, or to 
do what was-equally beneficial to the 
underwriters; but, in the ſecond place, 
that the terms had been ſtrictly com- 
plied with, for that ſwivels were a ſpe- 
cies of guns, and that boys, in the ma- 


ritime ſenſe, were reckoned men or ſea- 


men, as . oppoſed to paſſengerz. The 
court were of 8 that the word 
men in the marine language does in- 
clude boys; but they chiefly went upon 
the diſtinction between a warranty and 
a.repreſentation, and held that in this 
caſe, the ĩnſttuctĩons, though in vrit- 
ing, yet being on a ſeparate papet ſrom 
the policy, were only a repreſentation z 
and as they had not been from 
fraudulently, nor in a manner detti- 
mental to the under writers, the policy 
was in force againſt» then.. 

[A] At the ſittings at Guilaball after 
M. 19 Geo, 3. in n cauſe of Kenyon and 
another v. Bertbon, the following words 
were written tranſrerſely on the mar- 

in of the policy: In port 29th-of 

uly 1776. — The ſhip was proved 
to have ſailed the 18th of » and 
Lord Mansfield held that this was clearly 
a warranty; and though the difference 
of two days might not make any mate» 
rial diſterence in the riſk, yet: as the 
condition had not been complied with, 
the underwriter was not liable. But, 
1. though a written paper be wrapt up 
in the policy. when, it ig you 


' [FT Tince ——_ Coup. 785. il 
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; FOR 4 dangerous ſoft, explained the cndition, and 
2 ano whey muſt have bern meant. He alſd argued 
5 but ſlightly): 57 5 whatever might be the von- 
; firuQtion. of the policy,” ther plaintiff was not entitled to 
3 recover as for à total Joſs, becauſe the ſhip had been r- 
taken, and had never been infra prafidia hofium. Wu⸗- 
neſſes were etamined to explain what is generally utderſtosd 
by the word ſeamen, and it was either in 118 admitted, 
that, at the cultom-houſe and Cannes hoſpital, —_ are 
included in that word. 
Lord MansFiELD fred, in fioming up to the'f jury 
chat the import of words muit be collected from the ſub- 
ject, to which they F dea That if, in the preſen 
© Cafe, the inſured had ted for thirty ſeamen, befidz 
1 boys and landen, then it would have been clear that the 
terms had not been complied with; but that, in this po- 
 licy, ſeamen were contrafted with paſſengers, and, in tha 
ſenſe, the word ſeemed to include boys as well as men: 
a he left the conſtruction to the ju 95 
The jury having ſound = vent or the plaintiff, as the 
| loſs, the defendant, in this term, obtained a rule 1 
| ſhewcauſe why there ſhould not be a new trial. 
On the day for. ſhewing cauſe, Lord MaxsriEIp, afte 
. reporting the fads as above related, and that he had left th 
conſtruction, of the word ,* ſeamen” to the jury, obſerve! 
that he himſelf had thought _ was little doubt on'th: 


ae aer what bad paſſed in the cauſe of * 
wer. 


PR deal to ſublevibe, — 7 oh is dhe policy. e 
mewn to them at that time; or, 2. in Gize v. Fletcher (g) (+ 7], trieds 
even though it be wafered g 45g Grildhall, after E. 19 Geo. 3. where! 
at the time of ſubſcribing, ſtill appeared, that, at the time when 
not, in either caſe, a ebe or to inſurers underwrote the policy, 2 
be confidered as part of the po oi of paper was wafered to it, deſeribi 
ſelf, but only as a repreſentation. the ſtate of the ſhip as to repairs a 
firſt of thoſe points occurred in a cauſe ſtrength, and alſo mentioned eve 
of Pazoſen v. Barnevelt p, tried be- particulars' of her intended voa 
fore Lord Mansfield at Guildhall at the which particulars, in the event, had 
Sittings in Trinity Term, 18 Geo. 3, been complied with. Lord 4 _ 
where the policy was the ſame as in the ruled, that this was only a repreſe 
caſe of Pawſen v. Ee r. The counſel ation z and, if the jury ſhould th 
for the' defendant offered to produce - thee was no fraud intended, (and 
| witneſſes to prove, that a writtenmemo- the variance between the intended 
\ | randuns incloſed, was always conſidered age as deſcribed in the ſlip of p or 
48 as part of the policy. But his lordſhip, and the actual voyage as perform: the; 
kid, it was a mere queſtion of law, and did not tend to encreaſe the riſk. co on 
would not hear the evidence; but de- underwriters,” he directed them to 
| 5 eided, that a written paper did not be - for the plaintift, who OW 
A e e rar Lower * 1 


Tu 
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Ewer. That the warran'y might have been fo worded as 1778. 
only to include able ſeamen (as if ſeamen had been oppoſed | . 
to landman);- but that, as expreſſed * here, the contraſt Bray 


being with paſſengers, the whole of the crew or ſhip's com- x 

re- pany appeated to be meant. That this the general ma- STuranT. 
it ritime ſenſe of the W˖ sl. | 19 Ye 

Bearcroft, and Lee, argued in ſupport of the rule fora 5 
tech new trial. They obſerved, * that, although the Salicitor Ge- Tag): 
ate neral, who had e _ for the Wo _ Yrs My 
| not opened the ſtipulation in the policy &xpreſsly either as 4a 
ur, warranty, or as a' repreſentation, but had inſiſted that it 
ſub- ad been complied with, his lordſhip had aſſumed it to be 


Wa warranty; as they ſaid it certainſy was. That, being 
Wi warranty, the caſe of Pawſon v. Ewer did not apply. OLED 5 
That the ſenſe of the word e ſeamen” is well underſtood. 
and the diſtinction between ſeamen and landmen or boys, 
as fully eſtabliſmed as that between clergymen and laynen. = 
That a ſeaman is only ſuch a perſon as is liable to be 
preſſed. As to the queſtion, whether it was a total or an 
average loſs, they cited the caſe of Hamilton v. Mendez (r) 

nd contended, that the jury had never taken that point 
into their conſde ro TI rn Batt 

Lord MAansF1EUD,—The whole argument for the de- 
endant turns upon begging” the queſtion-. There is no 
doubt, but that this is a warranty; Its being written on 
the margin makes no difference. Being a warranty; there 

is no doubt but that the underwriters would not be liable, 
if it were not complied” with, becauſe it is a condition on 
which the contract is founded. But the queſtion is, he- 
ther, in this warranty, the word «© ſcamen” was uſed in the 
ſtrict literal ſenſe or nor. If it was, the warranty has not 
been complied with. It is a matter of conſtruction. Boys 

re reckoned ſeamen, not only at the cuſtom-houſe, and 
Greenwbich hoſpital, but in the diſtribution of prizes, Ithink 
e parties were not ſanguine at the trial. The ſpecial jury, 
and the bye - ſtanders, were perfectly clear. | They hardly 
ſeemed to think it a ſerious queſtion in this cauſe, There 

is ſcarcely now ſuch a thing as a ſhip entirely manned with 

eamen ſtrictly fo called. Even on board the King's ſhips, 

hey are ſatisfied with a few ſtrict ſeamen, and able-bodied 


10 landmen make up the reſt of the crew. I had no doubt of 
ne ſenſe of the word in this policy, and the jury deeid ed it, 
nded ith regard to the other queſtion, it was ſtated as a fore - 
of /pa orn hope; but certainly, when the action was brought, 
perſon mere was no proſpect of a recapture of the ſhip; ſhe was 


as totally loſt in a remote part of che world? 
ie report which afterwards prevailed of her being retaken, 
me months after the captyre, was Jooſe and gener 


(-) B. R. 7. 16G. 3. 2 Bury, 1198, | 
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1778. no eircumſtances known, no account of her ſiruation, nor 
Re. of what part of the cargo might be ſaved. In ſhort there is 
no doubt, but that it was à caſe where the | owner might 

übe. U The rule diſcharged. 
«T-23-&5% 15 / * $4; 422 54> 5 *% {33 e 1 2 2 [1% g f 4 i h 
[ 15 ]  LayTon again PEARCE. | 

EE. - ͤ thigh ea pede Tp, ys 

tuple B penalty of 500 J. was given to be recovered in a gut 

. of two things, fam action againſt any perſon “ Who: ſhould 'recerye any 


the option is, cc money whatſbever in conſideration of repayment of any fun 
in the perſon (, furs of money, in caſe any ticket or tickets A the ſaid 
who is to per- | . | 

form.—lf one * lottery ſhould prove fortunate, or in caſe of any chance or 
* the two CG: ent relating to the drawing of any ticket or tickets in 
r the fd, lottery, either as to the time 0 fuch. ficket or 
a penalty, no © tithet being drawn, or whether ſuch ticket or tickets 
2 wil tis « ſhould: be drawn fortunate or unfortunate.” = This was 
„ ungitne an action upon that ſtatute, againſt a lottery«office. keeper. 


ty, until the 


rty makes The declaration contained three counts. The firſt ſtated 
is election by that the defendant had received 11. 66. from one Robert 
qu it. Griffin, in conſideration. of repaying the value of an un- 
ed part of the drawn ticket, if the above number ſhould be drawn on the 
contract, 


enſuing day. The ſecond, that he had for the like ſum, 
and in tbe lite event, undertaken to deliver an undtawn 
ticket. The. third, only differed from the firſt, in ſtating 
the ſtipulation to have been to pay a preciſe ſum (of aol.) 
on the like event, and in following more accurately the 
words of the ſtatute. The agreement proved at the trial 
was in the alternative, viz. that Griffin bad paid to the de- 
fendant 1 /. 6s. on condition that if the ticket No. 3,733 
in the lottery then drawing, ſhould come up, either 3 
blank or prize on the enſuing day, he (the defendant) would 
either deliyer to Griffin an undrawn ticket, or pay him 204. 
He had not in fact done the one thing or the other. The 


cauſe was tried before Lord MANnsFIELD, at Guildhall, and, 


a. verdict having been found for the plaintiff, ' Dunning 
moved for a rule to ſhew cauſe why it - ſhould not be ſet 
aſide, and a nonſuit entered: 1. Becauſe the agreement 
proved, did not correſpond with that ſtated in any one of 
the three counts in the declaration :—2, Becauſe the 
agreement as proved would not maintain the action, for 
— being optional, it was not within the proviſions of the 
The rule was granted, and the Solicitor General, and 
Lane, ſhewed cauſe.— They ſaid, that the plaintiff, by bring - 
ing this action, had made his election [5], and had con- 


[5] The plaintiff here was a third have been a violent preſumption indeed, 
rſon, and not the inſured. Griffin to have conſidered that as a conftruc- 
indeed was the witneſs who proved the tiye election. | 
tranſaction at the trial, but it would 


= 
* 


4 
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ted the contract into an abſolute agreement for the pay- 1778. 
en,, Fn nt an f Fr d 
- Dunning, and Davenport, on the other ſide. They ob- LAxrron 
ved that this, being a penal ſtatute, was fri: jurit, againſt 
d that the plaintiff, by not ſtating the contract for the Pxance. 
cord exactly as the fact was, had deprived the defendant *[ 16 J 
the means of bringing its legality before another court 50 
7 a writ of error. $0 deer, pF F 
upon a queſtion from the court, the Solicitor General 
kd, that, the general practice, the option in ſuch 
anſactions was in the inſured. CE Ky 28 
The court took ſome days to conſider. 5 
Lord MansFIELD,-We are of opinion that, if tbe 
tion had been in the inſured, and if he had made his 
ion to take the 20 J. the contract would have been 
ficiently ſtated, becauſe he would thereby have con- 
rted the agreement into an abſolute contract for the pay- 
ent of money, and then the other part of the alter- 
tive in the original bargain would become ſurpluſage. In 
action on the ftatute of 2 Geo. 2. c. 24. againft bribery, 
e act of bribery laid, was the corrupting a voter to give 
vote for Mr. Lockyer and the Earl of Egmont, and the 
idence was, that the contract was to vote for Mr. Lockyer '' 
d his friend. The court held, that, by that part of the 
anjaQion by which the voter was corrupted to vote for 
r. Lockyer, the offence was compleat, and that the reſt 
as ſurpluſage, and needed not to be proved (s). But, 
ough the practice may be, that the inſured ſhall have the 
tion, in point of law, the perſon who is to perform one 
two things in the alternative bas the right to elect. 
his has been eftabliſhed by a variety of caſes. The pre- 
nt action, therefore, cannot be ſypported [6]. h | 
udgment of nonſuit. 


(s) Combe v. Pitt, M. 5 Geo. B. R. mar Davenport, with which it exactly 
Burr. 1586. But vide Briflow v. correſponds. + f FT, 

right, infra, E. 21 Geo. 3. p. 640. [6] Part of Dunning's'rule was for a 

Y Churchill v. Wilkins, B. R M. new trial, on the ground, that, accord- 
Geo. 3. 1 Term Rep. 447. On the ing to the weight of evidence given at 

zument of chat caſe at the bar, the Ny Prius, the office was not kept b 
uracy of this report of be why v. the defendant, hut another. perſon. 

arce ſeemed to be queſtioned ; but, But the diſcuſſion of that part of the 

des other proofs | could mention caſe became unneceſſary, by the opi- 


o 


us correfineſs, I have had an op- nion delivered hy the court on 
unity of comparing it, with a note other point. | | 
a at the time, by the late Sir Tho 


[ 
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's WooLDR1IPGEvagam/t BoYDELL. 
: ole os ji 8 . | 
Tf a ſhip in- THE ſhip Molly being ured “ At and from Maryland 
1 | « to Cadiz,” was taken in Chefapeat Bay, in the wa 
upon another, to Europe, Upon this, the inſured brought this aQtion 
though ſhe be againſt the “ defendant, one of the underwriters on the po 
| the Giridiog licy. The trial came on at Guildhall, before Lord Mans 
point of the FIELD, when a verdict was found for the defendant, and 
= r a new trial being moved for, the material facts of the cal j 
diſcharged, - appeared to be as follow :—The ſhip was cleared fron 
*['17 Maryland to Falmouth, and a bond given that all the wP* 
95 merated goods were to bg landed in Britain ; and all th | 

bother goods in the Brith dominions. An affidavit of th n 
- owner ſtated that the veſſel was bound for Falmouth, Ih 
- bills of lading were „ to Falmouth and a Market.” Ani We! 

there was no evidence whatever that. ſhe was deftined ſe el 
Cadia. The place where ſhe was taken, was in the courk t 
from Maryland both to Cadiz and Falmouth, before th 
dividing point. Many circumſtances led to a ſuſpicion . 
ſhe was, in truth, neither deſigned for Falmouth nor Cal 
but for the port of Boon, to ſupply the American army d £ 
but there was not ſufficient direct evidence of that fact 
At the trial, Lord MAnsFIELD told the jury, that if the 
thought the voyage intended was to Cadiz, they muſt fi 
for the plaintiff.—If, on the contrary, they ſhould thigh” 
there was no deſign of going to Cadiz, they muſt find f. 
the defendant. Fant; EW. 
The Solicitor General, Dunning, and Davenport, argus Br 
for the new trial.— They contended that this was like tl 
caſes of an intention to deviate where the capture | | 
taken place before the deviation was carried into executiol eſt 
and they cited, Foſter v. Wilmer (i), Carter v. The R YET 
Exchange 1 Company, cited in Fofter v. Wilmer, u 
Rogers v. Rogers, a very late caſe in this court. The 
'- beſides, urged, that, by « Marte in the bills of ladin 
and in the inſtructions to the broker (where that expreſii 
was uſed, but which ] believe had not been read at 
trial), was meant Cadiz.—And that “ t Falmouth and 
- Market” might be conſidered as meaning to the market 
Cadiz, firſt touching at Falmouth.—(It appeared in evide HI 
at the trial, that the premium to inſure a voyage ii 
Maryland to Falmouth, and from thence to Cadiz, 
have exceeded greatly what was paid in this caſe.) 
Lee, and Baldwin, ſhewed cauſe.—They argued, rd 
here there had been no inception of the voyage ini 
and therefore the 'caſe was very different from thoſe, d 
by the counſel for the plaintiff, | . | 


| (1) H, 19 C. 2. 2 Strange 1249. h 


A 
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Lord Mansrrrl p, — The policy, on the face of it, is from 1778. 
| aryland to Gadiz, and thergfore purports to be Irs RNs 


oyage to Cadiz. All conttgfts of inſurance muſt be Woor- 
nd dunded in truth, and t po -- framed . accordingly. Dios 
ay hen the inſured .intends aglevtion- from the direct voy- againſt 


ge, it is always provided for, and the indemnification Borpgrr. 
apted to it. There never was a man fo. fooliſh as to.in= *[ 18 ] 
nd a deviation from the voyage deſcribed, when the in- y; 
rance is made, becauſe. that would be paying without an 
ademnification. Deviations from the voyage inſured, ariſe 

om after-thoughts, after-intereſt, after-temptation.z and 

We party who actually deviates, from the voyage deſcribed, 

eans to give up his policy. But a deviation merely in- 

nded, but never carried into effect, is as no deviation. 

all the caſes of that fort, the terminus a quo, and ad 

nem, were certain and the ſame. Here, was the voyage 
er intended for Cadiz? There is not ſufficient evidence 
f the deſign to go to Boſton, for the court to go upon. 
at ſome of the papers ſay to Falmouth and a Market, ſome 
d. Falmouth only. None mention Cadiz, nor was there 
ay perſon in the ſhip, who ever heard of any intention to 
d to that port. 4 market” is not ſynonymous to “ Ca- 
dia: that expreſſion might have meant Leghorn, Na- 
es, England, c. No man, upon the inſtructions, would 


fi ave thought of getting the policy filled up to Cadiz. In 
think hort, that was never the voyage intended, and conſe- 


ently is not what the underwriters meant to inſure. 

WILLEs, and ASHHURST, Fuflices, of the ſame opinion. 
BULLER, Fuflice,—I am of the ſame opinion, I believe 
e law to be according to the authorities mentioned on the 
art of the plaintiff, but it does not apply here. This is a 


We eſtion of There cannot be a deviation from what 
K ver exiſted. The weight of evidence is, that the voyage 
„never deſigned for Cadiz. WD p 
Tbe | I The rule diſcharged. 
ladin , Y py 
preſſi | | 
t h | 
wr STUART againſt WIL EINS. 
ret | 8 
wide HE two, firſt counts in the declaration in this caſe Aſſumpſit is a 
ze in were as follow: — 4 © David Stuart complains. of proper form 
; Vos Wilkins being, &c, For that whereas, the faid ess tene 


ames, on the firſt day of February, in the year of our has been an 
ed, "Ps 1778, at*Harfcld, in the county of Hertford, offered **7reſswas- 
ſell to the ſaid David, a certain mare of him the faid 2 2 8 f 
» and whereupon afterwards, to wit, on the day-and 
ar aforeſaid, at Hatfield aforeſaid, in che county afore- 
C 2 ball faid,. 
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faid, in "corifideration that the faid David, at the ſpetial 
inſtance and requeſt of the ſaid Famer, would buy of 
him the ſaid Fames, the mare, at and for à certain 
Large price or ſum, to wit price or ſum of 31-4. 10 
of lawful money of Great Britin, to be paid by the {aid 
David, to the ſaid James, when he the ſaid David ſhould 
be thereunto afterwards requeſted ; he the ſaid Jamer wn 
dertook, and then and there A promiſed the faid Da- 
vid, that the ſaid mare was Fs „and the faid David in fact. 
ſaith, that he, confiding in the ſaid promiſe and undertak- 
ing of the ſaid Famer, fo by him made as aforeſaid, ab 
terwards, to wit, on the ſame day and year aforeſaid, at 
Hatfeld aforeſaid, in the county aforeſaid, at the ſpecial in. 
ſtance and requeſt of the ſaid Famer, did buy of the faid 
James the ſaid mare, at and for the faid price or ſum of 

11. 105. and did then and there pay to the ſaid James the 
um of 25 J. 5s. part of the ſaid fum of 31 l. 10s, and 
did then and there undertake and faithfolly promiſe the 
Taid James to pay bim the further ſum of 67. 55. reſidue | 
of the ſaid ſum of 31 J. 1os. when he the ſaid Dawd ter 
ſhould be thereunto afterwards requeſted: Yet the fad ſag 

ames, not regarding his ſaid promiſe and undertaking b det 
y him made as aforefaid, but contriving, and fraudulenth | 


intending to injure the fad David in this behalf, did ua va. 


regard his ſaid promiſe and undertaking ſo by him made z 


aforeſaid, but craftily and ſubtilly deceived the ſaid Daws 1 
in this, that the ſaid mare, at the time of the making the tene 
ſaid promiſe and undertaking of the ſaid Jamet, was nd 2, 1 
ſound, but, on the contrary thereof, was - unſound, and liab 
was afflicted with a certain malady or diſeaſe, called the war 
windgalls, to wit, at Hatfield aforeſaid, in the count and 

_ aforeſaidz whereby the ſaid mare then and there became dec! 
and is of no uſe or value to the faid David. — And wheres thin 
alſo the ſaid James, afterwards, to wit, the ſame di Ar. 
and year aforeſaid, at Harfieſd aforeſaid, in the coun Mong 
aforeſaid, in conſideration that the faid David, at the lik 365. 
inſtance and requeſt of the ſaid James, bought of hi L 
the ſaid James, a certain other mare of bim the a cular 
James, at and for a certain other large price or ſui on th 
to wit, the ſum of 317. 10. of like lawful money, a and | 
had then and there paid to the ſaid James, the ſum of out 
5. in part of the faid laſt mentioned ſum of 31 , 10% ſuch 
and had then and there undertaken and promiſed to pay the x 
- the faid James the further ſum of 61, 5.5. reſidue of lubjed 
ſaid laſt mentioned ſum of 31 J. 105. when he the ſoul: 
David ſhould be thereunto afterwards requeſted, on mj 
aid Fames, undertook, and then and there faithfully pu his ſc 
him the ſaid David, that the ſaid - Ia mentioned mare has be 


found.—Yet the faid Famer, not regarding his fad! 
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mentioned - promiſe and undertaking ſo by him made as 
laſt aforeſaid, but  contriving,, and. fraudulently intendipg 
to injure the ſaid David bel did not regard his 
ſaid promiſe and undertakings him made as laſt afore- 
ſaid, but craftily and ſub by - eived the ſaid David in 
this, that the ſaid laſt mentioned mare, at the time of the 
making the-ſaid laſt mentioned promiſe and undertaking of 
the ſaid E was not ſound, but then was unſound, 
whereby the ſaid laſt mentioned mare became, and is of no 
uſe or value to the ſaid David. To theſe were added a 
count for money laid out and expended, and another for 
had and received. The cauſe was tried at the aſ- 


„ Gzes at Hertford, before Lord MaxsrizL p, and a verdict 
id found for the plaintiff; but the evidence being given of an 
of expreſs warranty, and a doubt being raiſed, whether, in 
he ſuch a caſe, this was a proper form of action, the verdict 


queſtion. «ore We e 
Upon the motion for ſetting aſide the verdict, and en- 


vil tering a nonſuit, Lord MansFiELD ſaid, that it had been 
aid ſuggeſted, that the form of this declaration aroſe from a 


determination of his at the ſame place about twenty years 
az, but that, he ſaid, was a caſe of a clear fraud, and 
not was declared on as a fraud. 

Cauſe was now ſhewn againſt making the rule abſolute. 


tended, that there are two ſorts of warranty, 1. expreſs, 
nt 2. implied.-That, in an express warranty, the party is 
liable without alleging notice; but that it muſt be laid 
warrantizando vendidit.— That every promiſe is executory, 
ung and refers to ſomething to be done in future, whereas the 
ne declaration here charged the defendant with promiſing a 
eres thing paſt, They cited Finch. 180. Dyer. 75. pl. 23. Bro, 
Ar. 7h. Ackion fur le caſe, pl. 8. Keilway, 91. 2 Id. 
un mond, 1118. Herne's Pleader, 7, 17, 223. Raſtell, ꝗ. 1 Venir. 
, Jikt 365. Alleyne 91. Salk. 210. Fitz. M. Br. 98. a. | 


cular, in departing from the old rule of declaring expreſsly 
on the warranty, A warranty extends to all faults known 


out warranty may be ground for an affumpſit, but, in 
the unſoundneſs, I left it to the jury as on a warranty, 
ſubject to the opinion of the court, whether a nonſuit 
ſhould not be entered. I am told by the learned Judges 
on my left hand (AsH#HuURST, and BULLER, Juftices,) that 
this ſort of declaration, where a warranty is to be proved, 
of with a view to let in both proofs, if neceſſary. 

| C3 ASHHURST, 


(A 


Kempe, Serjeant, and Morgan, for the defendant, con- 


MansFIELD,—The declaration ſtruck me as parti- : 


has heen practiſed for twenty years, and that it is made uſe 


„ 
1778. 
— — 


S$Tvarr 


: 


againſt 
WikxINg, 


—— — 


was taken ſubject to the opinion of thie court on that 


* 


and unknown to the ſeller. Selling for a ſound price witk- 
ſuch a caſe, it ought to be laid that the defendant knew of 


1 


t. large price or ſum, to wit 


| David, to the ſaid James, when he the ſaid David ſhould 


faith, that he, confiding in the ſaid promiſe and undertak- 


| Taid James to pay bim the further ſuni of 6/. 55. reſidu 


| Intending to injure the ſaid David in this behalf, did 
regard his ſaid promiſe and undertaking fo by him made 


aforeſald ; whereby the ſaid mare then and there becam 


to wit, the ſum of 31 J. 105, of like lawful money, 


58. in part of the faid laſt mentioned ſum of 31 , i 
aud had then and there undertaken and promiſed to pa 
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ſaid, in 'confideration that the faid David, at the ſpecial 
inſtance and requeſt of the ſaid "Famer, would buy of 
him the faid James, the g mare, at and for à certain 
f | price or ſum of 131-4, 10. 
of lawful money of Great Brin, to be paid by che ſaid 


be thereunto afterwards requeſted ; he the ſaid Jamet un 
dertook, and then and there an oc promiſed the faid Di 
vid, that the ſaid mare was ſound, and the faid David in ful 


ing of the ſaid Famer, fo by him made as aforeſaid, a 
terwards, to wit, on the ſame day and year aforeſaid, a 
Hatfield aforeſaid, in the county aforefaid, at the ſpecial is. 
ſtance and requeſt of the ſaid Famer, did buy of the faid 
James the ſaid mare, at and for the faid price or ſum d 
1 /. 105. and did then and there pay to the faid James th 
um of 25 J. 5s. part of the faid fum of 317. 10s, a 
did then and there undertake and faithfully promiſe 


of the ſaid ſum of 31 J. 1os. when he the ſaid Das 
ſhould be thereunto afterwards requeſted: Yet the i 
amet, not regarding his faid promiſe and undertaking 
y him made as aforefaid, but contriving, and fraudule 


aforeſaid, but craftily and ſubrilly deceived the ſaid Don 
in this, that the ſaid mare, at the time of the making tl 
faid promiſe and undertaking of the ſaid Fames, was nt 
ſound, but, on the contrary thereof, was ' unſound, a 
was afflicted with a certain malady or diſeaſe, called tf 
windgalls, to wit, at Hatfield aforeſaid, in the count 


and is of no uſe or value to the faid David. —And where 
alſo the ſaid James, afterwards, to wit, the ſame « 
and year aforeſaid, at Hatfield aforeſaid, in the cout 
aforeſaid, in conſideration that the faid David, at the | 
inſtance and requeſt of the ſaid Fames, bought of Ii 
the ſaid James, a certain other mare of him the | 
James, at and for a certain other large price or f 


had then and there paid to the ſaid Jamet, the ſum of 2 


the ſaid James the further ſum of 6 J. 5 5. reſidue of 


ſaid laſt mentioned ſum of 31/. 10. when he the 

» David ſhould be thereumo afterwards - requeſted, + 

ſaid James wh, and then and there faithfully pn 

him the ſaid David, that the ſaid»lafl. mentioned mare 

ſound. — Tet the ſaid James, not regarding his 
* 7 | 


fa 


neut 


1 
* 
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xentioned promiſe and [undertaking ſo by him made as 1978, 
aft aforeſaid, but contriving and fraudulently intendig 
> injure the ſaid David bel, did not regard his STyazr 
aid promiſe and undertaking him made as laſt afore - againſt 
aid, but craftily and ſubtly Meceived the ſaid David in WIIIins, 
his, that the ſaid laſt men joned mare, at the time of the N 
making the ſaid laſt mentioned promiſe and undertaking of 
he ſaid James, was not ſound, but then was unſound, 
rhereby the ſaid laſt mentioned mare became, and is of no 
aſe or value to the ſaid David. To theſe were added a 

zount for money laid out and expended, and another for 
oney had and received. The cauſe was tried at the aſ- 
zes at Hertford, before Lord MaxszixILp, and a verdict 
dund for the plaintiff; but the evidence being given of an 
wreſs warranty, and a doubt being raiſed, whether, in 
ch a caſe, this was a proper form of action, the verdict 
ras taken ſubject to the opinion of the court on that 
queſtion. | » e S 
Upon the motion for ſetting aſide the verdict, and en- 8 
ering a nonſuit, Lord MaxsFIETID ſaid, that it had been 
uggeſted, that the form of this declaration aroſe from a 0 
letermination of his at the ſame place about twenty years - 
go, but that, he ſaid, was a caſe of a clear fraud, and _—_ 
ras declared on as a fraud. _ 3 
Cauſe was now ſhewn againſt making the rule abſolute. 
Kempe, Serjeant, and Morgan, for the defendant, con - 22 
ended, that there are two ſorts of warranty, 1. expreſs, . © 
implied. That, in an exprs warranty, the party is F 
iable without alleging notice; but that it muſt be laid 
arrantizando vendidit.— That every promiſe is executory, 4 
nd refers to ſomething to be done in future, whereas the * 
Jeclaration here charged the defendant with promifing a 
ing paſt, They cited Finch. 180. Dyer. 75. Pl. 23. Bro, 
fbr. Tit. Action ſur le caſe, pl. 8. Keilway, 91. 2 Ld. Ray- 
nd, 1118. Herne's Pleader, 7, 17, 223. Raſtell, g. 1 Ventr. 
65. Alleyne 91. Salk. 210. Fitz. M. Br. 98. a. 

MaxnsFIELD,—The declaration ſtruck me as parti- 

lar, in departing from the old rule of declaring expreſsly 
n the warranty. A warranty extends to all. faults known 
ad unknown to the ſeller. Selling for a ſound price with- 
ut warranty may be ground for an afſumpſit, but, in 
ch a caſe, it ought to be laid that the defendant knew of 
ae unſoundneſs. I left it to the jury as on a warranty, 
bjeft to the opinion of the court, whether a nonſuit | 
ould not be entered. I am told by the learned Judges [L 21 ] | 
n my left hand (Asnnonstr, and BULLER, Fuftices,) that 
us fort of declaration, where a warranty is to be proved, 
as been practiſed for twenty years, and that it is made uſe 
vith a view to let in both proofs, if neceſſary. | 


C 3 ASHHURST, 


© 


S * 


1 
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1778. Asnnunsr, Fuftice,—Whatever may have been the old 
I ßform, I believe it has been long ſettled that this form 
Sr ur of ation is right; and, . long eſtabliſhed, 1 

againſt am of opinion that it oughtMo-be ſupported. There may 
WiLxins. be caſes where the count for money had and received may 
be of uſe to the plaintiff, and the warranty including a 


7 


promiſe, may be declared on as fuch. — | 

BULLER, Fuftice.—This mode has been in uſe ever ſince 
I have known any thing of practice, and my brother As8- 
HURST remembers it much longer. There is no objec- 
tion to it, in point of form, which could prevail even 
on a ſpecial demurrer. Promiſes are not all executory. 


Do not all our books make a diftinftion between pro- 1 
miſes executed, and promiſes executory ;—that in one 8 
you may traverſe the conſideration, in the other not ? Be- bo 
cauſe another action would lie, it does not follow that this 0 
will not. It was determined in S/ade's caſe, that there Mn 
may be different actions for the ſame injury (a). . 


The rule diſcharged. 
| (u) T. 44 Eliz. 4 Co. 92.6. 


e Boy, be Kxzcn, Leſſee of WARN E, againſ/? HALL and 
Nov. Another. DE 


A mortgagee FJECTMENT tried at Guildhall, before BULLER, 79 
may recover 1 tice, and verdict for the plaintiff, After a motion for 


eee a new trial, or leave to enfer up judgment of nonſuit, and 


ing notice to cauſe ſhewn, the court took time to conſider j and, now, 
quit) againſt. Lord MANSFIELD ftated the caſe, and gave the opinion of 


t N 
eee the court, as follows. 


a leaſe from Lord MaxsriEIp,.— This is an ejectment brought for : nat 


— — r7 warehouſe in the city, by a mortgagee, againſt a leſſee under 


after the a leaſe in writing for ſeven years, made after the date of 
mortgage, the mortgage, by the mortgagor, who had continued in ant 
g EN poſſeſſion. The leaſe was at a rack-rent. The mor- en 
= mortgagee gagee had no notice of the leaſe, nor the leſſee any notice sort 
| (87) of the, mortgage. The defendant offered to attorn to the x 
| | | mortgagee before the ejectment was brought. The plain- V 1 
| tiff is willing to ſuffer the defendant” to redeem, There d tt 
was no notice to quit; fo that though the written least re 
| +> ſhould be bad, if the leflee is to be conſidered as tenant tuat 
=. : trom year to year, the plaintiff muſt fail in this action 8⁰¹ 
| The queſtion, therefore, for the court to decide, is, whe . 
ther, by the agreement underſtood. between mortgagon 
. ö 5 ; | wort! 
[cr] But if there is tenant from is entitled to 6 months“ notice fro d be 


Pear to year, and the landlord mort- the mortgagee, Birch v. Wri 1% 
| gages, pending the year, the tenant 380, CET a ** 


: 4 | 9 2 1 
1 * » N 4 N 
N. I 
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1 
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d d mortgagees, which is, that the latter ſhall receive in- 1778. 
* eſt, and the former keep poſſeſſion, the mortgagee hass 

[ ven an implied authority to the mortgagor to let from Kzzcn 

* ar to year, at a rack-rent!? or whether he may not- againſt 

ay eat the defendant as a treſpaſſer, difleifor, and wrong- Har. 

2 der. No caſe has been cited, where this queſtion hass | 


en agitated, much teſs decided. The only cafe at all 
e the preſent, is one that was tried before mie on the 
pme circuit {Belchier v. Collins }; but, there, the mort- 
gee was privy to the leaſe, and, afterwards, ' by, a 
aviſh trick, wanted to turn the tenant out. I » not 
onder that ſuch a caſe had not occurred before. Where 
e leaſe is not a beneficial leaſe, it is for the intereſt of 
We mortgagee to continue the tenant z and where it is, 
e tenant may put himſelf in the place of the mort- 
bgor, and either redeem himſelf, or get a friend to do it. 
he idea that the queſtion may be more proper for a 
purt of equity, goes upon a miſtake, It emphatically 
longs to a court of law, in oppoſition- to à court of 
zuity; for a leſſee at a rack-rent, is a purchaſor for a 3 
luable conſideration, and in every caſe between purchaſors 
r a valuable conſideration, a court of equity muſt follow not 
zd the law. On full conſideration, we are all clearly of EF 
pinion, that there is no inference of fraud or conſent n 
painſt the mortgagee, to prevent him- from conſidering 
he leſſee as a wrong-doer. It is rightly admitted that if 
ne morigagee had encouraged the tenant to lay out mo- 
y, he could not maintain this action (+ 8]; but here | 
e queſtion turns upon the agreement between the mort= - On 
pgor and mortgagee : when the mortgagor is left in poſ- 8 | 
ſhon, the true inference to be drawn, is an agreement 
hat he ſhall poſſeſs the - premiſes at will in the ſtricteſt 
nſe, and therefore no notice is ever given him to quit, 
ad he is not even entitled to reap the crop, as other te- 
ants at will are, becauſe all is liable to the debt; on pay- 
dent of which, the mortgagee's title ceaſes [+ * The 
bortgagor has no power, expreſs or implied, to let leaſes, 
ot ſubject to every circumſtance of the mortgage, II 
y implication, the mortgagor had ſuch a power, it muſt 
to a great extent — to leaſes where a fine is taken on 
renewal for lives. The tenant. ſtands exactly in the 
tuation of the mortgagor. The poſſeſſion of the mort- 
gor cannot be conſidered as holding out a falſe appear- 
nce. It does not induce a belief, that there is no mort- 
age; for it is the nature of the tranſaction, that the : 
ortgagbr ſhall continue in poſſeſſion. Whoever wants [ 24 J 
d be ſecure, when he takes a leaſe, ſhould inquire after! 


[+8] Vide Weatly, Leſſee of Tea, v. | [+ 91 Infra, Moſt v. oe M. 
ucknell, B. R. M. 17 Geo. + Coup. 20 . 5. 266, 267. a 


73. | 
C 4 and 


\ 


Dol the reverſion or remainder of auy Wh 


10 


and examine the title deeds, In practice indeed (eſpecially. 
aa tue caſe of great eſtates) that is not often done, becauſe 
Ksren the tenant relies on the honour of bis landlord ; but when- 
inſ ever one of two innocent perſons muſt be a loſer, the rule 
is. gui prior oft tempore, patiar oft jure. If one muſt. ſuffer, 
it is he who has not uſed due diligence in looking into the 
title. It was ſaid at the bar, that if the plaintiff, in a 
caſe like this, can recover, he will alſo: be entitled to the 
meſne profits from the tenant, in an action of treſpaſs, 
which would be a manifeſt hardſhip and injuſtice, as the 
tenant would then pay the rent twice. I give no opinion 
on that point; but there may be a diſtinQion, for the 
mortgagor may be conſidered as receiving the rents in order 
to pay the intereſt, by an implied authority from the 
mortgagee, till he determine his will {+ 10%. As to the 
leflee's right to reap the crop which he may have ſown pre- 
vious to the determination of the will of the mortagee, 
that point does not ariſe in this caſe, the ejectment being 
for a warehouſe; but, however that may be, it could be 
no bar to the mortgagee's recovering in ejectment. I 
would only give the leſſee a right of ingreſs and egreſs to 
take the crop; as to which, with regard to tenants at will, 
4 the text of Littleton is clear. We art all clearly of opinion 

| that the plaintiff is entitled to judgment [7]. bt 
+ The Soticiter General for the defendant —Dunning, and 

. Coroper, for the plaintiff; | g 


4 er. 16 
2 i 
1 was an action for money had and received by the 
| money had defendant to the uſe of the plaintiff. On the trial, 
8 before Lord MansFIELD, the plaintiff proved, that the de- 


| not lie, 


- 


Wesrox againſt Downes. 


| when the pay: fendant, in confideration of ſeventy guineas, had ſold him 


ment has been mace on a contract which is ſtill open, and not given up by the defendant, 


IF 10] It is expreſsly provided by at the bar, Lord Mansfield faid, he en- 
4 Ann. c. 16. f 10. “ That no tenant tirely approved of what had been done 
4 ſhall be prejudiced or damaged by by Nares, Juſtice, upon the. Oxford 
„payment of any rent to a conuſor or circuit, and afterwards confirmed by 
* grantor of any manors or rents, or this court, in the caſe of White, leſſee of 
atley, v. Hawkins, wiz. not to 
« meſſuages or lands, or by breach of a leſſee under a leaſe prior to the mort 
© any condition for non-payment of gage to avail himſelf of ſuch leaſe on 

« rent, before notice. ſhall be given to an ejectment by the mortgagee, if 
„him of the grant by the conuſee or he has had notice before the aRion 
* grantee.” 925 | that the mortgagee did not intend 

£7] When the queſtion was argued to turn him out of poſſeſſon [+ 11] 


[+ 11] Law of Ni. Pr. Id. of 1775, p. 96. 
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pair of coach horſes, which he undertock to take back, 1778. 
gf plaintiff ſhould diſapprove. of them, and return 
hem within 2 month. The plaintiff did return = Waszow 
within. a month, but took another pair from the defend» againſt 
ant in their ſtead, without making any new agreement, Denne 
heſe he alſo returned within a month, and received a 

died "oy on the 23d of December, without any freſh bar- 

This third pair he diſapproved” of, becauſe they 

: 1 and would not draw; and offered to re- 

urn them on the 5th of Ba but the defendant re- 

{ed to take them back. 

Lord MansitLD directed a nonſuit; and, on a rule 

o ſhew cauſe why the nonſuit ſhould not be ſet afide, 

and a new trial granted, the | queſtion was, whether the 

action of aſumpſit for oy had and received, would 

lic in this caſe, _ 3 ihe 4 
Dunning and Davenport, or the plaintiff, con 

hat . an end of the contract on the return of the 

firſt pair of horſes, and n then & yigat accrued | to bring 

his action. 

The Solicitor n for-the defendant, inffted, that 

he contract was continued by taking other horſes, and 

hat e- AE INT. — men the ſpecial 
agreement. 

Lord — am a great friend to the action for f 
money had and received; and therefore I am not for 
retching, leſt I ſhould endanger it [+ 121 Where there 

is a ſpecial contract, the defendant ought to have notice, 

by the declaration, that he is ſued upon that con- 

tract [& 1], 

WriLEss, Juice, of the ſame opinion.—Here was ori- 
ginally a ſpecial contract, and it continued between the 
parties through all their ſubſequent dealings. 

ASHHURST), Juſtice, If the plaintiff had demanded. the | 
ſeventy guineas, and brought his action, on die return of 
the firſt pair of horſes, and no ſecond pair had been ſent, 
this action would have lain [oF 2]; but, here, the con- 
tract was continued, and the caſe reſembles one that was 
tried before me on the Midland. Circuit, and afterwards 


bk & iS 2 + _& . et. a 


— 


2 


35 A * 


[21 Towere v. Barrett, B. R. H, the plaintiff, after tendering a return 


26 Geo, 3. 1 Term menicund, be the ac 
[8] Ia the cal of P, v. Wally, 8 _ LT 1 rein for 


red VVV 

eof  BuurnR, - 

fer 

on yt 12] le Bog) v. Kenny, Kenny, the plaintif gave a horſe of bi own - 
on . 19 Gro, 3. A, 132, and twenty guineas for a horſe of the 
if 1 1} Vid⸗ Fi, v. Starkin, defendant's, which was warranted ſound, 
2 C. B. T. 28 Geo. 3. H. Bl. 15. nne 


w_ 
— 
— 


A 


* 
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1778. 
Wes ron 

againſt 
Downes. 
art 25 ]” 


; Thurſday, 
19th Nov. 


If a fine is le- 


vied by tenant 


for life, re- 


mainder-man 


in tail, and 
reverſioner in 
fee, a declara- 
tion of uſes by 


the tenatn for 


life and re- 
mainder man 
in tail, does 
not bind the 
reverſioner, 
without his 
rivity.— 
hen no uſes 
ure declared, 
parol evidence 


may 1ebut the 


reſulting uſe 
to the conuſor 
in favour of 
the conuſee, - 
without any 
written decla- 
ration of the 
uſes in his fa- 
vour. 


. that the declaration of uſes in the marriage- articles did no 


the twenty guineas, and alſo an action the latter action, becauſe the pre 


of trover 


court held, that neither would lie. Not (vw) 29 Car. 2. c. 3. f 7- 


nature of * the contract, by taking back the laſt pair of 


| ſcended to Thomas Harris, eldeſt ſon of Letitia's huſband 
by a former wife. He was not a party to the articles of 


- _ * 7 
l 
* 


+ 0 


— . ry * 


CAS ES IN MIC HA EL MAS TERM | 


Borlxn, Fuftice, This action will not lie, as the de- 
feridant has not precluded himſelf from entering into the 


horſes. Where the contract is open, it muſt be- ſtated 
ſpecially. In Power v. Wells, the defendant had warrant. 
ed a horſe to be ſound, which proved unſound. The 
plaintiff tendered a return of the horſe, but the defendant 
refuſed to receive him; and an action for money had and 
received being brought, it was held by tHe court, chat it 


would not lie. | „ 
e I) he rule made abſolute. 
Rog, Leſſee of Roach, Widow, against Pop- 
RUE HAM and Others. 
BY marriage- articles, bearing date the 28th of February, 
1734, Letitia Harris, and Pyſbuma her daughter, the 
one being tenant for life, and the other entitled to a re- 
mander in tail, of a' truſt eſtate, in contemplation of 
a marriage about to be celebrated between Poſthums 
Harris and William Taylor, covenanted to levy a fine, and Wi 
to ſettle the lands in queſtion to truſtees, in ſtrict ſettle- Wi 
ment, with a remainder in fee to Pefbhuma. The legal Bi 
eſtate of the whole, and the equitable eſtate in the rever- 
ſion in fee, expectant on Poſthuma's" eſtate tail, had de- 


1734. But, in 1735, a fine'was levied, in which Willian 
Taylor, Thomas Harris, Lætitia and Poſihuma, were conu- 
ſors, and the truſtees in the marriage-ſettlement -conulees, 
Thomas Harris died without iflue, in 1736, without hav 
ing joined in any declaration of the uſes of the fine, and 
was ſucceed by his full ſiſter Elizabeth, the leſſor of the 
laintiff, who was his heir at law, and the heir at law cl 
uns father as to the reverſion. Peſbuma had two daugh- 
ters, but ſhe died in 1739 ; one of her daughters in the 
ſame year, and the other in 1740, both without ifſue; 
and Letitia died in 1791, This cjeAtment was not 
brought by Elizabeth againſt the truſtees, on the | ground 


operate againſt Thomas Harris, he not being a party t0 rſio! 


them ; and that where there is no declaration of the uſe 
of a fine (which by the ſtatute of Frauds (v ) muſt be is 


r his own horſe. 'The had been changed [+ 13]. 


[+13] Since reported, Coup. 818, ol 


* 
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riting) they reſult to the conuſors. BouLLErR, Juſſice, 
fore whom the cauſe was tried, at the laſt ſummer 
Rae for Somerſelſbire; being of that opinion, “ directed a 
dict to be found for the plaintiff, but with leave to 
love for a new trial without payment of coſts. 

At the trial, the chunſel for the leſſor of the plaintiff had 
bjected to the reading of the marriage- articles, becauſe 
ke reverſioner, pnder whom ſhe claimed, was not a party 
them, and there, was no evidence of his knowing that 
dere were ſuch articles: but the judge over-ruled this ob- 
ion, as they made a neceſſary part of the defendant's 
le, and it was clear, that it was no objeCtion againſt 
ding a title-deed, that the perſon againſt whom it was 
oduced, was not a party to it. CCC 
Morrit now contended, for the defendant, that the 
auſe in the ſtatute of frauds, requiring that declarations 
truſts and confidences (and which is held to include 
es,) ſhould be made by ſome writing ſigned by the party, 
tends, in the caſe of fines, to third perſons only, and not 
the conuſors and conuſees of the fine. That the reſult- 
> uſe to the conuſors may be rebutted in favour of the 
nuſees, by parol evidence, ſhewing ſuch to have been 
e intention of the parties. That this doArine is fully 
tabliſhed by the caſe of Lord Altham y. the Earl of Angle- 
p (ww). That it being a mere queſtion of fact and in- 
ntion, in whom the uſes of the fine in the preſent caſe 
ſted, that queſtion ought to have been left to the jury, 
ad that there could be no purpoſe imagined for levying 
e fine, and making the truſtees conufees, except to con- 
m the marriage-articles. | 5 
GovLD for the plaintiff.— He cited Beck with's Caſe (x). 
Lord MansFiELD,—The cafe cited by Mr. Morris is 
dod law. There, there was evidence to rebut the reſult- 
Ws uſe; but here I ſee no proof of intention on the part 
the reverſioner in fee. He was not a party to the mar- 
pge-articles. If he had been, that would have been 
ong evidence againſt any reſulting uſe to him. The 
m of a fine js to give a title to the conuſee; but, in 
th, it is for the convenience of the conuſor; and, from 
e conſtant uſage, the preſumption is, that it is levied to 
3 uſe, This indeed is liable, like all other preſumptions, 
de encountered by contrary evidence; but here the re- 
rſioner in fee has. done nothing to rebut the preſump- 


dn, 
Bi The rule diſcharged, 


(w) E. 8 4 - Gibb, L +»: by 
pot on Rec, 8, C. WS. n 


7 


1778. 


2 Tueſday, h 
1th of Nov. 


On a diſſolu- 
tion of a 
partnerſhip, by 
acovenant that 
the plaintiff 
ſhall have the 
moiety of 
goods in a 
warchouſe, 
which is to be 
the defend. 
ant's, the de- 


fendant is not 
bound to de- 
liver the 


goods. 


reply; and ſaid, that the defendant, by this covenanh 


„ moiety from a warehouſe agreed to be affigned to the 


- plication the defendant demurred generally. * 


CASES IN MICHAELMAS TEA N 


'STEgveNs againff CARRINGTON. ” 


N an action of debt, upon a bond, conditioned for the 

performance of the covenants in a deed to diffolve a 
partnerſhip between the . plaintiff. and the defendant ax 
wharfingers, the defendant having prayed . oyer of the 
condition, one of the covenants appeared to be, in ef. 
fet, * That the ſaid parties agreed with each other, 
ee that the goods and merchandiſes which ſhould be 
« lying upon rent, on all, or any part of the partner. 
c ſhip premiſes at the time of the diflolution of the part- 
« nerſhip, ſhould be divided equally between them; and 
c that each ſhould bear and pay a moiety of the charges 
& and expences attending the weighing and. dividing the 
« fame; but that the plaintiff ſhould ſolely bear and pay 
« the charges and expences attending the conveying his 


« defendant, to another warehouſe agreed to be aſſigned 
* to the plaintiff,” —He then pleaded performance of all 
the covenants.— The plaintiff replied, that he had per. 
formed, or was willing to perform, his part of the above- 
mentioned covenant, and that although he had required 
the defendant to deliver him his faid moiety of the 
goods and merchandiſe, &c. yet the defendant did not, 
nor would deliver, or cauſe to be delivered, to the | plain- 
tiff his ſaid moiety, but wholly refuſed, &c.—To this re- * 


Baldwin, in ſupport of the demurrer, inſiſted, that, in pr 
actions founded on covenants, the words muſt be ſtrict 
followed; that there was, in this caſe, no ſtipulation 10 A 
deliver the goods. That the defendant did not mean to 
put himſelf to the expence of the delivery; that, being 
wharfinger, it might not be in his power. to deliver them, Ki 
becauſe ſome other perſon or perſons might have a con- di 
troul over them. yo" 

Runnington, for the plaintiff, admitted, that there ws 
no expreſs covenant to deliver; but contended, that ſuch 
a covenant aroſe by. neceſſary implication of law, from 


the words of the deed. The plaintiff, he ſaid, could-o« iS: 


enter the warehouſe in which the goods were, without tht 

conſent of the defendant ; it being aſſigned to him. HM 

mom 71th v. Amps or Aunts (y, and Ai! von 
„ | | ; 

Lord Mansx1tLD told Baldwin, he had no occaſion 1 


(3) Sir Tho. Roym, 25. 1, Sid. 48. (e) Chancery Caſe 29 


* 
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3s not bound to deliver y though if he bad obſtructed. 1778. 
ze plaintiff in removing the goods, it would have been 


breach of the covenant. ee e Srawens 
Runnington moved for leave to amend, which was * 
ated, 09900 Caan 
E ren. 

Friday, 


The Earl of AlLEsBUR V againff Pattiſon. n of Nor. 


HIS was an action of debt againſt the defendant, A lord ofa | 
to recover fix penalties, on the ſtatute of un. c. — 9 
. for keeping a gun to deſtroy game; for uſing a gun cannot grant 
Wor that purpoſe; for keeping a ſetting dog; for uſing a = deputation 
ting dog; for expoſfing a grouſe. to ſale; and ſor en- fe. 
poſing a partridge to ſale; not being qualified. The cauſe 

as tried, at the laſt aſſizes at York, before WitLLes, 
Fuſlice, and a verdict found for the plaintiff on one of 

e counts, ſubject to the opinion of the court, on the 

e caſe, via. That Miiliam Mar uad, Efq.' was 

prd and chief bailiff of the liberty, wapentake, or hun- 

red, of Langbaurgb, in the North Riding of the county 

f York. That the ſaid Wilkam Mar woad and his ſer- 

ants, and the fervants of thoſe under whom he claimed, 

ad uſed to kill game on the manor of J/horleton, which 

within the faid wapentake, and alſo on all the reſt of 

he ſaid wapentake. That the plaintiff was lord of the 

aid manor of N borleton, and had uſually appointed 'a 
pame-keeper within the faid manor, for the purpoſe of ' 
preſerving the game, and had a gatne-keeper at the time 

pf the facts committed as laid in the declaration, That the 

aid William Mar toood, as lord and chief bailiff of the faid 

apentake, on the 21ſt day of July 1977, granted a de- 

putation to the defendant (his menial ſervant), who was 

Killing game at the time in the declaration mentioned, and 

did kill one grouſe within the ſaid manor of I borletun 

for the ſaid William Moravord, by his order, and for his 
immediate uſe; which deputation was in the words fol- 

zowing, viz.— 4 I Wilkam Maywod, Eſq. lord and chief 

dailiff of the liberty, wapentake, or hundred of Lang-. 
Pnurgh, in the North Riding of the county of York, do 

hereby nominate, authorize, - and appoint, my fervant 

Michael Pattiſon, to be my game-keeper of and within my 

Haid liberty, wapentake, or hundred of Langbaurgh, during 

y pleaſure only, with full power, licence, and authority, 

d kill any hare, pheafant, partridge, or any other game 
rhatſoever, in and upon all and every or any part of my 

ad liberty, wapentake or hundred, of Langbaurgb, for 


29 
1778. 


The Earl of dogs, lurchers, or other dogs intended for killing of 
Arteszuiy hares, ferrets, tramels, lowbells, hays, or other nets, 
' harepipes, ſnares, or other engines intended for the tak- 


againſt 
Parrisox. 


or uſe the ſame.” Given under my hand and ſeal this 21ſt 


regiſtered with the clerk of the peace. That the ſaid Wi. 
iam Mar uod had granted no deputation before that given 


nonymous to manor. That, by the ſtatutes of 5 Ann. c. 14 M2 


wapentake, or hundred of Langbaurgh, ſhall be uſed by 


ſeals, authoriſe one or more game-keeper or game-keepers 
within their reſpective manors or royalties” (a). That it =: 


. ſuch. reſpefive manors, ſhall be uſed by perſons not qualified, 


& lords and ladies of manors,” without any other deſcrip 


or wapentake, which is only part of the county, 11 


CASES IN MICHAELMAS TERM: 


my ſole and immediate uſe and benefit, and, allo, to 
take and ſeize all ſuch guns, bows, greyhounds, ſetting 


ing and killing of conies, hares, pheaſants, partridges, or 
other game, as within the precincts of my ſaid liberty, 


— r A wm ws me mn 


any perſon or perſons, who, by law, are probibited to keep 
day of July, 1777.—That the faid deputation was duly 


to the defendants.” * | 
The queſtion for the opinion of the court, upon 
the foregoing | caſe, was, Whether the defendant, had 
any right or authority to kill game upon the manor of 
I borleton d 8 e LESS ts 
Davenport, for the plaintiff, beſides drawing many ar- 
guments from the nature of . wapentakes and hundreds, 
and the ancient ſtatutes concerning them, contended, that 
the ſtatutes authoriſing the appointment of game-keepers, Dn 
do not extend to the lords of a wapentake or hundred. 'y 
That the words of 22 & 23 Car. 2. c. 25. are, „ That 
all lords of manors or other royalties, not under the degree 
of an eſquire, may, by writing under their hands and Cs 


then gives the game-keepers, ſo appointed, authority to a1 
ſeize ſuch guns, bows, &c.' as, within the precincts of 


That the words “ royalty” was not repeated in the la WY ©. 
part of the clauſe, which ſhewed that it was uſed as f/. j 


9 Ann. c. 25, and 3 Geo. 1..c. 11. which uſe the words 


tion, it was manifeſt that they only were meant by the leg he 
Nature to have the power of granting deputations. That 
honours, - baronies, ſeigniories, and fees, are words ap- 
Plied, in different parts of England, to the ſame. ſort d 
property as manors, one of them generally comprehending 
ſeveral or many manors, But that the lord of a waper- 
take or hundred was to be conſidered only as lord d 
the hundred court, or court-leet. That it would not be 
argued that a ſheriff could grant ſuch a deputation f 
his county; and, if not, how could a lord of a hundred 


OR ES 


1 
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aken out of it ? That if this deputation were ſuſtained, 1778. 
there would be two game-keepers in the ſame manor; | Lp. nn 
for that Lord Aile/bury had appointed one, which he cer- The Earl of 
Mainly had a right to do; but that, by 9 Ann. c. 25. only Assur 
one game-keeper could be appointed within any one ma- againſt 
mor. That as to the uſage ſtated in the caſe, that might Par risox. 
de evidence of a preſcriptive free warrant, ſo as to excuſe a > 
treſpaſs, but it could not enable Mr. Marwod to depute 
mother to kill game. ET 0 : 
Chambre, for the defendant, argued, that the queſtion 
lepended upon the conſtruction of 22 & 23 Car. 2. 
. 25. and of 5 Ann. c. 14. That all wapentakes were 
priginally in the crown, and muſt be derived from it, 
and that courts are incident to them, as to manors. 2 Roll. 

br. 73. That they therefore are properly royalties, and 
that, in the ſtatute of 14 Ed. 3. c. 39. the owners of wa» 
pentakes are called lords; ſo that Mr. Harwood was rightly 
ſtyled the lord of this wapentake. That Davenport had 
ſaid, that © royalty” in the ſtatute of Car. 2. was ſyno- 
nymous to © manor,” but that the words were “ manors, or 
ther royalties.” That nothing could be inferred from the 
pmiſſion of the word © royalty” in the ſtatute of 5 Ann. 


J 
; 


win That acts in pari materig are to be explained by one ano- 
That her, and that act muſt be underſtood to extend to all 
gree rho are entitled to appoint game-keepers by the ſtatute of 


ar. 2, ; 9 
Lord MANSFIELD,—All acts in pari materid are to be 
taken together, as if they were one law. In the ſtatute of 


at it 

. to ar, 2. the words, © other royalties,” are uſed, but that 

is of pn uſt mean royalties of the ſame nature with manors. If a 
ified, royalties of a higher nature had been meant, the ſtatute 

e 1: ould have begun with them. The reaſon why this word 
nas uſed in the act of Car. 2. was, becauſe ſuch royalties 

- s by different names in different parts of the kingdom; 


as honours, baronies, fees, &c. But in the act of 5 Ann, 
. 14. the words are only © lordſhip or manor” (5), and 
he acts of 9 Ann. and 3 Geo. 1. recite the others, and only 
mention « lords and ladies of manors,” | 

The f9/a to be delivered to the plaintiff. 
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BR Ap, Leſſee of Non RIS, againſt CUBITT, 


1 an action of ejectment, tried on the laſt Norfolk 
circuit, the jury found a ſpecial verdict to the following 
effect, vix. That John Norris was ſeiſed in fee, inter 
alia, of the premiſes in the declaration mentioned. 
That, on the 26th of June 1770, (being then a widower 
without children, and his ſiſter Anne Aufrere, wife of An- 
thony Aufrere, being his heir at law), he made his will, 


in writing, duly atteſted, and thereby deviſed the faid pre- 


miſes to T. B. Bramffon, B. D. G. Dillingham, T. G. Ewen, 
and 7, Brograve, and their heirs, to the uſe and intent 
that the chancellor, maſter, and ſcholars of the univerſity 
of Cambridge, and their ſucceſſors, ſhould and might for 
ever have, receive and take thereout, and every or any | 
part thereof, upon truſt as therein after was mentioned, 
an annuity or yearly rent-charge of 1207. clear of all 
taxes, and other deductions whatever, with powers of entry 
and diſtreſs as between landlord and tenant 5; and that the 


teſtator declared, by his faid will, the truſts of the faid 


annuity or rent-charge in the following words, viz. © 1 


do hereby declare my will and meaning to be, that the 


faid chancellor, maſter, and ſcholars, and their-_ſucceffors, 
ſhall from time to time for ever ſtand and be ſeiſed and 
poſſeſſed of the ſaid annuity or yearly rent-charge, and 
of the ſaid powers and remedies for the recovery there- 
of, upon Tpecial truſt and confidence, and to the intent 
that they ſhall, from time to time' for ever, pay, apply 


and diſpoſe of the ſame and every part thereof, to ſuch 


perſon or perſons, upon ſuch truſts, c. and in every 


reſpect in ſuch manner as are expreſſed, rc. in the firſt 


twenty pages of a ſmall book covered with marbled paper, 


wholly of my own hand-writing, and all the inter lines- 


[32] 


tions and eraſements therein having been made by me; 
in the twentieth page of which book, there are in my own 
hand-writing, the words and figures following, viz. © All 
written with my own hand, and bearing date, Bry/o, 


Sept. 22, 1768, containing twenty pages.—John Norris." 


—And alſo the words and figures following, viz. © This 
is the paper or book, to which my will, bearing date the 
26th day of June, refers.—YFohn Norris,” That ſudject 
to, or chargeable with, the ſaid annuity, or yearly rent- 
charge, and the powers and remedies aforeſaid, for the 
recovery thereof, the teſtator declared his will to be, that 
the truſtees and their heirs ſhould ſtand ſeiſed of the 
ſaid premiſes, in truſt for his own right heirs and . 
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for ever. That the teſtator, by his faid will, gave to 
the ſaid T. G. Ewen 1000 1. and alſo gave many other pe- 


That by the ſaid paper or book, to which the will refers, 
it if directed, &c. (here was ſet forth- an account of the 

ſes to which the annuity given to the univerſity was 
to be applied). —That, after making the faid will, vis. in 
May 1773, the teſtator married Charlotte Townſhend ; pre- 
vious to which marriage, and after making the will, he 
conveyed certain lands of the annual value of 12307. to 
truſtees, for the purpoſe of ſecuring to the ſaid Charktte 
a clear yearly ſum of 800 1. in caſe there ſhould be no 
ſon of the marriage, and 6001. if there ſhould be a ſori, 
by way of jointure, and in bar of dower, with remainder 
to himſelf in fee. That the premiſes in the declaration 
mentioned, and ſo deviſed as aforeſaid by the will, were 
not comprized in the laſt mentioned conveyance.—That, 


* ww WoW 


had no iſſue born of the marriage, and his ſaid fiſter 
being then his next heir at law, wrote and ſubſcribed with 
his name a paper writing (ſet forth in htc verba, and inti- 
tuled © memorandum of my intention,”) in which, after 
mentioning, that, by the ſettlement, his wife (of whom 
he ſpeaks in the higheſt terms of approbation) had 8007. 
a year clear money, which his will, “even if it were 
not prior, could not affect, and which, he faid, it had 
nothing to do with,” deglared a further intention in her 


it in legal formality, it ſhall be a coercive will) that not 
only all her jewels ſhall become hers, but that ſhe ſhall 
have her choice of half the plate when appraiſed, and of 
half my books, That, moreover, the ſhall have to the 
amount of 200 J. (beſides the harpſichord which I wholly 
give her) in furniture, (according to her own choice of it, 
and beſides, or over arid above the 800 l. 1000 J. in caſh, 
to be paid to her within one year from my deceaſe, by 
my executors under my will.—lIn cafe I ſhall not live to 
procure this my will and intention to be according to 
legal preſcription, I call upon you my dear ſiſter to 


= A8 ee ere 


3 


hinder you. — To the page on the other fide, and to 
the page on this, I have ſet my name as above dated, 
ahn Norris, —My friend J. Ewen take a copy of this, 
and if not complied with, publiſh it.“ That afterwards, 
on the 25th of Ober 1776, the teſtator had iſſue, born 
of his ſaid wife, Charlotte Laura Norris, the leffor of the 
plaintiff; and that, on the 27th of December 19776, being 
ſeiſed as aforeſaid of the premiſes in the declaration men- 
_ 1 other real eſtates, he nome his Vs 
anot writing, in the prefence of three 
Vol. 1, OE TO D neſſes, 


Triff E IS 


EYE 


cuniary and ſpecific legacies to many other perſons.— 


on the 13th of December 1775, the teſtator having then 


favour as follows, „ My will is, (and if 1 live to exprefs 


3 


1778. 
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me 
Comte 


my defigns, uſing too all your endeavours that none fhall 


[ 33 J 


-”- 


33 
1778. 
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 Baavy | 


. . againſt. 


_ Cunrr, 


direction of the ſaid Jobn Norris, ſtruck out, by. ſever 


(34 ] 


£2 


. . mainder to her firſt and other ſons in tail-male, chap 
with the payment of 10,000 J. to the younger children of! 
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neſſes, who, at his requeſt, ſubſeribed their names therets 
in his preſence, and in the preſence. of each other ; which 


10, ooo /. ſhould not become due to the Hoyeton children, 


Mr. Norris alſo means that the 1000 J. left to Mr. J. G. 


the college gift is to ſtand. Mr. Brograve had inſtructions 
the ſaid 5 Norris, J. Bromfield, J. G. Ewen, T. Lunt— 


any deviſe of any part of the teſtator's real eſtate to his het 


paper writing was, dictated by him, and reduced into 
writing by his order, and was in the words and , figure 
following, via. Memorandum of what Mr. Norris ſaid. in 
the preſence of Mr. Bramfeld, J. G. Ewen and T. Lun, 
on the evening of the 27th of Derember 1776. That, az 
his will was made before he married a ſecond time, he had 
there deviſed his eſtate to his heir male, and had given 
10,000 l. to the younger children of the Hoveron family; 
but now, having a female child, it is his meaning that ſhe 
ſhould inherit the eſtate as his heir, and of courſe that the 


unleſs the ſaid child ſhould die without heirs of her body; 


Zuuen ſhould be pajd to him, and allo all the other legacies 
mentioned in the will to other people, except the above 
10, oo. eln Norris — And he allo particularly defires, 
that the college gift may be paid, and diſpoſed, as he has 
in the ſaid will, directed. The parchment book reſpeQing 


for this, and drew it up,” —Witneſs to the above ſigning a , 


Tbat the ſaid clauſe in the ſaid paper writing laſt men- 
tioned, immediately following the name of . Zhu Norri 
wis.-*< And be alſo particularly deres, &c. was, by the 


ſtrokes of a pen drawn through the ſame, before the tc> 
tator ſigned the ſaid laſt-mentioned paper writing, thetel- 
tator ſaying to the perſon: who reduced the ſaid memorar- Wl; - 
dum into writing, You may draw your pen througl 
. what you have now. written, for there is a parchment book 
with the will in the hands of Mr. Brograve, that mentions eo 
all about it—That, by the words, —“ children of the Heer 7 
ton family,” and % Hoveton children,” the teſtator meail 
the children of his faid ſiſter, who then lived at Hovetorr 
"That the will of the 26th of June 1770, did not contal 


male, or to any other perſon, except only the deviſe of us 
premiſes. above-mentioned, part of his real eſtate, for ſe 
curing the ſaid rent- charge to the Univerſity of Cambriys 
Nor did the ſaid will contain any gift of 10,000 /. ot u 
other ſum of money to the Hqveten children, or any d 
them; but, in a draught of a will which had been prepart 
by the direction of the teſtator in the year 1766, but! 
never been executed, there was a deviſe of the princip 
part of bis. real eſtate to his ſaid ſiſter for life, with " 


e 


1 
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faid J. G. Euen.— That the teſtator died on the 5th” f 
January 1777, ſeiſed in fee of the premiſes mentioned in BAU 
the declaration, leaving the leſſor of the plaintiff, his only — 
child and heir at law; and that he alſo died ſeiſed in fer Custrr. 


nt, of other real eſtates of the yearly value of 2,500 /-— That 
* after his death, and before the time within mentioned in 
nd which the treſpaſs, &e.—The defendant claimed under 
ha the deviſe to the univerſit x. ee 
* Le Blanc, for the leſſor of the plaintiff, There are two 
me 


queſtions upon this ſpecial verdict. 1. Whether the will 

of 1770 was revoked: by the ſubſequent marriage, and 

birth of a child? 2. Whether, ſuppoſing it revoked, any 

thing appears on the face of the ſpecial verdict, which, in 

law, amounts to a republication, eſpecially with reſpect to the 

acies Bl deviſe to the univerſity ? 1. Before the ſtatute of fraud, wills 

of land made under the particular cuſtoms of boroughs, or by 

irtue of the ſtatute of wills (c), might be revoked by any 


; has, expreſs words without writing, the ſtatute of wills giving 

cling Wi power to any perſon ſeiſed in fee of lands, to deviſe ſuch | 95 
Sion i lands by will in writing, but being filent as to revocations; é 

ng a Brook v. Wurde (d), Jymſon v. Kirton (e), Canvell v. San- 


ert (F). But, befides theſe afual revocations, there were 

men: other acts of a teſtator which were conſidered as revoca- 

Nortiu tions, becauſe contrary to, or inconſiſtent with, the will 

as a deviſe in fee, and afterwards a leaſe for years, to the 

ſame perſon, to commence after the teſtator's death; le 

be ev. Ballet (g). And theſe confirufive revocations were 

he de raiſed, even where the acts done were void in law; as | 

more” g teoffment without livery ; bargain and ſale without enrol- 

ment; a grant of a reverfion without attornment; a deviſe 

to the poor of a pariſh, or to a corporation; Mountague v. 

en WW Jeofereys (0%, Rolle's Abr. Title Deviſe (i). In the caſe © 35 ] 
of Forſe v. Hembling (|), it was held, that a ſubſequent 

r wein marriage revoked a will of land made by. a' feme ſole. 

ove" Now, in all theſe: inſtances, the ſubſequent. deed, deviſe, 

cont or marriage; could have no other effect, but to ſhew an 

alteration of intention; and, therefore, they prove, that 

lee act indicative of ſuch a change, was conſtrued to be a 

„ for 'Wevocation. The ſtatute of frauds enaQts,. that all wills of 

annbr 100 ads ſhall be executed with certain ſolemnities (1). .. Then 

Wo llows a clauſe preſcribing fimilar ſolemnities in the caſe 

Ir am f revocations (m). But it is determined that this clauſe 

prep* iP oes not extend to implied revocations, or revocations 


es. 4 1. „ (b)- Moor 4 %%½050˙0hAu * 
+ (d) Dyer 310. 4, 0 w | 5 
hren ig (e) E. 4 Jac. 1. Cros Fac. 115. (4) C. B. M. 30 EL 4 Co. 60. 5. 


ified (Y. 16 Fac. 1. Gro. Fac. 497. Car. 2:6. 3. 5. 
e. B. 1 12 1. ee. oy 6. . "OE 
; . 2 N 


WP 
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* 


(g) 1 P. Was, 304. Note. 
(r) T. 1702. 1 Eg. C 413. 
.) M. 1712. 1. Eg. Ca. 412. 
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1778. in law; Spee; 205 T he Earl of Lincoln v. Roll & a 
md (0), Tickner v. Tietner (p), Eyre v. Eyre (q), Brown. 1, 
Buzavy Thompſon. (r), Pollen v. Hudand (5). It is laid down in thok 
againſt — caſes, that a ſubſequent marriage and the birth of a child, 
Cunrrr, is one of thoſe changes of fituation, that will amaunt'ts; 
|  -revocation in law, of a will of land, as well as perſond 
property. And this doctrine was recognized by your lord. 
ſhip in the caſe of Wellington v. Wellington (t). The 
. fame point came directly before the cqurt- of - Exche WA 
quer, in a cafe of Chriflopher v. Chriflopher, which was d Wl. 
creed 6th of Fuly 1171 (u); and it was there determined . 
by Parxxzes, Wie Baron, and SMYTHE, and Abus, . 
vont, againſt PErroT, Baron, that it was a revocatio BW. 
The ſame queſtion alſo occurred two: years afterwards, i 8 
\ Spragge v. Stone, at the Cockpit (v). The firſt will in thy: 
caſe was made in Jamaica, 6th of June 1764, by wad), 
the whole eſtate, real and perſonal, was deviſed to the «WY ; 
Fendant. The teſtator married in 1765, and; bad iſſa 
in 1766. Afterwards, on the 1oth of October 1766, . 
made another will in England, which was in his o to 
hand- writing, but not duly atteſted according to the ſtaui ef 
of frauds; by which he deviſed his eſtate, real and pe th 
"ſonal, to his wife, in truſt for his fon. In Aug 1170088; 
the chancellor of Jamaica decreed, that the marriage ain 
birth of a child, and the ſecond will, amounted to a rem: 
, _ 'eation as to the perſonalty, but not as to the real eſta. 
C36] On the appeal to the privy council, Parker, Chief Barn or 
Du Grey, Chief Fuftice, and Sir ExarDLeEy WIL MOT, beige: 
: preſent, 80 much of the decree of the court of chancen che 
In Jamaica, as eſtabliſhed the will of 1764, with reſpect vi. 
the real eſtate, was reverſed ;” and it was declared, ta did 
the ſubſequent marriage and birth of a child were, ten 
point of law, an implied revocation of the will of 1764 
Their lordſhips, in this order of reverſal, took no noticed | 
the ſecond will. 2. If the will of 177, in the pre ( 
as completely revoked by the marriage, and tif (a 
A the daughter on the 25th of Ocialer 1776, bas , (+ 
| | * W4 ſince, that can be conſtrued to be a fen Lytt 
cation ? That cannot be without the ſolemnities requroll ( 
” the ſtatute of fraudsz Ger Law of Deviſes (v 5 
Bunter v. Cooke (v). The due execution of a codicil 15.1088 7 
ſufficient to republiſh a will!. It was determined in Ly 7 
v. Lady Falkland, and in Penphiaſ v. Lord Landjon 
(e) Carth. 81. | (%) B. R. 8 G. 3. Hill. 4 Burr. 21% 
- (2) In Dom. Proc. rogg. 1 Eg. Ca. (u) pawn 2171, Note. 2103. 
% Cited in 3 4. 541. * (ov) 27 Mardh 1773. 
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doch cited in s Reports (y). So, by cancelling a 1778. 
ſecond will, one of a prior date is not revived z Hurten- 
aw v. Gilbert (x) [4-14]. The memorandum of the 25th Buady 
of December 1776, is not found by the verdict to relate to againſt 
the will of 1970. It refers to the deviſe to the teſtator a Cumrr; 
Gher's children, which is contained in the former will of © 
1768, and not in the latter. That part of it, in which it 
is faid to be his intention that the college gift ſhall 
was not ſigned, and is ſcratched out. It may be contend x : 
that it is included under the words, * all the other lega- 
cies,” and it will be ſaid there is parol evidence of what 
the teſtator ſaid, when the eraſement was made. But the 
diſtinction is clear between a legacy and a deviſe, and no 
parol evidence ſhould be received to explain the teſtators 
intention contrary to the legal import of the language he 
has employed ; Strode v. Ruſſel (a), Cole v. Rawlinſon (b), 
Borte v. Falkland (c). , & . rw 
Graham, for the defendant, I admit that implied revo- 
cations ſubſiſt as before the ſtatute of frauds. But I am 
to contend 1. that there has been no revocation of the will 
of 1770. None of the caſes have gone ſq far as to ſay 
that marriage, and the birth of a child, necaſariiyj revoke a 
17708 will. The doctrine is derived from the eccleſiaſtical courts, . 
In Lugg v. Lugg (d), which was decreed by the delegates, 
marriage, and the birth of a child was declared to be 
merely a preſumptive revocation. The will there was only - 
of perſonal property. In the caſe of Shypherd v. 
[10], which was ſent out of chancery by Lord Camien for 
the opinion of Sir George Hay, it was determined, that the 
ſubſequent birth of children, even in the caſe of perſonalty, 
did not amount to a revocation. Brown v. 7 „ 
tended the rule to real property; but that caſe, as me 
- a 


5 "a Added a codicil, whereby be direted 
(z) 11 1. Geo. 3. [T 14. ] that the legacies ſhould be paid, and 
(a) 2 Verg. 621. 624. S. C. with that an annuity of 300 1. per ann. ſhould 


Lytton v. Lady Falkland. | be ſecured on the refiduwm, and paid to 
(b) 1 1 Ann, 1 Salk. 234. bis daughter. The codicil and will 


c) Canc. H. 9 N. z. 1 Salk. 231. were found together. In 1765, ano= 
E. 11 V. z. 1 Ld. Raym. 441. ther daughter was borm and in 1768, 

2 Fal. 592. 22 a ſon, who was a poſthumous child, 

[io] The following is the ſtate of the teſtator being dead about fix months 

fas in that caſe. . Shepherd the before his birth.” —Sir e Hay, in 

ſtator having made his will, after giving his opinion that the will was not 

ne {mall legacies. to his collateral re- revoked,. delivered a very ſolemn and 

mom, made his wife reſiduary legatee. learned argument, in which he ſtated 

iter the making of the will, his wiſe and examined a number of caſes not ia 

n brought to bed of a daughter in print, as well as thoſe contained in the 

763, upon whoſe birth, the teſtator different reporters. | 
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mately decided, proves that it does not hold univerſally; 
for there the will was 'eftabliſhed by Lord Keeper Wrighs, 
becauſe the preſumption was rebutted by other circum- 
ſtances. In Chriſtopher v. Chriftopher, there was a dilpoli. 
tion of the whole eſtate, and the child, if the will bad 
ſtood, would have been without any proviſion. 8þragge v, 
Stone went entirely on the authority of Chriſfopher v. CHI 
topher, and, in the decree, it is called an implied revocation. 

ow, if this ſort of revocation is only preſumptive, it 
may certainly be encountered by evidence. Serle v. Lord 
Barrington (e). Such evidence has always been admitted in 


the eccleſiaſtical courts, as appears by Sir George Hay: 


judgment in Shepherd v. Shepherd. What are the facts in 
this caſe? A draught of a will in 1768, by which the teſ. 


tator deviſed his eſtate to his fiſter and her iffue in tail, 


with 10,000 J. to her younger children. This was never 
executed. Then, in 1770, the will in favour of the uni. 
verſity, And it is to be obferved, that the deviſe to them 


is only of a very ſmall part of the teftator's eſtate merh 


a farm. Then an ample fettlement'on his intended wife. 


Afterwards the marriage in 1773. Then, in 177, the 


teſtamentary paper ſet forth in the ſpecial verdict. In G. 
tober 1776, a child born; and, in December of the fame 
year, the Taft paper atteſted" by three witneſſes,” In that 
paper, the teſtator does; in ſome degree, confound the 


draught” of 1768, with the will of 1770, and refers to 


both. He certainly refers to the latter, becauſe he men- 
tions the legacy of 100 J. to Euen. But in the caſe of pre- 
ſumptions, parol evidence is undoubtedly admiflible. And 


it appears that when he directed the additional clauſe rela- 


tive to the college gift to be ſtruck out, he ſpoke of the in- 
ſtrument of 1770, as his will. This rebuts every pre- 


ſumption that he meant to revoke it.— 2. But, if the court 


were to hold, that the marriage, and birth of a child, di 
revoke the will of 1770, I contend, in the next place, tha 
the paper of the 29th December 1776, refers to it with ul 
ficient certainty to amount to a republication.” 'To eſty 
bliſh this poſition, .I rely upon Carleton Leſſer of Griff" 


Rl Gra 1 ), Bond v. Seawell (g), Acherley v. Vernon (B), cite 
in Bon 


v. Seawell, and Molineux v. Molineuæ (i). 
Le Blanc, in reply, inſiſted on the caſes of Chriſtopher t 
Chriflepher, and Spragge v. Stone, as having expreſsly cit 


| bliſhed that a ſubſequent marriage, and birth of a chi 


amount to an abſolute revocation. He ſaid that the admi 
fon of parol evidence, or of any writing not executed wit 


* ** 
_ 


che ſolemnities preſcribed by the ſtatute of frauds, wow 


kel 


M. 11 Geo. 1. 2 Ld. Rays. 1330+ () A. 6 Ci. 3. 3 Burr. 1713 


8 Mod. 278. 


J. 3 


2 Str. 826. ) M. 10 Geo. 1. Compns 381+ 
1 Geo. 2, 1 Burr, 549- (5) H. 2 Jac. 1, Cro. Jac. 144: 


IN THE NINETEENTH YEAR or GEORGE 117; | 


be of the moſt dangerous conſequence, and would lead to 
all the inconveniences of perjury, which that-a& was cal- 
culated to prevent. That, in Chriſtopher v. Chriflopher, the 
judges founded their opinions as to revocations by marriage 
and the birth of a child, on this, that thoſe circumſtances 

were matter of fact eaſily aſcertained, and of ſuch noto- 

riety as not to occaſion any danger of fraud or perjury, and 
that ADAMS, Baron, in that caſe, expreſſed a ſtrong diſap- 
probation of taking other extrinſic circumſtances into con- 
ſideration. And he contended, that the paper-writing of 
December 1776, did not refer with fufficient certainty to the 
will of 1770, for that to operate as a republication, and 

that a reference by a ſubſequent inſtrument; though pro- 


perly atteſted, muſt be clear and unambiguous, in order to 


re-eſtabliſh a will which has been revoked. + 


{ Dunning mentioned to the court, that he hall argued 


the caſe of Spragge v. Stone, That it was agitated at the 
bar, whether the ſtatute of frauds extends to Jamaica; but 

that the judges thought it unneceſſary to decide that queſ- 
tion, and that the decree was penned as it is, merely that 
it might. be ſeen abroad, that * privy council had not de- 
cided it t J.) 715 Et api 


: 


Lord MansF1ELD,—T had gp doubt upon this caſe, from - 


the beginning. / I have travelled a good ou owns af : 
es when I was at the 


queſtion; I argued” moſt gf the ca 
bar, relative to implied reyocations of wills of perſonalty. 
Sir George Hay's deciſion is not applicable to the preſent 
queſtion, becauſe the point there was, whether the birth 
of a child alone, operated as a revocation. He held that 
it did not. And, in that caſe too, the child was totally 
unprovided for. A ſubſequent marriage, and the birth of 
a child, affords a mere preſumption. There may be many 
circumſtances where a revocation may be preſumed. The 
caſe in Cicero is an old and well-known inſtance of ſuch 


preſumptions (I). But, upon my recollection, there is no 


caſe in which marriage and the birth of a child have been 
held to raiſe an implied revocation, where there has not 
been a diſpoſition of the whole eſtate t was a total diſ- 
polition in Chriſlopher v. Chriſtopher, and in Sragge v. 
Store; and it has always been a total diſpoſition in the caſes 
of perſonal property, becauſe, by making an executor, the 
whole is diſpoſed of. In ſuch caſes, the inference. is ex- 
ceſſively ſtrong in favour of the wife and children. But I 

8 | a 4 * | a 84.0 doubt 


[6] ByStat. 2500 2. ch. 6. 9 10. ftarute of frauds does not bind Bar- 


that act is made to extend to badber. | 
ſuch of the colonies and plantations, 


where the ſtatute of frauds is by act tuum, a/terum inflituit heredem. Filio 
of aſſembly. made; or 4 pe, re dene rodrunts,: ujue-infltuionig via gf 
caved as law.” Ia 2 P. Will 75. it mila. Cic. de Oratere. 


u aid to have been decided that 3 
: 4 


. -0 
4s * 


againſt + 


Cunrr, 


390 


38 


— 
Brapy 


ts 
* 


1778. 
8 


_ 
Costrr. 


will of that ſort? But Lam clear on the other ground, 


101. 


GASES: IN Miene TERM 


doubt extremely. (I give no opinion), whether the circum- 
ſtances in this caſe are ſuch as would raiſe. the preſumption, 
The teſtator. diſpoſes of a ſmall part of his eſtate to a cha- 
rity. Then, in contemplation of his marriage, he ſettles 
809 l. 2 year upon his intended wife, with, remainder to 
himſelf in fee. It i is clear, therefore, that he contem. 
plated the change in his ſituation after the will, and pro- 
vided for it as to his wife; and, with regard to the chil 
dren, he may well be ſuppoſed to ſay, 1 will keep them in 
my own power. Suppoſe a man had given ſeveral legacies 
7 a will, and had Jeviled all his real eftate to the ule. of 
his children when he ſhould. have any: would a ſubſe. 
marriage and the birth of a child have revoked. a 


that this preſumption, like all others, may be rebutted 
every ſort᷑ of evidence [f 15]. There is a technical Wan 
for it, in the caſe of executors: it is called rebutting an 
equity. Lugg v. Lugg is ſtrong to this point. Thomſon v. 
Brown: was aeg upon a particular, againſt a general, 
preſumption; and Sir George Hay appears to. have under- 
ſtood: this to be the law. Now the intent here is glaring 
from the writings found by the verdict, Mr, Le Blane ad- 
wits that there is evidence to rebut the. preſumption, If 
that were more doubtful, I think Mr. Grahdn is right, that 
the inſtrument of the 27th of December 1776, ſets up the 
—— to the univerfity, This inſtrument was written. after 


* of the child, The teſtator had ordered a.draught wh 
= a will to be prepared in 1968. Afterwards, in 1770, Wil 
he makes the will in queſtion. Now what appears on this ab. 
inſtrument. of December 1776? The teſtator remembers the Wl thi 
diſpoſitions, both of 1768 and 17170; but is not correct Wl 3g; 
as to which of them he had executed. But his meaning is, Wl fer 
that his eſtate ſhould go to his daughter. That the 10,000, Wl 
ſhould not be paid.—As to the legacy of 10004. to Ewen, che 
that was to ſtand. —© And alſo all the other. legacies. »_-The dul 
word legacy, in its ordinary fignification, is applied to ud 
money, but it may ſignify a deviſe of land [, and may fu, 
here comprehend the deviſe to the univerſity, which the rea 
teſtator calls a gift. Was 
WiLLEs, Juflice, of the Gp opinion. den 
ASHRURST, Fufice,—l am of the ſame opinion. There Ind 


* was a ſtrong caſe in this court, E. 13 Gee. 3. an the firſt 


the caſe alluded e re ASHHURST. x SR 


n r re.. 


point, as to the admiſſion of parol evidence to rebut an er 
equity, or implication, The cauſe had been tried fore 


3 y/tice, I am of the ſame opinion. I argued vin 


V. 10a, 186, * 5 
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of 1 v. 4 „ and was decided on the _ 78. 
2 Lale v. ( before Lord Hardwicke. 228. 


Burtenſhaw v. Gilbert did not go upon an implied, but an 9 
expreſs revocation, for the firſt will was in two-parts, and . 2 
the teſtator had cancelled one of them. In Goodright, las Cum. 


Glazier v. Glazier, a will revoked. by a ſubſequent will, 
Fat not cancelled, was held to be re-eſtabliſhed by the can- 
cellation of the ſubſequent will (J). Implied revocatiods 
muſt depend on the circumſtances at the time of the teſ- 
tator's death. + 4 deer 4p 05" 4 

Judgment for the defendant [+16], 


+) Io Cane. 175k 1 Wil. 313. Goodright,, loſes of Rolfe, 3 Wii. 447+ 
3 M. Pr. Ed. 1775. 5. 297. 2 Blackſt, 937. and error in B. R. 
H. 10 Geo, 3. 4 Hur. 2512. 7. 19 Geo. 3. Cowp. 87. Sutton v. 
2 16] Hide v. Maſon, 25. Nov. Sutton, B. N. E. 18 Geo. 3. Comp. 


1734: 8 Vin. 140. pl. 17. Harwood v. 812, 


BENS ALE TT SBTES 


n v. 

5 ACKWORTH againſt KeMes. 

25 TH goods of one Viſe had been conveyed to Al- it on a fl. fa. 
1 worth the plaintiff, by a bill of ſale; and had actually — 4 4 
the been removed from the houſe of Wife. Two writs of Feri the ods of 
> 


facias, at the ſuit of different perſons, againſt wi were B. treſpaſs lies 
delivered to the ſheriff of Suſſir, (the preſent defendant,) — the 

who granted warrants to his officer to execute them. The | 
officer, in conſequence of the warrants, took the row [ 41 ] 
above mentioned in execution, and fold: them. Upon : 

s the this, 4ekrworth brought an action of treſpaſs vi et armis 

rect Wl againſt the ſheriff, (without joining the officer as a de- 

ng is, Wl bendant.) The cauſe was tried before Exze, Baron, at 

oo Herſbam ſummer aſſizes, 1778. The defence was, that 

unn, he bill of ſale to the plaintiff was voluntary and frau- 

Abe dulent. Both the writs of Feri e e produced, 

ed to and a of the judgment on which of them had 


| may, iſſued. e copy of the other judgment could not be 

h the read, becauſe the witneſs, who was to have proved it, 
was intereſted. On the part of the plaintiff, ſtrong evi- 
dence was produced to ſhew that the bill of ſale was. fair, 

There and that a valuable conſideration had been given for it. 

ie firſt 


The judge directed the jury to find for the ron (at all 
ents, and whatever they might think of the bill of fale} 

a5 to the goods taken under the writ, in the caſe where the 

ment on which it iſſued had not been proved; being of 

Piuon, that the writ itſelf is nat ſufficient evidence un- 0 

ls where the a ogy ie po againſt. 

hom the fer: facias had iſſued. The j thought that: 
he 2282 conſideration of the bill of 8 RE: 
roved, they accordingly found” a verdi _— 

n | phinih . 7 


„ecke in ena Feat 


= 1998; plaintiff, with damages to the amount of the ſum for 
nin Which all the goods had been fold under the'execntions; 
Acxwonrn The plaintiff had produced evidence to ſhew that the real 
igainf value was much greater, and equal to what appeared on 
Kurz. the bill of ſale. The defendant, on the contrary, had in- 
fiſted, that, if the jury ſhould think the plaintiff intitled 
to recover, they ought to deduct, from the ſum for which 
the goods had been ſold, the ſheriff's poundage, and the 
other expences of the 'executions. (This was on the 
ground, that the parties at whoſe ſuit the goods wee 
taken, were the real defendants, they having indemnified 
the ſheriff.) | n FE oo 
A new trial was moved for, on four grounds, viz, 
1. That the verdict was contrary to evidence, the bill of 
fale being voluntary and fraudulent. 2. That there had 

| been a miſdirection on the point of evidence. 3. That 
the damages were exceflive, the deductions contended for 
not having been made. 4. That the action would not lie 

| againſt the ſheriff, becauſe his warrants being to take the 
f goods of Wiſe, he had given no authority to his officer 
to take thoſe of any other perſon, and, therefore, was not 
anſwerable, if goods which did not belong to Wiſe had fo 
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85 been taken, 8 w. 
[42] Kempe, Serjeant, Robinſon, and G. Wilſon, for the plain- ſh 
. = Dunning, and Morgan, for the defendant. 3 cu 

On the day when cauſe was ſhewn, the court was clear- M 


ly againſt ory By new trial on any of the three firſ 0 
grounds. Lord MansFiELD ſaid, he had not the teat 

.doubt, from the evidence, ſtated in the learned Judge's tr 

report, that the bill of ſale was fair; which, he ſaid, laid W 


the queſtion on the ſuppoſed mifdireftion out of the caſe. 80 
BULLER, Fuftice, recognized the diſtinction made by an 
EyRE, Baron, on that queſtion, and ſaid, it was founded in 


on the authoritghof à caſe in Lord Raymond (m ). With 
regard to the objection to the action, the court took time 
to conſider; Lord Mansr1ELD obſerving, that, if treſpals 
would not lie, no other action would, and that the point 


was, therefore, of very extenſive conſequence. 7 

Some days afterwards Lord MAxsFIELD delivered the . 

judgment of the court, to the following effect: N 

Lord MaxspIE Lo, — The only queſtion now remaining R 

is, whether treſpaſs vi et armis can be maintained again I; 

H (m) Lale v. Billere. 1 1d. Raym. Savage qui tam v. Smith, C. B. 1. co 
5 733- Law of Ni. Fr. 91. edit. 197 f. 9436 Geo. 3. 2 Blackft. 1104. L 18] me 
FE . Fide the ame doctrine recognized in e ju 
(| 4 a N k iy £3 } thi 
of 8 A — | "OR ſeq 

- _ Ut 18] Vide alſo Martin v; Podger, B. R. 2 Blackſt. 701. 5 Burt: 2631. On 


* 


* 
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4 | | 
r a ſheriff for goods taken in Execution by his bailiff, which 1778. | 4 
1 turn out not to have been the goods of the perſon againſt | 
ft whom the feri facias iſſued. On the part of the defend- aceworrs 
n ant it has been argued rather on authorities than on principle. againſt. 
- The authorities cited were 2 Rolle s Abr. 552. title 44 EKEArx. 
d paſs, pl. 9, 10. and Saunderſor v. Baker et al. in C. B. T. s 
h 12. Geo. 3. Cn). The pal ge in Rolle's Abridgment does 
* not warrant the objection. e caſe there, when rightly. 
he underſtood, will appear to be a particular exception. to the 
re general rule; and the true inference from it is, that, 
ed here there is no exception, the ſheriff is liable. The 
| bailiff of a franchiſe is not the officer of the ſheriff. 
7 (F 1] He gives no ſecurity. It is evident from 415 5. in 
of e ſame page, that this was Rolls meaning. He there 
2d ſtates, that, if a ſheriff take one man for another, falſe 
Tat impriſonment lies againſt him; and, although he ſays, « if 
for a /beriff take, &c.” he means his bailiff ; for ſheriffs never 
lie did execute proceſs in perſon [+17]. For all civil purpoſes 
the the act of the ſheriff's bailiff is the act of the ſheriff. 
cer {i 2] If there could be any doubt, it is cleared up by _ 
not the very caſe in the Common Pleas, which has been cited 
ad for the defendant, It was ſaid, at the bar, that that caſe [ 43 ] 
was determined on the ground of recogrution [ 11] by _M 
uin ſheriff, and that the court was. equally divided. The | 
printed account of the caſe ſhews the danger of inac- 
, curate reports [12]. I have a very correct report of it from 
ar- Mr. Fuſtice BLacxsTONE's own notes; which I will read. 
firſt Here his Lordſhip read the caſe exactly as it has been 
eaſt ce printed (o).) In ſhort, the point appears to be ex- : 
ge's tremely clear; and it was not fair to puzzle us ſo long 
laid with it, as it ſeems the objection was ſuggeſted to Mr. 
aſe, Serjeant Glynn, who led for the defendant at the trial, 
by and he would not take it, thinking there was nothing 
ded in it. 3 — | 
Vith | The rule diſcharggd. 
ime | 
5 (n) 3 Vi. zog. 2 Blackfl. 832. riff. If the act of the bailiff is not the 
1 [CF 1] Boothman v. the Earl of Sur- act of the high-ſheriff, neither is the 
ry, B. R. T. 28 Geo. 3. 2 Term Rep. 5. act of the under-ſheriff. | 
the [+17] Vide Backwell v. Hunt, Noy  f12] The account of the caſe, in 
107. Wilfen, agrees pretty nearly with Mr. 
; [ 2], Woodgate v. Knatchbull, B. Taſtice Blackstoxu's report. It is 
ning M. 28 Geo. 3. 2 Term Rep. 148. much fuller ; though not quite ſo ac- 
ain 150. 154. 3 curate in diſtinguiſhing what the judges 
aeriff ; [11] The recognition in that caſe ſay on the point of the recognition, 
was only by the under-fherif, How from what. they ſay. on the general 
B. 1. could that alter the queſtion? It is queſtion. , [qF] The determination 
8] mentioned as decifive by all the three is ſtated, to have been on the ground of 


Judges who delivered their opinions on 

motion for a new trial. Yet it 
ſeems that fuch a recognition could 
only make it the act of che under-ſhe- 


the recognition, in the argument at the 

bar, 25 the caſe of Badlin v. Fell, 

B. R. M. 17 Geo. 3. Cowp. 476, 477. 
(9) 2 Black. 832. 13, -.M 


— 
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Huy aceinf ab FizTCup and ant thats, fs. 
m_ | 1 i , p 
'*, ._ entors of Sir Jonx ASTLEY, Bart. 


A fine being IR 7b. nted a leaſe to the plaintiff, in which 
: g 8 A. re in the following words: And 
eſtate. with « the Laid Sir John Aſtley, for himſelf, his heirs and af. 
joint power to ſigus, doth covenant and promiſe, to and with the faid 
the buſband Fobn Hurd, his executors, adminiſtrators, and atzen, by 
ar t 


— oa . this indenture, that it ſhall and may be lawful 


uſes; and the ſaid John Hurd, his executors, adminiſtrators, and af- 


ies being de- ſigns, to have, hold, uſe, occupy eſs, and enjoy, all 
—— gow and fingular the ſaid demiſed pre F es, with the appurte- 


wife in re- nances, and receive and take the profits thereof, to his 
e and their own uſe and benefit, without any let, ſuit, 
make a leaſe trouble, pip ayes diſturbance of the ſaid Sir Fohn 
aud covenant Alley, his heirs or aſſigns or any perſon or perſons claim- 
2 __ ing, or to claim by, or ate © be leſſee having 
an pen been evified by lord 'Tankerville, who had ſucceeded to 
ming un- the eſtate, this action was brought, upon the covenant, 
der him, and againſt the executors of Sir John. The defendants plead- 
tenant, an ac- ed, that Lord Tankerville, at the time of his entry into 
tion on the the premiſes, and evicting the plaintiff, „ did not claim, 
2 * nor mat intitled to the premiſes by, for, ar under the 
huſband's ex - ſaid Sir Fohn Aſtley.” The cauſe was tried at the laſt 
"jp ſummer aſſizes at Shrew/b::ry, when a ſpecial verdict was 
(44 ] found, which ſtated, in eck, — That Lady Aflley, being 
feiſed in fee, intermarried with Sir John Affley.— That, 
in 1716, after the marriage, by indentures between Sir 
Jain and Lady Afley of the one part, and truſtees there- 
named of the other part, Sir John and lady Afiley co- 
venanted to levy a fine, the uſes of which they thereby 
decl to Sir Jobn for life, remainder to truſtees to ſe- 
cure oo. a year to Lady Afley for life, remainder over; 
with a power to Sir John to 2 leaſes, under the uſual 
reſtrictions 3 and with a joint power of revocation to Sit 
=_ and Lady Ffley, during their joint lives That 2 
e was accordingly levied, — That, afterwards, by 3 
joint. deed executed 1793, they revoked all thoſe uſe 
declared by the indentures of 1716, which followed the 

eſtate for life, and power of leafing given to Sir 
r for life, with in- 
termediate remainders, ‚ to Tanter vile in 
tail.— That, in 1771, Sir John ey made the leaſe to 
the plaintiff, containing the covenant on which the a&on 
was brought, and which leaſe was not to tho 


laing power roſerved by the ſettlement, the plas 
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all the prior ente K. Lord Tankervillts. . 
eſtate veſted in poſſeſſion, and that he had taken advan- Hund 
tage of the defect in the leaſe, and had evicted the plain- gain 
tif, The queſtion was, whether Lord Tanberville claimed FrAr eus. 
under Sir 2 or only under Lady Ali. If under 

Sir John, the Phintiff was entitled to maintain this action 

of covenant. 


' Leycefter, for the ande for the defendant. 
Lord MANSFIELD deſired Bower to begin. 

He argued, 1. That the deed declarin lang the uſcs, and | 
the fine, were to be taken together, and conſidered as 
making only one conveyance ; and that perſons taking by 
virtue of a power, take under the perſon who creates 
the power, not under him who executes it. 2. That a 
huſband is only joined in the fine of a wife's eſtate for 
conformity, but that the fine is conſidered as the act of 
the wife, not of the huſband, and the conuſee is in 
by her only, inſomuch that, if a wife levy à fine 
without the huſband's concurrence, and he do not enter 
during the coverture, it will bar her after his death. 

That, when a revocation of a prior-declaration of uſes [ 45 } 
4 taken place, under a power to revoke, and new uſes. 
are declared, the new declaration of uſes makes part of 
the Gne, and is to be taken us the ſame | | 
with it, in like manner as the firſt declaration would 
have been, if it had not been revoked. And, therefore, 
if perſons "claiming under the firſt, were to be confider- 
ed as in of the wife's eſtate only, fo muſt thoſe claim- 
ing ——_ _ ory 1 Ah, 5bo, e parte 
Cafwall, Bro. Abr. tit a} Roll. 455 8 
Zh v v. Bamfield (t h. Doe, Cad, 26 16), 
bead Cd), Becknoith's oy ce), B ow I V. Worſley 507 
Kals. 1 * (Z), Mary 8 Ge (Y, Daniel 
v. oe (i), CromwelPs Caſe (| 

Lord MANeFIELD ſaid, the 0 was ſo clear, that Ley- 
m had mo occaſion to — * Juſtice was ſtrongly with 
e plaintiff. It was true that a fine, and the deed to 

lead the uſes, were to be conſidered as one conveyance; 
but as Sir John Alley was a neceſſary party to the fecond 
declaration of uſes, by which the eſtate was limited to 
Lord Tankerville, his TO: certainly claimed under 


bim, within the meaning of this covenant, NR 


F Db CRT. 


6) fl. gg. ee Gro. Ek. 129. 1 Low. 314. 
(b) N. 5 ls, RES a Bridgman 

(e. 1 Leon, $8. © [= 4 11 C0. 43 4 

(d) 2 Burr. 504. 921 (i) Sir N. Jams, 138, 


(*) 2 Co. 56. l. 1 M3. 5m 
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EST ow limitations wee rea by one of hi att 
22 Ur ERS Judgment for the piu [1]. 
ag 
9 * 3 meant to have cited ' Butler v. n 
Palmer 339+. be. hub 1 
ab New 1 | again suikLev. 


Ball is to be | os ' Monday chi 16th/of Noone; "Boiver had: obtiined 
a rule — ſnew cauſe, why an exoneretur ſhould not 


— be entered on the bail-piece'z the defendant having do- 
peerage. come a peer, (by ſueceſſion to his brother the late Earl 
Ferreru. The ground' of the motion was, that it was 
no longer in e r e to ſurrenderth e 
principal 
Balduin, for the plaintiff, now declared, that he cocks 
not ſhew any cauſe: againſt the rule. Upon which f it was 
made abſolute. 
This was ſaid to be the firſt inſtance of the kind that had 
come mem ts court. 
Gate: 1 The ns _ 15 INNABITAN'TS of 
| E "EF 
*[46], e E 000 n 
The remoral WO jullices removed a ; married woman, _and her 
of a feme co- 1 child, from Ewell to Leigh, in the abſence of her 
rc in i huſband. On an appeal, this order was quaſhed. The 
ce of the 
huſband's buſband afterwards returning to Ewell, he, together with 
ſettlement. the wife and child, were removed, under a new order 


to Leigh ; which laſt order ' the ſeſſions confirmed; but, 
upon a, certiorari, and a rule to ſhew cauſe why it "ſhould 
| not be quaſhed, the Solicitor General now gave it up, 28 
By not to be ſupported fince a late determination of the {ame 
 - queſtion, in the caſe of Rex v. Hinck/worth (I] [13]- 


I) H. 18 Gee. 3 

0 3] That Ul, was as follows ;— 
Two Juſtces removed Sarah, callin 
her, in the order, the wife of 7 5 
* Griffin, and five of ber children, 
Cheſbunt to Hinckſaworth, in the huſ- 
band's abſence, and without having 
examined him. This order was not 
GI from. The huſband ſoon 

r went to his wife and children 
at Hinck/worth, from whence they were 


all ſent back under a new. order to 


wife then went back with her children, 
| ROM” ta 


Che/hunt. The pariſh of Cheſhunt ap- 
pealed againſt this order, and produ- 
cing the former one, inſiſted that it 
was concluſive as to the huſband, as 

well as the wife and children. The 
ſeſſions, however, after hearing eri 
dence as to Griffin's ſettlement, confirm- 
ed the new order as to him, and quaſh- 
ed it as to the wife and children. The 
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7 £ ” C 2 r F wide i 7 8 * 1 + * Se tb s . 1 7 .. 8 N 
* 1 A «4 te} %% n 8 
THORNTON -againſ DALLAS. + ,qh ores 


„ for money had and received. Plear Though a" 

1. The general jiſſue.— 2. A bankruptcy on the 1oth. — hoy ren 

of February 1774.— The replication to the ſecond plea ad- 1.1 © 0 

mits the bankruptcy, and that the plaintiff's cauſe of fent, a ſecond 

action acerued before; but the plaintiff further ſays, ONE 

chat, after the "24th of June 1732 Cm), and e after the eg ner Pr” 1-2 528 

making of the ſtatute of 5 Geo. 2. c. 30. and before the effefts, unleſs 

iſſuing of the commiſſion of bankruptcy-in the plea men- fitezn — 

tioned, to wit, on the õth of November 1754, the defend- — 2 

ant was diſcharged as a bankrupt, and that, on the ad of the ſecond 

June 1764, be was again diſcharged as a bankrupt, un- commiſſion. 

der that act of parliament 3 ©: and that the eſtate of him [47 ] 

the ſaid defendant, againſt whom the ſaid commiſſion was 

awarded, under which he was declared and became a 

bankrupt, as in the ſaid plea is mentioned, hath not 

produced, nor will produce, clear after all charges, ſuffi- 

cient to pay every creditor under the ſaid commiſſian, fifteen 

ſhillings in the pound for their reſpective debts; to wit, 

at Londen aforeſaid, in the pariſh and ward aforeſaid z and 

this the plaintiff is ready to verify. Wherefore he prays 

judgment, and his damages by him ſuſtained, by reaſon . 

of the non-performance of the ſeveral promiſes and under= - 

takings in the ſaid declaration mentioned, to be adjudged 

to him, according to the form of the ſtatute in ſuch caſe 

made and provided, &c,”—Reoinder.—« That the com- 

miſſion of bankruptcy, under and by virtue of which the 

laid defendant is, in and by the ſaid pleaded in 8 
| | | Ply, 


to her huſband at Cheſbunt, Aſter 
which, a third order was made, re- 
moving the children again to Che/bunt. 
This was likewiſe appealed againſt, 


children Who were under ſeven years 
of age, as to whom it was quaſhed. 
The caſe had come on in this court 
the tetm before, but the firſt order not 
having been ſtated, on which the whole 
queſtion turned, it was poſtponed till 
the order ſhould be brought before the 
court. Beercroft and Stanley now ar- 
gued ia ſupport of the laſt order. 
egg Thornton on the other 
. Mangfield—The pau 


3228 2 88 


and conſirmed as to all, but two of the 


thing in this caſe. It is admitted, 
that if they had put into the firſt or- 
der, that it was the huſband's ſettle- 
ment, that would have been conclu- 
five, and the omiſſion makes no dif- 


ference. The general caſe is, that the 


huſband's ſettlement is the ſettlement 
of the wife [+ 19]. There are ſome 
ſpecial exceptions z as where the huſ- 
band is beyond ſea. , But the preſump- 
tion is in favour of the general rule; 
and if this had been the caſe of an ex- 
ception, it ought to have been ſtated. 
— The rule was made abſolute to 
quaſh all-the orders but the firſt. 


(m) 5 Geo; 2. c. 30. 5 9. 


* 


[+ 19] Rex v. the inhabitants of Ealing, A. 35 Geo. 3; 


2 = 
4 a. 
47 EE 
| 
1778. 


7 f 
— Hen thereof, to wit, on the 26th of pril, in the ſeven. 
Tnoamron teenth year of the reign of our Lord the now King, at 


againft 


DauLas. 


[48] 


- certain writ of our ſaid Lord the King of ſuper/edeas, the 
date whereof is the ſaid day and year laſt-mentioned, 
then and there duly iſſued out of the court of our aid 


_ creditors ho proved debts under that commiſſion ; the 
| ſecond, in like manner; and, that the ſame commiſſions 


out of the ſaid original writ.—Demurrer, and joinder in 
- demurrer. | F228 


to be paid, in order to protect future effects. The de. 


" CASES 10 MYCHAELMAT TERM | 
ſuppoſed to have been firſt diſcharged after the 


London aforeſaid, in the pariſh and ward aforeſaid, by a 


Lord the King of his high court of Chancery, the ſame 
court then and ftill being at Vſtminſter, in the county of 
Midaleſar, under the great ſeal of Great Britain, was, in 
due manner, diſcharged, and ſuperſeded.“ The like ſu 

as to the ſecond commiſſion.—Sur-rejoinder— Th 
the original writ in this action was ſued out, on the 1ſt of 
November 1776 and that the e commiſſion in the re- 
plication mentioned, was ſuperſeded,” on the petition of 
the ſaid defendant, by and with the conſent of all the 


were, and each of 'them was, ſuperſeded, after the ſuing 


Cowper, for the defendant, —The queſtion is, whether, 
under the ſtatute of 5 Geo. 2. c. 30. F 9. Dallas is dil- 
charged by the commiſſion of bankruptcy which he has 
pleaded 3 or whether his future effe&s remain liable 
There are two grounds made, why the writs of ſuper/edea: 
ſhould not operate in his favour;— 1. That they were 
after the original writ ;—2. Becauſe they were obtained 
on the petition of the bankrupt, and by the conſent of 
the creditors. As to the ir, the commiſſions being now. 
ſuperſeded, though the bankrupt did not pay fifteen ſhil- 
lings, they are as if they never had exiſted ; and, as to 
the /econd, I do not underſtand what difference it makes. 
The Chancellor has in fact ſuperſeded them; and it does 
not appear what his ground was, If they are become 2 
nullities, the allegation that fifteen ſhillings in the pound 
were not paid, is perfectly nugatory, The defendant can- 
not have the benefit of the former commiffions. He 
ſhould not, therefore, be prejudiced by them. He cer- | 
tainly could not plead his certificates under them, | H 
may be ſaid the  ſuper/edear may be obtained by colo. | 
fion.” But colluſion is not to be preſumed ; it ſhould 
have been pleaded. The probability is, that the bankrupt 
conformed in every thing that was neceflary, the creditors 
being fatisfied. I can find no caſe on the ſulyedt ; from Eo: 
whence I infer that no ſuch claim has ever been attempt: u 
ed, where the former commiſſions were ſuperſeded. WW, 

Davenport for the plaintiff, —It is under the haſt 
ruptcy that the act requires fiſteen ſhillings in the pound 
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ndant pleads his laſt bankroptcy. The replication is, | 1778. Wy 
hat he became a bankrupt in 1754, and again in 1764.0. 
rom the rejoinder it appears, that he reſted under the Tnoakron 
dankruptcies of 1754 and 1964, till 1497. That he finds againſt - 
jimſelf preſſed upon, becauſe the ſtatute ſays, unleſs go D&LLA$ 
ay fifteen ſhillings in the pound, your future effects ſhall | 
he liable. Upon this, at the diſtance of above- twenty 
rears from the firſt of the two commiſſions, he gets the con- 
nt of his creditors under thoſe commiſſions, and (who have 
zo intereſt to oppoſe it,) to their being ſuperſeded, He 
dmits that he was diſcharged under the two former com- 

ions. That is ſufficient for my purpofe ; for the words 
ff the ſtatute are expreſs, that when a bankrupt has been 
J;/charged under a former commiſſion, his effects ſhall re- 
main liable, unleſs he pay fifteen ſhillings under the ſub- 
equent commiſſion, He admits that he cannot now pay 
teen ſhillings. The former commiſſions are not as if 
hey had never exiſted, Not only ſales of goods, but 

ven a bargain and ſale of lands, would ſtand gooc. 

Lord Man$FIELD,— There is nothing in this cafe. The 


- 


rin only queſtion is, Whether a ſuperſedeas can make a thing 
ot to have been done, which, in fact, has been done [ 49 ] 
pol The defendant was diſcharged under the former commiſ- 


ions, which is all that need be enquired about. But 
efides, the att ſays, that if a bankrupt has compounded 


le Ss | debts, he muſt pay fifteen ſhillings undet a ſubſequent. 
deg! ommiſſion of bankruptcy, in order to protect his future 
were ffects. Here, the creditors had compounded, if the former 
_ ankruptcies were to be conſidered as never having exiſted, - 
1 or they accepted of the dividend in lieu of their whole 
edt, . f | 
o 'WilLes, and ASHHURST, Fuſticer, of the ſame opi- 
wh. | | : 
aakes. Bl Butter, Jig The bankrupt laws were made for 
| doe pe benefit of the creditors, not of the bankrupt. £4 
me ar | | Judgment for the plaintiff, 
- | 6 . | ? 
El Wairs againf SnALy and Others, —S 
e. IIR defendants had entered into 2 bond, in the penal Where there ie | 
ſhould ſum of 600/. conditioned, inter alia, for the payment 39914 for pay- 
ro . bearh rent of 15701. by another. perſon, "The, rent the bond is * 
it * ag in arrear, the bond was put in fuit, and judgment only a ſecurity 
en Kalt obtained againft, the defendant, Afterwards, „. the pe, 
; other action was brought on the ſame bond, and a ſe- 


nd judgment entered up. Then, a third action was 
umenced, .in bar of which the defendants pleaded the 
Fit judgment, and then obtained a rule to ſhow cauſe. 
«Ä oe i why 


—— 


Wars 
S4 T. 


delivered as being the ſame, and in the ſame action, 


be bound for the rent during the whole term, fo 28 to 


[ 5e ] 


againſt the leflee, but extremely hard on ſureties, who only 


_ defendants liable for more than the whole penalty ? | 
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why the ſecond ſhonld not be ſet afide, with cofts ; and 
why, upon payment of the penalty and coſts of the fir 
action, the plaintiff ſhould not acknowledge ſatisfaction, 
on record. They flated, in the affidavit on which the 
rule was granted, that they had not pleaded the firi 
judgment in bar to the ſecond action by a miſtake they 
had fallen into, in conſidering the ſecond declaration when 


with the firſt, and only delivered to cure a miſtake in the 
indarſement on the other. The queſtions were; 1. Whe- 
ther the bond, in this caſe, was a ſtanding ſecurity for al 
the payments of rent during the term (which was for | 
twenty-one years), or only to the amount of the penal er 
fum ? 2. Whether, upon the equity of the caſe, and the n 
affidavit on the part of the plaintiff; it did not appear, that Wl 
it was the intention of the parties, that the ſureties ſhould 


entitle the plaintiff to retain the advantage he had got by 
the miſtake of the defendant? ' | 
The Solicitor: General ſhewed cauſe, Dunning and Bower, 2 
in ſapport of the rule, | | 
BuLtsR, Fuftice, at firſt, was ſtrongly of opinion on 7 
the firſt point, (which had not been made at the bar) “ 
that, by the ſtatute of 8 & g V. 3. c. 11. an obligee of cat] 
ſuch a bond as this, might, from time to time, aſſign 
breaches, and recover his damages, and have execution for 
them, though they amounted to more than the penalty in 


the bond, and that the judgment would Rill remain 231 


ſecurity for all ſubſequent breaches. 7 
ASHAURST, Juſtice, —Thbat would be very equitable u fi * 


mean to bind themſelves to the extent of the penalty. 
Lord MansrieLD,—1. As the bond is conceived, are the 


think not, upon the true conſtruction of the ſtatute. f 4 t 
William, the meaning of which only was, that a plaintif = 3 
ſhould not, upon every breach, be obliged to go into: 5 
court of equity to have iſſues directed of quantum damniþ- 


 eatur. 2. Is: there any thing collateral that ſhould make f © 
: the ſureties liable for more ? I fee nothing in the fact of BM, © 


only affects the coſts of that action, and not the merits. 


the tranſaQtion, which ought to have that effect. The fy 
in not. pleading the - firſt judgment to the ſecond action, 


„ BULLER,: Tuftice, now declared himſelf to- be of the _ 
| Tame opinion concerning the conſtruction of the fo, 
tute [f 20]. | PT OY e 


[+ 20] 8. 


C. B. E. 18 Geo. 3. 2 Nu. 1190. 


P. Brain v, Ferret, [2] But, vide Lord Lonſdale v. Church 
R. E. 28 Geo. 3. 2 Term Rep. 38h. 
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EE — 1778. 
& mſtances appearing which 1atisfied- the court, that the! 
n, for was miſled. by the ſureties, with reſpe&. to the ſarall- wire; 

he eſs of the penalty. e wild ris bac ane trdt © ail 


. - „ 4 
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U. N 5 : £1 : e 
oy Dor, Leflee of StupsoN, agarnff BUTCHER, *. 2 
_ ERVAISE Newton, being ſciſed in fee of the lands A leaſe void 
all in queſtion, deyiſed them to Sir Michael Newton, for on re- 
for te, remainder to truſtees to preſerve congingent eee _ jp 
* ers, remainder to the firſt and other ſons of Sir Michael be ſet up by 


uin in tail- male, remainder to the leflor of the plain- bis _—_ 
cr for life, remainder to his firſt and other ſons in tall» and füffering 
ale, wich divers remainders over. derveile Newton died the tenant to 
1728: Sir Michael Newton being ſeiſed of the lands in wake . 
ueſtion by views of the deviſe aforeſaid, by indenture of ec hie n. 
aſe dated the 2d of September 1731, in conſidetation * of tereſt veſts in 
92/, demiſed them to the defendant, for tlie term of 9g * | 
ears, if the defendant, John Sbirburne, and William Laſe (51) 
ry, or either of them, ſhould ſo long live. Sir. Michael 


bauen died in 1 43. pithout iſſue male; and, on his 
ee of end, the leſſor of the plaintiff entered on ms, premiſes, 
* d was ſeiſed thereof for his life. Jahn Shirburne died in 
n for 67. And afterwards the leſſor of the plaintiff, by in- 
iy in enture of leaſe dated the Zzoth of June 1767, for the con- 


deration of 300. demiſed the lands in queſtion to the de- 
ndant, from and after the deaths of the defendant, and 
Villiam Laſbury, far the term of 09 years, if Fobn 755 | 
ooh ould ſo long live. Some time afterwards, Hilliam L. 
, ry died, and, thereupon, the leflor of the plaintiff, by 
en denture of leaſe dated the 29th of November 1769, in 
ſideration of the ſum of 30. demiſed the. lands in queſ- 


b : bn to the defendant, for another term of gg years, from 
N 1 after the deaths of the defendant and Jahn Griſin, if 
into: m Meigbt ſhould fo long live. The defendant paid 
a 5 5 rent to Sir Michael Nerutan during his life, and aſter 
15 make death to the leflor of the plaintiff until ſeveral years 


N the granting of the laſt· mentioned leaſe, and alſo paid 
he heriot to the leſſor of the plaintiff, on the death of Fobn 
"Lion ireburne, and another heriot on the death of Milliam Laſs 

| ry. The leſſor of the plaintiff from time to time ſuin- 
oned the. defendant, as his tenant to do fuit and tervice | 
fi his manor court. The defendant, after the death of Sir 
he licha Newton, laid out eonſiderable ſums of money, in 

| proving the lands. The leffor of the plaintiff never queſ- 
med the validity of the leaſe gramed by Sir Michael Neu- 
and the defendant had no notice of the defect of title 
dir Michael Netuton to grant the leaſe, not being ap- 

8 E 2 prized 


„ * 
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1558. prized of any fuch defect, till about four years before 
. bringing the preſent ejectment, when, an objeciion being 
Da made by the remainder-man to the power of Sir Micha 
apainſ® Newton, and of the leſſor of the plaintiff, of grantmg leaſe 
Bur cuts. for a longer time than their own lives reſpeCtively, the 
\ leflor of the plaintiff offered the defendant to Pay him back 
the conſideration- money of the reſpeclive leafes granted hy 
bim, provided the defendant would account with him foe 
the rents and profits received by the defendant from the 
time of the death of Sir Michae! Newton, deduQting\wha 
he had laid ont on improvements; but the defendant re. 
fuſing to aceede to this propoſal, the leſſor of the plaintif 
gave him proper notice t6 quit the premifes before bringing 
| the ejeftment. Reverſionary leafes of rhe fame nature z 
| thoſe above ſlated, are uſuatly made in the # gern countie 
I 52 ] of England, to commence not only from the deaths d 
the perſons named in the leaſe in poffeflion, but a. 
from the end, or other fooner determination, of the leit 

in poſſeſſion, | 5 | 
On a ſpecial caſe from the Veſtern circuit, ſtating the 
facts as above ſet forth, the queſtion was, Whetker the 
original leaſe to the defendant was affirmed by any of the 
acts of the leſſor of the plaintiff, after the death of the te 

nant for life?, „55 i 

On Tueſday, the 24th of November, this queſtion cant 
on to be argued, by Gould for the plaintiff, and Heath, 


Serjeant, for the defendant. | 
For the plaintiff it was contended, that, the Irafe having 
become abfolutely void on the death of Sir Afichae! Newten 
none of the act done by the leffor of the plaintiff. coul 
. re-eſtablifh it. That this could not have been done, ere 
dy the moſt formal deed of confirmation, which eould only 
operate on a voidable leaſe, not on one abſolutely void 
For this, a late'caſe of Goodright v. Humphrys, in the A. 
chequer, n relied on, as directly in point [14]. Although 
| ens 10. 9 | | 7 the 


IIA] Gondright, Leſſee of Wynne, v. leaving Jane, her eldeſt daughter, u 
Hampbryt, came on, in the court of Ex- nant in tail; who ſuffered a recore 
ehequer, in the form of a fpecial caſe, and afterwards married the leſſor d 
Which ſtated; That Jane, Lady Bulke- the plaintif.—That Edward Wie 
, having been tenant for fe, with received the rent veterved during ln 
remainders over in tail to her firſt and liſe.— That, after his death, his # 
vther ſons and daughters, ſucceſſively, dow, ip like manner, received * 
and with power to her to leaſe for 21 rent, and granted receipts. —T hat . 
years in poſſgſhon, and not in rever- daughter alſo received the rent till le 
hon, intermarried with Edward il. marriage, and her huſband for ſos 
Ams, whe, without her concurrence, time after the marriage, and that! 
demiſed to the defendant, to hold from counteryart of the leaſe was found # 
_ the Feaſt of the Annunciation then next his poſſeſſion. —The court were of o 
to come, for 99 years, determinable nion, that the Teaſe was void, and n 
on three Iives.—That the leſſor died, judgment for the plaintiff, 
and afterwards Lady Balkeley died, 


© tx& 


% 
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the receipts of rent, in the preſent caſe, have been for a 


no difference. The reverſionary leafes cannot affect the 
title of the leſſor of the plaiatiff to recover, becauſe the 
event on which the firſt of them is to commence, has not 
happened, for it is to take effect, not on the determina- 
tion of the former, but after the death of the defendant; 
Reflor of Cheddingtan's . Caſe (q), 2 Fitzb. Abr. 161. 6. 
I In » 08. LI 3 Mi Tate 
25 4 defendant, it was faid, that the diſtinction in 
the books between void and voidable was founded on miſe 
taken reaſoning. Upon fimilar reaſoning, it was formerly 
held, that a leaſe made to commence from the day of the date 
muſt be a reverſionary leaſe, and therefore void under a 
power to grant only leaſes in poſſeſſion ; but, in a late de- 
cifion of this court, good ſenſe prevailed over authority, 
and it was determined, that ſuch a leaſe might be cont» 
dered as not excluding the day of the date, if ſuch appeared 
to have been the intention of the parties [15], In like 


mainders by implieation between more than two, has been 
exploded, as contrary to ſound reaſoning [16]. * The court 


es, 


longer time Can in the other, that circumſtance can make 


aways inclines to ſupport, rather than deſtroy, grants and 


manner, the old notion, that there could not be croſs re- 


came 7 OR PATON . Eee | 

Teath, % M. 40 & 41 Ele. BR. 1 Co. den, v. Barvilk, F. 13 Geo. 3. Wright 
5. 8 oi. Lord Cadogan, Halford, and: others, 

n 15] Pugh v. The Duke of Leeds and (being a cafe out of Chancery} E. 


cod Chancery, tried at Shrewſbury,' and a bie, Leſſee of Bertie, (which was a 
eve caſe reſerved, which ſtated a power to -writ of error from B. R. in Ireland) E. 
d onlj grant leafes in poſſeſſion only, and not 18 Geo. 3. [F 24], and Phiphard v. 
void in reverfion. The leaſe in queſtion Mansfield, E. 18 Geo. 3. [T 25], were 
e B. was to commence * from the day of all caſes jo this court, on croſs remain- 
houp ** the date thereof” — Lord Manyfield, ders, by implication, between more 


cuſſed minutely all the eaſes on the ſab- eſtabliſhed by the 


and that the leaſe was good; and Aſ- ' neceſſary implication, 


curred [+ 22]. 


| "125% rd 
1161 The caſey of Doe, Leſſee of Bur- F 


Lt 23] Since reported, Comp. 31. 


20 Gro. 3, 1 Term Rep. 277, 


L 3 


ton, Willen, and Aſbhurfl, Juſlicer, con- raiſed between more than two, as well 


another, M. 18 Geo. 3. an iſſue out of + ond, [+ 23], Perry and another v. 


in a long argument, in which he diſ- than two; and the 1 | leg wp 
8 nute „js, that, be- 
jedt, delivered his opinion, that the tween two, the preſumption is in fa- 
words © from the day of the date” vour of, between more than two, a» 
might be conſtrued to include that day, gainft croſs remainders j but that, by 


they may be 


[+ 22] Since reported, Cowp. + 24] Since reported, Cowp. 777. 
714 [ + 25 Since reported, 


Coup. 797. 


[CF] For an inſtance where * from was held to be excluſive, vide Rex v. 
. B K. H. 30 Geo. 3. 3 Term Rep. 513. The four days allowed in 
R. « Feeding in abatement, are both incluſive. Jennings v. Webb, B. R. T. 


[ 54 ] 


[+ 21] Co-Zinl-2og.b. 
[17] In the caſe of Goodright, Lefſer 
of Carter, v. Strathan, which was de- 
termined in this court, in M. 15 Gep. 3. 
t was not cited on the preſent ocea- 
a mortgage, in the form of a 
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leaſes, The leflor of the plaintiff, in this caſe, will not be 
ſuffered to ſay he was ignorant of the defect 2 Bir Micha! 
Mutans power to grant leaſes, becauſe, as he took unde 
the will, as well as Sir Mishael, he muft be preſumed n 
have known the limitations contained in it. Fave 
- Lord'MansFIiELD, on the argument, ſcemed inclined ti 
ſupport the leaſe. He faid, there could be no confirmation 
of. a thing abſolutely void [( 21], but that the acts of the 
leflor of the plaintiff might operate as a new grant | 171 
However he deſired it might ſtand over; and now, yult 
before the riſing of the court, bis lordſhip delivered the op}. 
nion of the court, very ſhortly, in favour of the leſſor of 
the plaintiff, He ſaid, there did not appear to have bee 
any intention, either to confirm the old leaſe; or to grant 
anew one. Both the leſſor of the plaintiff and the deferid. 
ant had proceeded under a miſtake, and had fuppoſed the 
original leaſe to be good. 555 or. In 
Tyne pofteq to be delivered to the plaintiff (+ 25), il 


within the reaſon for which leaſes byt 
feme covert are held to be only void 
able, was abſolutely void, on the death 
of the huſband ; but that the ads don 
by the widow, the deed being in pol 
ſeſſion of the mortgagee, were tanta. 


leaſe, was granted, of a feme covert's mount to 4 re- delivery, which, with- 4 f 

eſtate, by the huſband and wife. After out a re- execution, is equivalent to :o 

the huſband's death, the deed being in pew grant, The authorities on which The 

the hands of the mortgagee, the widow he ſaid the court relied were, Perkin, . bad 

had directed the tenants in poſſeſhon to „e. 154, and the yearchooks | there B 

attorn to the mortgagee, had ſettled cited. Co. Lite. 36. a, 2 Roll. Air, is nc 

with him for the balance of che rents, 26,—The queſtion came before the Bi agait 

&yliog him mortgagee, and had not court, on a motion for anewtrial [#27]. Will com; 

S bis po con for a conſigder- [+ 26] Fenkins, Leſſee of Tate, . os 

le puwher of years. Lord Mansfield Church, B. R. M. 17 Geo. 3. Cond Bill | 

laid, in delivering the judgment of the 482. S. B. But 355 whether the de 11 2 

court, that they were all of opinion, fendant, in the preſent cafe, might not p AN 

that the conyeyance, in this caſe, have been relieved in equity 10 en 

though in the form of a leaſe, was, in Stiles v. Cocuper. Canc. 8 Mor NY FAS 

l | Jubſtange, a marigage, and, not being 3 Al. 692. | 3 
1 * . SLES yet 0 ? 

* [4 27] Since reported, Cop. 201. 1. 
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ARGUED and DETERMINED 
e it ht 
Court of KING's BENCH, + 
* 5 IN n 
50 Hilary Term, 
„Mn che Nineteenth Year of the Reign of Gon- HI - 
by _ 7 e e 1770. 
| 9 . * z 1 | , | | 
ror MiL rox p againſt MAvor. | | Tueſday, 2m 
9? WY ue to ſhew cauſe why the defendant ſhould not It r bee 
pol. () be diſcharged. The ground was, that by the affl- exchange is 
a dit on which he was held to ball, it was ſworti rot accepicd, 
with. that he was mdebted to the plaintiff as indorſee of a bill lie upon it 
10 1 « of exchange,” but that the bill in fact was not yet due. againſt the 
aich The defendant was the drawer of the bill, and the drawee er, be- 


fore the time 


hu, bad refuſed to accept it. N ben it is 
there BuLLER, Faftice,—lt is ſettled, that, if a bill of exchange made pay. 
* js not accepted, an action on the bill will lie immediately bie. 

e 


againſt the drawer, although the time of payment is not 
come. This I remember to have been determined in the 
year 1765, in a cauſe in which Sir Flurber Norton Was 
counſel for the defendant (a). The reaſon is this, as Lord 
MANSFIELD faid in that caſe, that what the drawer had uns 
dertaken has not been performed, the drawee not havin 


1 4 in given him the credit which was the ground of the con |. 
| There have been a great many actions of the ſane fort, 
lnce that time. 2 88. N 
1 and Asnhunsr, Fuftices, of the ſame opi- 
nion [+ 28]. Gi: | 4 
Lord -; IELD abſent. _- We | , 
\ it 4 . The rule diſcharged, i 


contracted before'the bankr „and 
at the very inſtant when the bills were 
drawn; 2 Str, 949; and, more fully 
and accurately, from a note ſupplied 
by Wilmot, C Fuflce, in 3 Wil x7. 


1 


- rolled with a verdict was found for the plaintiff, upon. which a rule 


the certiſi- 


are not within 


2 


e * 


8 5 KINNERSLEY againſt OxPr and Others, 


e the laſt aſſizes, at Stafford, before SKYNNER, Chie Baron, 


the auditor, as obtained to ſhew cauſe why there ſhould not be a new 
. trial. The plaintiff had declared upon a ſeveral fiſhery, but 
— 3 was not owner of the ſoil, and the defendants having 
margin is leaded the general iſſue, and alſo ſeveral juſtifications, .az 
ſoftcient cvi- ſervants to William Cotton, the firſt plea in which (tn 
enrollment— was mentioned had called him the ſaid William Cotton, al. 
Under-leaſes though his name had not before appeared on the record, 
proviſoes con- At the trial, the plaintiff's counſel were unwilling to riſk 
cerning afſigne the caſe on the point, which ſeems till not quite ſettled, 
ments, whether a perſon who has an excluſive right of fiſhery, but 
. without the ſoil, can declare on a ſeveral fiſhery. The de- Bes 
fendants, on the other hand, could not have availed them. 

ſelves of their ſpecial pleas, on account of the miſtake jult WW z/., 

mentioned, It was, therefore, agreed that the cauſe ſhould 


be tried, 'as if there had been a count on a free fiſhery, and __ 
as if the pleas had been amended ; and that, next term, the I men 


. pleadings ſhould be ſo amended by conſent. The plaintiff A 
deriyed his title, under a leaſe dated in 1753, from the Ncaſe 
Duchy of Lancaſler, in which there was a proviſo,. that the afligh 
leaſe, and all aſſignments thereof ſhould be enrolled within cient 
three months from the date, with the auditor of the Duchy, Nas! 
or otherwiſe ſhould become void. The original leſſee made Wcom; 
a a leaſe, in 1779, to the plaintiff, for a term ſomewhat leſ tage 
than what remained unexpired of the original term. To bas b 
prove the enrollment of the leaſe of 1753, a memoran- 
dum, or certificate, on the margin of the leaſe, was read, 
ſigned © Peregine Fury, Auditor, No evidence of the 
_ enrollment of the ſecond leaſe of 17) was offered. The 
24 had paid the rent to the Duchy, up to the time of 
the trial. | | . . — . FEY. 
_ Counſel for the plaintiff, Adair, Serjeant, Howorth, and 
Comer, (and, at the trial, Kenyon. )—For the defendants, 
Bearereft, Dunning, and Bower. 18 | 
The application for a' new trial was made on four 
grounds, vis. 1. Becauſe the verdict was againſt the 
weight of evidence produced at the trial. 2. Becauſe the 
defendants had been ſurprized by evidence, which they vo- 
offered affidavits to contradict, 3. Becaufe. there was vd 
legal evidence of the enrollment of the firſt leaſe, for 
that an office-copy of the enrollment ought to have beet 
produced. 4, Becauſe the ſecond leaſe was ap aflignment 
and not having been enrolled was void, . AS 
| W ag0-4 Lord WY ci 


* 
% 
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Lord Maxsrrezp abfent. 13579 
- The court immediately diſpoſed of the two firſt grounds. 


faid it did not appear from the report; that the ver- Kunzas- 

* pits againſt the n of . was LEY againſt 
ſtated by the judge, and the evidence nom offered to be laid Or E. 
before the court by affidavit, might have been produced at | 
the trial. On the third and fourth points, the three judges 
preſent delivered their opinions to the following effect. 

WI1LLES, Juſtice, The memorandum on the margin is 
the certificate of the proper officer, not of a private perſon, 
2s has been contended at the bar. I cannot diſtinguiſh be- 
tween this caſe, and that of a bargain and ſale, where the 
indorſement on the back of. the deed by the proper officer 
is always received as evidence of the enrollment. This caſe 
too is fortified by the circumſtance of long poſſeſſion under 
the leaſe.” At any rate, third perſons cannot avail them- 
ſeves of a forfeiture of this ſort; but 1 think the en- 

rollment is ſufficiently proved if it were againſt the grantor, 

de- Befides, the leaſe is admitted, for it is ſtated in the plead- 
ings and not traverſed 1], The caſe of Cruſoe, Leſſee 9 
Blencoe, v. Bugby (b), which has been cited at the bar, is 
concluſive to prove that the ſecond leaſe, being for a ſhorter - 


time than what remained of the firſt term, is not an aſſign, 
the ment, but an under-leafe, | n 
intiff ASHHURST, Juſfise.—I am of the ſame opinion. The 
the eaſe in the Common Pleas- is deciſive of the point as to the 


aſſignment [. And I think the memorandum is ſuffi- 
cient evidence of the enrollment, For what other purpoſe 


achy, eas it made? But, on the other ground, I do not think it 
made ompetent to a third perſon, a wrong-doer, to take advan- 

u les tage of a defect which the grantor has waved ; for the rent 
Je aas been received up to this time [+ 29}, x WOE 

gw FEES . BuLLER,. 

read, 


for a term which fell a day ſhort of the 


[i] Infra 58. Note [1] ö 

0 7. C. © nn Geo. 3. 3 Wall. 234- 
nce reported in 2 Blackft. 766, | 
[OY] In that caſe the words were, 
hat the leſſee, his executors or ad- 
niſtrators, ſhall not, at any time or 
ies during this demiſe, gn, tram fe 
er, or ſet over, or otherwiſe do or put 
way this preſent indenture of demiſe, 
r the premiſes hereby, demiſed, or 
dy part thereof,” But where the words 
{ a proviſo were, that the leaſe ſhould 
come void, in caſe the leſſee, his ex- 
cutors or adminiſtrators - ſhall, at and 


er, the ſaid hereby-demiſed meſſuage 
dvelling-houſe, or any part thereof, 
&niſe by the leſſee's adminiſtratrix, 


is B. R. E. 28 Geo. 3. 3 Term, 


* {eryed, where the eſtate or leaſe is, 


ring the ſaid term, ſet, let, or affign 


expiration of the original . leaſe, was 
held to be within the meaning of the 
proviſo. Roe, Lefee of Greg ſon, v. Har- 


425. pes 

+ 29] It ſhould ſeem that the ac- 
ceptance of the rent by the grantor, 
would not have been a waver of the 
forfeiture in this caſe, as between him 
and the grantee. , It is to be ob- 


* p/o fqflo, void, by the condition or 
« limitation, no acceptance of rent 
« afterwards. can make it to have a 
* continuance ; otherwiſe it is of in 
« eſtate or leaſe voidable by entry 3%» "| 


Co. Liul. 215. 6. & cites Browning v. \ 5h 
v . | Beftong * # , 
% 1 : * 
1 2 * 


3 
1778. 
——ů— 


Kinxas- ä 
Lx againſt 


Orr, in end dale. 
tt MN ride 


5581 


migſter, on Wedneſday 


o . =o 3 


FORE.” - 
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 BuLLER, Fuftice, I think the leaſe, with the certificate 
under the hand of its own. officer, would bind the crown 
itſelf. The provi/e i844 That it ſhall be enrolled with the 
ic auditor,” I cannot diſtinguiſh this caſe from that of a bar. 
The act of parliament (4) in that cafe, dog 
the indorſement by the officer ſhalt be t 
dence of the enrollment, and yet it is conſtantly admitted, 
Beſides the leaſe ay ys the 83 and, ec 
fore, (although there is a preteſtando againſt it by the de- 
fendants,) it is admitted as to this cauſe [I]. On the 


12 86 


other 225 the caſe in the Common Pleas is a 6ircd 
authority (c). e : $5 . 
„ 44. Therule diſcharged, 
Beflon, B. R. 2 & 3 Ph. & M. (bd) 2) H. B. 4 16. * 
Plowd. 131, where it was ſo laid down, (1) Qs. As there was a plea of not p 
in argument, by Ramſey, ibid. 136. But it guilty, which put the plaintiff on pror- i 
wasſforeſolved in Pennant's Caſe, B. R. T. ing all his title. Li 
38. El. 3Co, 64. B. & in Finch v. Throg- (e) Vide Holford v. Hatch, F. 1 afc 
worten, Scacc. 33 Bljg. Cre. El, 220. Gwo..3. Infra, 174, _ fy 
* 188 * ä ui 
4 > 95 | * | of 
a 8 25 71 | 3 : 1 c anc 
" 2 CHANDLER 187 75 Rozer Ts and Another, Wl ©: 
1. : | | this 
| B I of WHITE.. « | 
A 28 2 mts | « | 
To a plea to A fire facias.on a recognizance of bail. The defendants F 
3 plead,” that the principal, before the iſſuing of the ſaid Wi bee 
that the prin- Writ of ſcire facjas, and before the return of any capras al BY 47: 
cipal died be- /atrsfaciendum, to wit, on the firſt day of May 1778, 1 v. 9 
_ —_ W:ftminſter aforeſaid, died. Replication. That the ſeveril 8 and 
ea. fa. a re- Promiſes and undertakings mentioned in the ſaid declara- WW ve 
lication ſtat- tion whereon the judgment aforeſaid was recovered, were, com 
las e f. ang in the faid declaration, alledged to be made in Middle, Wi ame 
that the prin- and that, after the recovery of the ſaid judgment in the BW 17 ( 
4 alive ſaicl writ of ſcire facias mentioned, againſt the ſaid clud 
of that cx 6 White, and before the ſuing forth the ſaid writ of ſcire Jacies, Wi men 
ought to con- to wit, on the 6th day of May, in the eighteenth year of Wſcrro, 
elude to the the reign of our Lord the now King, the plaintiff ſued and poſe: 
ONE” e out of the court of our Lord the now King eri 
ore the King himſelf, the ſaid court then and {till being 
held at Weſtminſter in the county of Middleſex, à certain oppo 
vrit of our faid Lord the now King, of capiar ad ſatis he 
ciendum, of and upon the ſaid judgment, directed to the Bend 
then ſheriff of AMiddlſex, by which ſaid writ, our fi iff 
Lord the King commanded the ſaid then ſheriff of Miu: he fr 
ſex, that he fhould take the ſaid Fohn, if he ſhould de ucer 
found in his bailiwick, and him ſafely keep, ſo that ben 


might have his body before our faid Lord the King at V 


"a+ 
* 
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of Rafter, then next coming, to ſatisfy the ſaid plaintiff, 1779, 
the {aid 307. the damages, coſts, and charges aforefaid, in | 
form aforeſaid recovered, and that the ſaid then ſheriff CEnantt in 
ſhould have there then that writ, which ſaid writ, aſter- againſt 
wards, and before the return thereof, to wit, on the 20th Repzars. 
day of May, in the eighteenth year aforeſaid, at M n- | 
fer aforeſaid, was - delivered to Robert Packham and Rich- 
ard Clarke, ſo being ſheriff of Midle/ex ' aforeſaid, to 
executed in due form of law, at which day, before the ſ- 
Lord the King at We/tminfer, came the faid-plaintiff, in 
his proper perſon, and the aforeſaid then ſheriff. of Afrddle- 
fer, to wit, the ſaid Rebert Pectham and Richard Clarke, 
returned on the ſajd writ, to our Lord the King at # 
minſter aforefaid, that the faid abu was not found in 
bailiwick, as by the ſaid writ, and the return ; duly 
filed. and rematning of record in the ſaid court of our ſuid 
Lord the now King, before the King himſelf at Hymer 
aforeſaid, more filly appears ; and the ſaid. plaintiff farther 
fays, that the faid John, at the reſpective times of the 
ſuing out of the. ſaid writ of capiar ad ſatiefaciendum, and 
of the return, and of filing the fame, was and fill is living, 
and in full life, to wit, at We/tminfer aforeſaid, and this he 
1s ready to verify, wherefore he prays judgment, Wc. | 
this replication, the defendants demur ſpecially, „ becauſe 
© the ſaid replication concludes wth a verification, and not 
« to the country.” | „ | C3 © (9d 
Morgan, for the defendant, admitted, that this had 
been the uſual form, till 1771, but he relied on the caſe of 
Mather v. Cormick, Bail of Collins, T. 11 Geo. 3. and Brian 
v. Thorn, Bail of Be, M. 14 Geo, 3. both in this court, 
and in both of which the replication having concluded with 
a verification, and having been demurred to, the court re- 
commended to the plaintiff's counſel to move for leave to 
amend. - He alſo cited Hanna v, Briffozy, Bail of Reilly, H. - 
17 C. 3. in this court, where the replication having con- 
cluded to the country, upon a demurrer, there was judg- 
ment for the plaintiff (without argument), and a writ of 
error brought, but not proceeded on. He ſaid, he ſup- 
poſed there would be three points made in ſupport of the 
verification in the replication, —1t. That new matter had 
deen introduced, which the defendant ought to have an 
opportunity of anſwering.— 2. That matter of record, vis, 
the writ, was Rage which could not be tried by a jury, 
nd yet a conchiſfn. to the country would have put that [ 60 

Nſue.z. That it contained ſeyeral diſtin facts. As to 
he firſt, he contended that the new matter was the only in- 
cement which could not be traverſed. That the replica- 

n denied the whole plea, and, therefore, ought to con- 
iude to the country. That, if it did not, it was bad in th 
udſtance.; '5 Am. Dig. 96. 2 Leo: 91. 8 Co. 67. Latch: 3 * "3 


EE FFA 


1 
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1779 
———— 
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111. Hardr. 69. 70. Cro, Jac $88. As to the ſecond, he 
ſaid that the reaſons on which records were not to be tried 
by the country did not apply to this caſe; for that this wa 
not like the caſe of a folemp judgment pleaded. That the 
queſtion here was merely matter of fact relative to a parti. 


.cular period of time. That, if the defendant had denied 
the writ, it would have been a departures 5 Com. Digeſt 


* 


80. Cre. Jac. 58%. Raym. 94. 1 Sid. 160. 2 Rell. 698. 


Saunders 84. Vincent v. Attword, 10 Med: 256, On 
e third point he cited Robinſon v. Raley, 1 Burr. 316. 
N dad, forthe plaintiff, inſilled, that the replication wa 
in the uſual form, and agreeable to the rules of pleading, 
and that, in the three inſtances of ſimilar caſes which Mer. 


gan had cited, there had been no deciſion of the court, 


Lord MAwnsFiELD recommended to Morgan to move for 
leave to withdraw his demurrer; which was granted with- 
out coſts, nen 

ASHHURST, FJuftice,—TIt is proper that it ſhould be 
known, to avoid future inconvenience, that the ground 


upon which the court determines is, the introduction of 


new matter, in. which caſe, the concluſion ſhould always 
be an averment, in order that the party may haye an op- 
portunity of anſwering it. | | 1 

Borg, Juſtice, —It is admitted that, till 1991, this 
was thought the proper form, and there has yet been no 


_ deciſion to the contrary. In pleading, via trita uia tuta, 


[61] 


they did not, it was decided without reaſon or 2 


It always was the rule, that two affirmatives cannot make 
an iſſue; 1 Lea. 78. 39 H. 6. 49. 32 H. 6. 23. In Ms 
thers. v. Carmick, Brian v Thorn, and Hanna v. Briſou, 
the replication was in the negative "That the defendant 
$ did not die, c -; and thoſe caſes were attempts to 
alter the eſtabliſhed form, It is alſo an eſtabliſhed rule, that 
wherever new matter is introduced, the pleading muſt con- 
clude with an averment; Carib. 337. Meore 286. : La, 
165. 1 Lutwyche 101, 1 Saund. 103, The caſe of Fil 
word v. Popplewell, 2 Wilſ. 65. is exaQly in point, and 
Carth. 4. ſhews that the particular writ myſt be ſtated in 
the replication, The defendants here might have had e 
ther of two defences; ny/tiel record; or, that the principal 
died before the return of the capiat ad ſatisfaciendum ſet 
forth in the replication, If the lind had concluded t0 
the country, and the defendants had only meant to make 
uſe of the firſt of thpſe defences, an iſſue would have been 
ſent down, without any fact for a jury @ try, In the ck 
in 10 Modern the writ was admitted. The account of that 
caſe, is but a looſe note; the book is of little authority; 
it is not in any other reporter, and is there ſtated only u 
the argument of counſel, If the caſes.referred to in it a- 
plied, then that caſe was not applicable to the preſent, Þ 


F949 
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This is the ancient form of replication, and while it is ad- 1778. 


hered to, no difficulties will ariſe [pp]. + . ; 
Ir] S. P. Henderſon v, 'Witley © a, Bail of O'Bryen, B. R. T. 
18 Geo. 3. 2 Term Rep. 516. ee 
Ward againſt Hows Ywoon p - =p, 


(JON a writ of error from the Aarſbalſes court, the In the Nur 
caſe was this? An aftion had been brought upon & dhe plant is” 
promiſſory note, which was made payable on the '28th of thecommences 
April, and, if three days of grace were to be allowed, it „ 42 
did not become due till the firſt of May. Fbe plaint was ict ſettled 
intituled of the 24th of April, and a verdict having been whether days 
found, and judgment given for the plaintiff, it was: aligned * oor 
for error on the firſt count, that it appeared upon the re- promiſſory 
cord, that there was no cauſe of action at the time of the notes, 


"ES BFA 


— 
— 
8 


ES ; 


| be commencement of the ſuit. | ; 

und Baldwin, for the plaintiff in error, contended, that this 
n of was a defect not curable by verdiQ, and cited Stafford v. 
ways Moore (d). ä | | 


oy Bolton, in fupport of the judgment, ſaid, that the objet= ' 
tion might have been taken advantage of below, for, though 
the plaint did not appear in the declaration, the defendant 
might have pleaded it in abatement, or craved oyer of it, 


tuta, and demurred ; but that the defect was now cured by ſome 


make of the ſtatutes of jeofail; either 27 El. c. 5. 16 & 17 Car. 2. 
Mes c. 8. or 5 Geo. T. c. 13. le relied on Hab. 54 5 Mad. 286. 
Hou, and 1 Leon. 302. and, get tage” on the caſe of Aon v. 
nant Eels (e), where, in an action of affault, on a motion in 
Ns {0 arreſt of judgment, becauſe the time laid in the deelaration _ 
» that was not yet come, the court faid that the jury muſt be ſup- 
con- poſed to have given the damages for another treſpaſs, and 
L that it was the ſame as if no time had been alleged. 80 
| Fil- ber the court, he ſaid, ought to intend that the date of 
5 and the note was a miſtake, as ſtated in the record, and 
ted in that another note, due at a time conſiſtent with che com- 
ay 1 mencement of the action, had been given in evidence to 

| 


the jury, He alſo infiſted that the date of the plaint was 

a mere legal fiction. That the capias ſuppoſes a previous 

plaint, but which in fact never exiſts, and that the day of [ 6a J] 
the teſte of the capias was really the time when the action 
had been commenced; That the prattice of the court be- 


low warranted the judgment. * | | | 
Balduin, in reply, obſerved, that, if the capias were to 
be conſidered as the commencement of the action, till, as 


(d) Z. R. E. 1 Geo. 1. 10 Mod, 311. . R. M. 8 V. 3. 2 Salk. 662, 


* 


„% CASES IN Kt. ANY TER 


1770. - the note had to run, (including the three days of grace) 
iin the firſt of May inclufive, the cnpias ought not to have 


Wa been ſued out till the 2d of . „ 
| againſt Lord MaxsFiELD 8 OT bY 

Howe v- WILLEs, 8 caſe is certainly not within any 
wood. of the ſtatutes of jeofail, Suppoſing the capias did iflue the 
firſt of May, and that it was the commencement of the 
action, the debt was not then due, for the defendant had 

the whole day to pay it. | 
ASHHUBST, Juſtiae, I the plaint were like a /atitat, it 
might be taken out before the cauſe” of ation accrues; 
This has been determined with regard to. /atitats [f 30). 
But it appears, by the caſe of Savoye v. Knight, (F) (that WW" 
caſe had been mentioned by Bo/ton,) that the plaint, in an or 
inferior: court, is conſidered as the original [+ 31]. We" Wl" 
moſt take the note to have been proved as laid, and that i** 
makes the difference between this, and the caſe of a treſ- | 

pals, where the day is immaterial. | 

[63] BuLLtR, Fufice, ſaid, he doubted; whether, by law, 
three days of grace were to be allowed on promitſory notes, 
n 1 0 N f g N though, 


[+ 30] In Fofler v. Bonner, B. R. Z. term, it will be ſafficient for the plain- 
16 Geo. 3. Comp. 454. this was re- tiff to ſhew, in evidence, 2 latitat ſued 
ſolved upon ſolemp argument. ont aſter the cauſe: of action aroſe; 
The rule to conſider the bill, not Morris v. Pugh, B. R. M. 2 Geo. 3. | 
the latitat, as the commencement of 3 Bury. 1241. Pugh v. Martin, E. R. M I' 
the ſuit, is ſubje& to ſeveralexceptions; 24 Geo. 3. 10 Prodger's' Caſe, B. R. M. 
For inſtance ; where the defendant has 21 Car. 2. 1 Sid. 432. it had been Pat! 
pleaded, that one of the ſtatutes of li- held, where the demiſe in ejectment 
mitations, had attached ante exhibitionen was laid of a date fubſequent to the 
Bille, the plaintiff may reply a /atitat, firſt day of the term; and the declara ords 
ſued out of the preceding term, and tion was generally of the term, that the hatft 
the defendant may rejoin, ' that the - plaintiff might ſhew in evidence, that = 7 
titat was not in fact ſued ont till the the bil/ was, in fact, filed after the Motec 
vacation after ſuch preceding term, firſt day of the term. L 
and after the expiration of the time (F) B. R. M. 29 & 30 El. 1 Ln, ro 
limited for wy the action; Jobn- | 302. | 
fon v. Smith, B. R. E. 33 Geo. 2. {+ 42] In Leader v. Moon, C. B. M. a 
2 Burr. 950. 80, if the defendant has 14 Geo. 3. 2 Blackft. 924, 925. it ws 20 
pfleaded a tender before the exhibiting reſolyed, that, under the limitation af | 
of the bill, the plaintiff may reply a time for bringing actions againſt com- 
latitat previous to the tender, and the miſſioners for executing a paving ac, ““ 
defendant may rejoin, that there was (and in the caſe of all other ſtatutes of mal 
no cauſe of action at the time when the limitations, it is enough to ſhew 3 
latitat ifſuedz Mood v. Newton, B. R. M. cupias, which every body underſtands ria 
20 Geo. 2. 1 Wilſ. 141. In like man · to be now the commencement of a {uit 
ner, when there is no ſpecial memo- in C. B. and that, though the plaintif Wis, | 
randum, in which caſe the bill, by ſtate in bis declaration the ſuing out of {ſoride, 
bction, is, in general, held to be of an original, the copias is ſufficient en- 
the firſt day of the term, if the cauſe of dence thereof, 
aclion aroſe before the firſt day of the 


; 


12] In Dallas v. Hood (at Guildbal 
152, Law of Ni: Fri. 274. Ed. 1775.) 
Dewni/en, Iuſtice, ruled, that by law 
ere are not three days of grace on 
r 
zoned with a . The poi 

ee Ve 
olemn decifion. It occurred in a cauſe 
if Ld v. Hum, which was tried at 
e fittings of Middleſex after M. 20 
eo. 
eld. That was an action on the ſtatute 


tract to forbear -for four calendar 
- | | 2 


1 


1 law, 
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9 dane 


. zoth Nov. before Lord Mang 
f uſury. The plaintiff declared on a 


BRADFORD againſt Por E v and Others. 
5 . ” 7 42 


HIS was a cafe ſent from the court of Mancery, for : 
the opinion of the Judges of this court. which ſtated, 
dat Tempe Hey, being ſeiſed of a conſiderable real and 
ſonal eſtate,” on the 26th of March 1762, made his; for life, re- 
ll, the material part of which was in the following 
ords, —* I give and deviſe all and fingular my real eſtates 
hatfoever, and whereſoever, to Richard Wright and Hi 
hae! Tovey, and their heirs, in truſt, in the firſt place, to 
tet and preferve the contingent remainders, herei 
dd hereby created and limited, from being defeated and any perfon 
ſtroyed, and then to and for the ſeveral uſes herein after. related to his 


wing, that if my ſaid fon ſhall hereafter intermarry with 


in the childrea of the teſtator's brother, and does not 


5 


178. 
9 


e was'no cauſe of πν Loy 


* 
3 


tion, for it had always been held that the plaint, in the ins" Win 
ferior court, is the original, and commencement of the againſt 
addon, That uo ſubſtance is within any of the ſtatutes 


The judgment reverſed. 


Honzey- 
Wood. 


was à promiſſory note payable at four 
months from the date, and it was ob- 
jected by the Salicior General for the 
defendant, that this was a variance. 
Bat Lord obſerving that in a 
computation of intereſt made by the 


defendant himſelf, and which was in 


evidence, the three days of grace were 


allowed, he thought this deciſire a- 


gainſt him, without determining the 
general queſtion. The caſe came on 
afterwards in court ( Vule infra E. 20 


Ges. 3. p. 336:), but on another point. 


3d Feb. 


Under a de- 
viſe, —to the 
teſtator's ſon 


mainders in 
tail to his 
firſt and other 
fons, &c. by 
any future 
wife, but, if 
he married 


t wiſe, 
in ſuch caſe 
the to go over to 

to the children 
of the teſta» 


any without mate 
rying again, 
" the clate 


deſcend to the teſtator's 


8 
„any woman who is any ways related in blood to Aſurid 
| 009: 3 Ayſpecombe, his now wife, that all and every the above 
\Bzaproky limited uſes, as far as the ſame ſhall relate to the iſſue of 
againſt fuch future marriage, ſhall ory ceaſe, determine, and 


Forer. 


perſon any ways of kin to her in blood, or born or deſcended 
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be void, to all intents and purpoſes, it being my ſtedfaſt 
reſolution, as far as the law enables me, to hinder thatno 


from any ſuch perſon, ſhall inherit any part of my faid 


eſtate, and, in ſuch rae notwithſtanding there ſhall be 7 95 
lawſul iſſue of my ſaid ſon by ſuch future marriage living | 


my will, but that the fajd truſtees ſhall ſtand ſeiſed of il 
the child and children of my late brother John Hey de- 


thereof as ſhall reſpectively belong to the daughters of my 


. viſe all. and ſingular my faid real eſtate to my right heir; 


from any right, title, or benefit from my real or perſoni 
December 1 763, and left Thomas Hay, his only ſon, and 


at the time of his deceaſe, my will and mind is, that they 
nor either of them ſhall take any thing by and under ths 


and fingular the ſaid premiſes, to the uſe of all and every 


ceaſed, which ſhall be living at the time of my deceaſe, ts 
have ahd to hold the ſame, if mote than one child, to 
them and their heirs, ſhare and ſhare alike, as tenants in 
common, and not as joint-tenants, ſuch parts or ſhare 


ſaid brother, to be to their ſole and ſeparate uſe, inde- 
pendent and exclufive of any. preſent or future huſband 
that they reſpectively bare may hereafter have, and 
not ſubject to the debts or” controul of any or either d 
them; and, in caſe all and every of the faid children d 
my faid brother ſhall ha to die in my life-time, 
after my death, without ue, then I hereby give and de- 


I mean ſuch heirs only, as ſhall be no ways related in 
blood, or claim any deſcent from any perſon. related i 
blood to the faid Muriel Ayſbecombe, my ſaid ſon's nov 
wife ; all and every of whom I hereby utterly exclude 


7 rev 


had 


eſtate, in any ſhape whatſoever.” The teſtator died un 


heir at law. The truſtees (who were alſo made executors 
proved the will, and, by virtue thereof, entered upon and 
poſſeſſed themſelves of the real and perſonal eſtates of the 
teſtator. There were five children of John Hey, brothe 
of the teſtator, living at the time of the teſtator's death 
viz. Alice the wife of Benjamin Pilkington, Mary the wih 
of James Fletcher, Jennet the wife of Thomas Crompta 
Tempeſt Hey and John Hey, In December 1768, a com 
miſſion of bankruptcy was taken out againſt Thomas Ha 
the ſon of the teſtator, and an aflignmcnt. executed of # 
his eſtate and effects, to afſignets, in truſt for themſelv6 
and the reſt of his creditors who ſhould come in and 
their debts under the commiſſion, Tempeft Hey, the fond 
* Hey the teſtator's brother, died a bachelor. J## 
„ the other ſon of theteſtator's brother, died ſome tin 
er bis brother Tenggf, leaving one ah child, The 


cw 


— 
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vithout iſſue, - Jauner the wife of Thomas Crompton digd, 


=>. 


— 
> 


eng iffue Ti- Crompten the younger. Muriel Ayſbe- 
1 ombe, the wife of Thomas Hay the teſtator's ſon, died in 
1 he life-time of her huſband. Soon after her death, Te- 
1 xs Hay, the ſon of the teſtator, alſo died without iſſue, 


und without having married again, leaving Thomgs Farren 

ey his heir at law. On the 3d of October 1771,. the ſaid 
Thomas Hay (ſon of the teſtator) made his will, and, a5 
at might become due to him in expectancy or. reverſion, 
gave the ſame to his executors therein after - named, for the 
ſes following, „ Firſt to pay his funeral expences, then 
his juſt debts that he had contracted, fince the firſt day of 


on % = 


8 


is creditors were paid twenty ſhillings in the pound, and 
here ſhould be an overplus, after all the expenses were 
diſcharged, then he gave the ſame to his - niece, Ameſia 
eydon for her on proper uſe,” &c. The plaintiff claimed 
under Thomas, the ſon and heir at law of the teſtator ; 
he defendants, under the children of the teſtator's brother, 
ahn Hey. The queſtion for the opinion of the court 
as, „4 Whether the children of J7abn Hey the brother of 
he teſtator had taken any, and what eſtate in the caſe that 
had happened?“ pit; | 

The caſe was argued, on Friday the 2gth of January, 
and this day, by Hood, for the ene and Morris, for 
the plaintiff, The court directed Hood to begin. 
He contended, that the children of the teſtator's brother 
had taken eſtates- tail, with croſs remainders, although the 
previous event, on which the deviſe to them was limited, 
had never happened, 1. Po ſhew that words like thoſe in 
nd Sun cal, were not to be conſtrued as conſtituting a 
ondition precedent, but as words of limitation, he cited 


ard, cited in that caſe (i), and 1 Rall. Abr. 835. 2. He 
aid the intention of the teſtator was certainly to exclude 

e children that his ſon might have by his then wife, and 
yet, according to the argument which would be made uſe 


nuſt have taken in the event that had happened. 
For the plaintiff, Morrit infiſted, that, if there was 
uch a thing now in the law as a condition precedent, this 
i clearly one. That the caſes cited by Hood, as well as 
dthers of the ſame ſort, viz. Avelyn v. Ward (t), Andrews 
v. Fulbam, 


p i Yes. 429, 
or. | | Þ a,. 439, 


arch 1769, as far as his effects might amount; but if all 


ones v. Weſtcamb (g); Gulliver v. Wicket (5), Page v. Hey- 


f for the plaintiffs, ſuch children, if there had been any, 


(s) M1551. Pn. in Chan, 316. 0) E. R. T. 3 Aun. 3, Salk. 570; 
Eg. Ca. 245.  Piggot 176. g 
0 B. E. M. 19 Geo, 2. 1 Will. 0 Canc. 1gth of March 1749. 


$5 


1779. 
—— 


BRADroan 
againſt _ 


Forer. 


£663 


Lf 
AD 


65 32 


1779. 
ny—sd 
_ " BxapyrorD 
againſt 
Forzr. 


did not apply to thi 


8h February 1779. 


3] B. R. Cited 1 Vex. 421. Jones 
v. Weſlcomb, Andrews v. Fulham, and 
Gulliver v. Wickett, were all caſes on 
the ſame will. | : 
[4] Statham v. Bell and others 
+ 32] was a caſe from the Court of 
ancery, argued in this court, E. 
14 Geo. 3. 26th April, by Kenyon for 
the plaintiff, and Davenport for the de- 
fendants. The facts were as follow. — 
Statham having an only child, a daugh- 
ter, made his will, whereby, reciting 
that whereas his wife Mary Statham 
was then pregnant, he deviſed his 
eſtate to his ſon, if his wife ſhould be 
delivered of a ſon, when he ſhould attain 
the age of 21. If the ſhould have a 
daughter, then he deviſed one moiety of 
the eſtate to his wife, and the other moie- 
ty to his daughters, when the 
1674 Gould Kren. their ages of oe 
ars. And if either of them ould die 
fore that time, then her ſhare to the 
ſervivor, and if both ſhould die under 
21, then the other moitty to go to the 
wife. The teſtator died without hav- 


CASES IN HILARY TERM 
+ & # | 
v. Fulham [7], and Statham v. Bell CAI, all went upon the 
idea of a double contingency, and that the only thing u 
prevent the ſubſequent limitation from taking 
ſeſſion was the intervention of the eſtate limited firſt. II 
t now to be ſhakeng but that th 
aſe. 
reverſion here muſt have remained. In the other cafes, th 
contingency was annexed to the precedent, here to thy 
Subſequent, eſtate. He cited Arton v. Hare (I). and cu 
tended, as to intention, that it did not appear that the i 
tator had taken into conſideration the event of his ſon's | 

ing children by his then wife, and not marrying again. 
Lord MaxsPIELD, Nothing can be clearer than that th 

teſtator meant that no child of Muriel Ayſbecombe ſhot 

take in any event, and yet, according 6K 
gument, ſuch child (if there had been one) muſt hax 
taken, We will take time to conſider of our certificate. 
The caſe was not afterwards mentioned in court. 

certificate was in the following words : 3 
2 We are of opinion that the children of John Hy 
e the brother of the teſtator Tempe Hey, took eſtates ta 
« with croſs remainders, | 


ſe authorities were 40 
c 


plaintiff, the teſtator's heir at lay, 


. fendant, ſflould have the eſtate, in 
event which had happe 


Having heard counſel and taken! 


4. whole eſtate ; therefore, in the en 


. 


effect in pc 


That, in every view, the 0 


r. Morris 


38 © 

fig 

0 

4 ſet ; 

| ill t 
MANSFIELD, lar 

E. WILLES. he 

W. H. ASHH U RSH bſol 

F. BULLE R.“ W 


ing any child after the making of 
will, his wife not having been en 
and the daughter died before ſhe 
21. e queſtion was, whether | 


the widow, who married Bell the 


| ned. Thee 
tificate was in the following wor 


© caſe into confideration, we thin 
« was the plain intention of the it 
tor, that, in cafe no ſon 

„ born, and he ſhould have no du 
© ter who ſhould live to attaio the 
« of 21 years, his wife ſhould bare 


* which has happened, we think 
« Bell took an eſtate in fee 
in the whole of the premiſe 


Mans 
May 16th, R. Afton, 
1774. E. ils, 


00 7. 37 EL Poph. 97. 


[+ 32] Since reported, Comp, 40. 
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OxLEY agamſt BalDGR. a Se og, th 
PHE firſt day of this term, the papergihle in this cauſe On 4xul 
had been-delivered to the defendant,” containing the — rhe day; 
common replication to a ſham plea of a judgment recovered ; . * 
con 


with a rule to return it on the Medneſday following, 29th nf ti 
of January. He returned it on the. Thurſday before the office open 
9. o'clock, having ſtruck out the ſpecial pleading, and ſub- next morning, 


ſigned judgment. 


abſolute [5]. 


(n) But vide T. 19 G. 3. Haeſlar v. 
Inſell. infra, 187. 
[5] This ſuit was by original. By 
dot returning the paper-book till the 
Tburſday, the defendant prevented the 
plaintiff from having judgment of this 
erm. Eight days notice of trial (ex- 
ulve) is required by the rules of the 
ourt. If the paper · book with the ge- 
N _ had been returned ja — 
day (z 7th January) notice of tria 
night have del ars for the T hurſday 
'nnight following (4th February), for 
hich day the ſecond fitting in term 


Wood, for the plaintiff... Douglas, for the defendant. 


Guildhall was appointed, This was 


ituted the general iflue in its place. The plaintiff refuſed 
o receive it, unleſs the defendant would agree to deliver it 
of J/edneſday, which he not conſenting to, the plaintiff 


On a role to ſhew.cauſe why this judgment ſhould not be 
ſet aſide for irregularity, it was contended for the defend- 
nt, that by the practice of the court, when a day is fixed 
or pleading, Cc. that day is conſidered as continuing 
ill the office opens next morning, and that you are regu- 
lar if you comply with the rule before that time. 
he court being of that opinion (m), the rule was made 


And 


- 
— 
” 


before the laſt return day, (11th Fr. 
bruary ) when the di/iringas would have 
been returnable. Being not returned 
till Thur/day, the eight days went be- 
yond the fourth of February, and there 
was no ſitting after that till the laſt day 
of term (12th February), which was 
after the laſt return, If the plaintiff 
had ſued by bill, this advantage could 
not have been taken; becauſe the re- 
turn may be on any day in the term. 
But then the defendant might have 
hung up the cauſe for twelve months 
by a, writ of error in the Exchequer 
Chamber. | 
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_. Lencn again PARGITER. 
„ H defendant had been brought up ona Wedneſday, h 
awe gr T be diſcharged under the Lords' Act (o), but anc 
Lords a: manded on the plaintiff's paying By ey ſhillings and 
on four pence, and giving him a note for the payment of the 
—__ non like fora, on Wedneſday, in every ſubſequent week. In the an 

order for a . laſt vacation, the defendant applied to WIL LES, Juſtice, t 

— i be diſcharged, on the ground, that the two ſhillings aul 
that act, made fotir-pence had not been paid, nor the note made, agres 
out n, üble to the directions of the ſtatute, which are, that the 
final. payment of che groats ſhall be made on Monday in evey 
week, ind the note framed accordingly. It was adtnittel 
that the payments had been regularly made the firſt an Tit) 
every Wedneſday till the defendant's application to be dl 
charged. ILLES, Juſtice, was of opinion, that the d. 
fendant was entitled to his diſcharge, and, on the firſt di 
of this term, made an order for that purpoſe. On Thurſday 
the 28th of January, Baldwin moved for a rule to ſhes 
'cauſe why that order ſhould not be ſet aſide, and th 
plaintiff be at liberty to retake the party, and ſtated, thi 
the conſtant practice in this court had been to pay tht 
groats on that day week on which the party was brouglt 
up, and fo ſucceſſively, and to make the note for paymen 
on thoſe days. In this he was confirmed by the officerzi 
' © the court; He cited alſo Shaw v. Gimbert, in Barnes ( 
where, in the Common Pleas, the money was made payab 
dn a Thurſday [6]. He urged, that the ſpirit of the act ha 
„been complied with, as the priſoner had been paid week 
1 That, in another caſe in the ſame book, where the mone 
was made payable on Monday, the plaintiff having ſlipt ti 
day, but having tendered it on the Tye/day, the Cour 


(e) 32 G. 2. c. 28. þ 13. muſt have been upon ſome tempo -. * 
(2) M. 7 C. 2. Barnes quarto ſtatute, This „ more th wm 
edit. 369. twenty years before the Lords' # 


[6] This caſe, and Beech v. Paxton, paſſed [+ 33]. 


[+ 33] Probably on 2 Geo. cap. 223 t ſoner, to be paid the « 
and there is a remarkable difference eveet;”” 9 7 55 2 27. 
between the words of that act, and c. 28. the words are, ſhall agree 

thoſe of the perpetual Lords' act. In © writing, &c. to pay and a 
| 2 7 i Ons. 22 are, “ un- weekly a ſum, &c. unto, wade 

lels the creditor do agree, by writ- © pai Monday in every wee 
* ing under his hand, to pay and al- 5 oy This — reconciles | 
* low weekly, a ſum not exceeding caſes in Barnes to the praQice of C. 
* 25. 6d. per week, unto the ſaid pri- under 32 Geo. 2. 
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mmon Pleas refuſed to diſcharge the priſoner ; Beech v. 1779. 

Paxton, widow (4). * 
Morgan now ſhewed cauſe, and inſiſted on the words of urg 

he ſtatute, and that there was a good reaſon why all payments agai 

mould be made on the ſame day, = in the great pri- Pa. 

ſons in London, becauſe the ſervants belonging to the pri- | 

ſons knew, thereby, when they muſt attend. He faid tze 

lefendant could not waye his right, by accepting of the — 

note and payments. That the note at firſt yas not ſuch an 

ngagement as warranted the court in remanding him, 

and as to his ſubſequent diſcharge, a diſcretion was, by the 1 

act, veſted in a fingle Judge in vacation, which, bar: 

Fer exerciſed by W1LLES, Juſtice, in this caſe, ought — 

o be final. ui ib 

Lord MANs FIELD, This caſe muſt he conſidered with @ 

a reference to the application, which was mage in the vas. - * * 

cation; and a ſingle Judge having then a complete autho- 

rity, I do not ſee how the court now can controul the or- 

der. Mr. Fuſtice WIL LES conſulted the other Judges at 

Serjeant's Inn before he figned it, and they thought it 

right. They afterwards ſent him word that they doubted, 

and he ſent to recall his order, but it was too late. As to 

the general point, enquiry has been made, and the practice 

in this court has been as ſtated by Mr. Baldwin, and the 

officers, for above thirty years. In the Common Pleas, it 

has always been otherwiſe. There, the plaintiff pays the 

fraction from the day of the application to the next Mon- 

day, and then. gives a note for, and makes his payments on, 

every. Monday afterwards. The Judges of the Common 

Pleas, ſay there never was a note in that court made pay- 

able on Tueſday ; fo that Barnes muſt have miſtaken [+ 341. 

In the preſent inſtance, although we think the man bas no 

right to the advantage of the miſtake after having received 

the money, the order is final, In future, as it is proper 

that the practice of all the courts ſhould be uniform, and 

that of the Ommen Pleas is moſt conſonant to the words . 

of the act, let all notes be made payable on the Monday. 

It is much more convenient that there ſhould be one com- 

mon day, that the turnkey may know when to attend. But 

It is to be underſtood that no other priſoner, already re- 

manded, will be diſcharged, becauſe the payment is not on 


a Monday, unleſs the Monda to be the day when 
he was remanded. _. e We 
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4) Vide the foregoing page, 


(9) E.6 G. 2. Barnes quarts edit. [+ 
| Now ff 33] 
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1779. „ ' | . by. | © e 
[ — | ; hay 


LY] Tue Kino againſt the [unABITANES « 
9 | STOCKLAND. 


- 


4 4 4 


If the maſter A PAUPER was ended to the pariſh of Stack 
eee, and the ſeſſions confirmed the order, ſtating as 
8 —— lows. — That the pauper was bound an abr in ks 
— . 's bandry, by the pariſh of Stocbhland, to John Davis of that 
requet "(bail ge — 11 he ſhould be twenty-four years of age. That 
to live with he lived there four years, under that indenture, when the 
— maſter died. That he continued with his maſter's fon, 
— a * who was his executor, and had proved his will, for abont, 
with — 3 ſeven years, in the ſame pariſh; when, being Tefirou of 
befor ing with his uncle, in the. pariſh of Orterton, to leam 
eee the ö of a miller, his uncle and he applied to the 
expires, gains executor for his conſent, who gave his conſent according. 
a ſettlement Jy ſaying he would do any thing for the benefit of the 
under 3 ticeſhip, uper, and that then the pauper made an agreement with 
_— uncle for 1 5. 6 d. per week, and continued with him, 
in the whole, two years and an half; at the end of the 
firſt four months of which time the pauper attained hi 
age of twenty-four years. 
The Solicitor General now argued in ſupport of the or 
der. He contended, that the contract between a maſte 
= and his apprentice is merely perſonal, and dies with the 
| |, maſter. This has been decided in the caſe of Baxter 
| | Burfield (r). By law there can be no valid affignment 
=. of an apprentice, An aſſignment is indeed evidence d 
| the original maſter's conſent to the apprentice's reſidenc 
with the new maſter; but here that preſumption fail 
becauſe the original maſter did not exiſt when the paupe 
- was aftigned.—He endeavoured to diſtinguiſh the caſe fro 
\ the King v. Bridgeford (v). 
| Dunning and Fanſbaw on the other ſide.— They ſaid, i 
an apprentice reſides in a pariſh, by the conſent, citherd 
his, maſter, or the executor or adminiſtrator'of the maſtth 
he gains a ſettlement; and, for this, they cited the Kin 
v. Bridgeford. Here, there bas been no diſſolution of tit 
apprenticeſhip by the act of the parties, and no caſe ha 
gone ſo far as to decide, that an apprenticeſhip is of courk 
diſſolved by the death of the maſter. It has only bee 
decided, that an apprentice cannot be compelled to ſer 
the maſter's repreſentative. * The caſe of Baxter v. Burjel 
was founded on the contract having been made for 1 
purpole of teaching the apprentice a trade, which an © 
Ecull 


(r) B. R. E. 20 Ge. 3. 2.8, (5) T.12 C. 2. 2 Str, 1215-86 
1266, Burr, Settl. Caſes, No. 43. j 


> 
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tor might not be able to teach. There never has been gan. 
ſuch a decifion as to. pariſh apprentices, and the reaſon . 
does not apply to their gaſe.— They cited the King v. The King 
Clapham (t), and the King v. Taviſtock (v), to ſhew, that, againſt 
after an apprentice has been once transferred, the conſent STock- 

of the original maſter. is not neceflary to a {ubſequent aun. 
ransfer of him. But they chiefly relied on the King v. 

Bridgeford, as having gone much farther than this preſent. 

aſe would do; becanſe, there, the aſſignment was by a 

perſon who had only the right to the adminiſtration, but 

nad not adminiſtered. mot” 1 . 
Lord MansFIELD,—Though an apprentice is not frictly 
aſſignable, nor tranſmiſſible, yet if he continue, with the 
onſent of all parties and his own, it is a continuation of ＋ 
he apprenticeſhip, The caſe of Bridgeford is much ſtronger _ 
han this. | a, "4. 


3 


Both orders quaſhed ,, 
(1) E 20 Geo. 2. Burr. Get. Caſes, (e) T. 7 C. 3. Burr. Sen. Cie, 
0. 19. No. 186. e 


* 


| — 
HAYLEY againſt RILEY. r 


A CTION of debt, on a replevin bond, and a verdict 1 | 
for the plaintiff, The defendant obtained a rule to by an injunc- 

hew cauſe why the verdi& ſhould not be ſet afide, zhe — 822822 

auſe having been ſuſpended, after iſſue joined, for above a ine 

ar, and then 23 8 rea giving a term _— 

rice [6]. 78 trial without a 

Baldwin now fhewed for cauſe, that the trial had been uns 

opped by the defendant himfelf,- under an injunction verdict, the 

om the court of Exchequer, and ſaid, that the court — 2 

ould never ſuffer a party to avail himſelf of a privilege wg 

Iſing from a delay which he himſelf had occaſioned. 

The Solicitor General, on the other fide, inſiſted, that 

he trial without notice for a term was irregular, and that 

he verdict muſt be ſet aſide; for which he cited Peyton v. 

purdur (w). He contended, that, on a proper applica- 

on to the court of Exchequer, the plaintiff might have 

ad leave, before anſwer, to proceed to trial, and that it 

as univerſally underſtood, in practice, that an injunc= 

on is no excuſe for not complying with the eftabliſh- 


| rule, | 


[6] Rules of C. B. M. 1654, f 21. M. 1654; ] It was introduced in 
do not find when this rule was adopt- B. N. T. 5 & 6 Geo. 2. 
e u B 12 C. 2. 2 Str. 1110. 
akes no part o the y — v. E. 1 G. 2. 
de by that court in the ſame „ IR . — £ 

| | 4 


\ 
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. ſendant's endeavouring to take advantage of a delay os 
HarYLey 


Lord MANsrTEID expreſſed his indignatiots at the ds 


caſioned by himſelf, to-protEt” himſelf againſt 4 deet 

w# under his.own hand and ſeal; and ſeemed furpriſed when 

thy: he was informed, that the injunction had ifſued without 

any affidavit by the defendant, (the plaintiff in equity) 
| of any fact which entitled him to a ſtay of proceedings, 

 BULLER,' Fuffice, ſaid, the practice was as it had bee 

ftated by the Solicitor General ; that it was grounded on 

the principle, that the injunction was no proceeding i 

the cauſe depending in this court; but that he thong 

this a- caſe where the court might very well alter the 

actice (7). [ 351]. 1 M 

e Iꝙỹbe rule diſcharged. 


[7] In Boſworth v. Philips, T. 11 of the thing, an exception to the rab 
Gee. 3. which was a caſe parallel to 2-Blackft. 784. Vide Walter v. Stuan, 
this, the court of Common Pleas held, C. B. T. 13 Geo. 3. 2 Blackfe. 918. 
that the rule only extends to voluntary [+ 351 Vid Wornal v. Stewarh 
delays.by the plaintiff, and that a de- B. R. M. 23 Geo. 3. „ 


lay by an injunction is, from the nature as 

: the 

; i : WES a © | wh 
Saturday, - 

6th Feb. "4g LiLLY and Others againſt EwzR. — 

In a policy of F HIS was an action for money had and received, rn 

; c brought againſt an under- writer, for a return of pte con 


See mium. The policy was on the ſhip the Parker galley; 
means * fal- « at and from Venice to the Currant Iſlands, and at and 
+. + now « from thence to London ;” at a premium of five guineas pet 
voyage,” cent.; © 7o return 21. per cent. if the 14550 ſailed wwith cn 
pon % voy from Gibraltar, and arrived.” The thip touched i 
Gibraltar on her way home, and failed from thence unde 
convoy of the Zephyr floop of war, but the convoy v 
deſtined only to go to a certain latitude, about as far # 
Cape Fini/erre, being ordered on the Liſbon ſtation z and 
accordingly, the ſhip and convoy ſeparated, and the ſhi 
arrived ſafe at London. The only queſtion in the caul 
was; Whether, by the terms of the policy, the conditia 
for the return of premium was, a departure from G5 
raltar with ſuch convoy as could be met with, © 
whatever part of the voyage that might happen to 
or, a departure with convoy for the voyage? The tri 
Eame on at Guildhall, before Lord MansF1ELD, and ! 
common jury, at the Jaſt fittings, when a verdict vs 
found for the plaintiff. ; 3 
On the fecond day of this term, a rule was obtain 
to ſhew cauſe, why there ſhould not be a new trial, u 
the caſe came on to be argued this day; when, UP 


- 


Lord Marsrixtr's report of the evidence, it appenredl, 
that the plaintiffs bad called witneſſes, (one of whom 
was Mr. — am eminent merchant,) who fwore, thiat, 
for ſome few years paſt, when convoy for the voyage, or the 
whole voyage, was intended, thoſe explanatory words had 
been added, and that, by this uſage, the expreffions of 
« ſailing with convoy,” and 4 ſailing with convey for the voy- 
10 age,” had received diſtinct technical meanings 3 Wy 
« convoy,” fignifying whatever convoy the ſhip ſhould 
part with, whether for a greater or leſs part of the 
Several policits were alfo produced, which had been tilled 
up at the office of the fame broker, who had 

that which had given occafion to this caufe, in Whith 
the words, 4 for the veyage, or « for Englmd were 
added. The captain proved, that, at the time when he 
left Gibraltar, no other convoy was to be had. The 
witnefles for 12 ſwore, that they rr 
the words with convoy to mean con wap ; 
and the broker ſaid, that, at the es this policy 
was ſigned, he underſtood, and 13 it was ſo un- 
der ſtood by all the parties, that the convoy was to be for 
the voyage, and that the return was fuch as was uſual 
when convoy for the voyage was meant. His Lordſhip, 
after ſtating the evidence, faid, that when the cafe wil 
opened, he thought, on the face bf the pollcy, that the 
words muſt mean for the voyage. He had not admitted 


eived, Bi the evidence, to aſk the opinion of the witnefſes on the 
f pte conſtruction, but to learn whether there was any uſage 
aller 1B in this caſe which would give a flxed technical ſenſe to the 
t u words. This was a queſtion of fact to be aſcertained by 
eas pa evidence, and proper for the confideration of a jury. 

th c Dunning and Davenport, for the plaintiffs—Bearcroft 
hed u and Baldwin, for the defendant. Of | 
unde For the plaintiffs it was inſiſted, that the queſtion had 
Jug been fairly and completely tried. The ſenſe in which the 
tar A words were to be underſtood, depended on the uſage. His 
5 7 Lordſhip had ſtated to the jury, the interpretation they 


muſt receive, independent of uſage, and told them, if they 
| were not ſatisfied with the evidence for the plaintiffs on 
. the head of uſage, they muſt find for the defendant. The 


upon full confideration of the proof as to the uſage. 

For the defendant, it was argued, that the obvious and 
ln; natural import of the words, and alſo the weight of the 
y evidence, were in his favour. Even if the words were 


verdict muſt, therefore, be conſidered as having been found 


dict vs doubtful, according to a known and eſtabliſhed rule of I 74 } 


law, they ought to be conſtrued moſt ſtrongly againſt the 
perſon who uſed them. Here, they were the words of 
be inſured, and in the nature of a warranty on his part. 
en, * | 13 : It 


7% 


22. 
N 


8 
ER, 


Intended for the voyage. The parties could not mean a 
departure with convoy which might be deſigned to ſeps 


writer is liable; for the meaning of ſuch a warranty is 


teſtimony. I did not conſider him as a common witneſ, 


ſtruction in this caſe, from the omiſſion of them. The 


[7] The new trial came on before Hol, + 465. where, according to Levint, 

Lord Mansfield, at the fittings after upon a 

Trinity Term, 19 Geo. 3. when a ver- ranty in theſe words, © warranted # 

dict was found for the defendant. Vide * with convoy,” Holt, Chit 

the 2 of Teffery v Legender, 3 Lev. Juſtice, and the greater part of the 
R. M. 3 

Legends as it 5 called in other books; ſailing with conyoy for the whole 


k, 443. 1 Show. 320, 4 Med. 58, voyage [ 36]. 


[+ 36] Vid Gordon v. Morky, and | Cangbell v. Bedi, Guildball, H. 2 
Co. 2. 2 Str. 1263. 


% 
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Ie was alſo. ſaid, that when partial convoy was —_ ” 
had of late been 2 — practice, eſpecially in policies 
on this. Levant voyage, to ſpecify how far the convoy 
was to come; as, * convey to the * «© convey ty 
Lifton, ” Kc. 

Lord Mossad 0 the words, I was  ftrongly of 
opinion, that the policy meant a departure with convoy 


e from the ſhip in a minute or two; though, when con. 
voy ſor the whole of a voyage is clearly intended, an un- 
eſeen ſeparation is an accident to which the under. 


not that the ſhip and convoy muſt continue and arrive 
together, But I ſtill think that the evidence was properly 
admitted at the trial of this cauſe, becauſe the ſenſe cons 
tended for by the plaintiffs was not inconſiſtent with the 
words of the policy ; and, therefore, it was material to ſee 
what the uſage was. I laid great ſtreſs on Mr. Gorman's 


However, it ſeems, from what I have heard fince, that 
people in the eity are diflatisfied with the verdict, and 
think the evidence of the plaintiffs witneſſes was founded 

a miſtake. Certainly critical niceties ought not to be 
encouraged in commergial concerns; and wherever you ren- 
der additional words neceflary, and multiply them, you alſo 
multiply doubts and criticiſms. It may be hard, becauſe 
words have been added in ſome inſtances, to force a con- 


queſtion | is of great importance. 
The rule made abſolute 71. 


pecial verdict, finding a wat 


W. oh M. or Fefferys v. court, held, that thoſe words mean 


F IN THE NINBTEENTH YEAR. OB, GEORGE m. * 
5 | noir e eee aro, ages 
keien 7 Fa e 6 * oe: 00 4.4 * 1 — — 
vos, Leſſee of War son and Others, ag --—_ 
y |  SHrPPHARD, „ Ro. 


J of F NY 5 „ we *+, * 
nvoy JN an action of ejectment, a ſpecial : 
an 2 which ſtated that John Hewitt, being ſeiſed in feat 


of Eſer and L 


and 

nded bis ſaid daughter, to tg of the ſaid Thomas Shipphard 
to be for the term of his ral life; « ang, in eaſe | 
1 ren- Cg hier Rachel Should bappen to ſurvive the ſaid 
u alſo brd her huſband, then, upon truſt and confidence 
cauſe hat they the ſaid truſtees ſhall ſtand and be ſeiſed, of 
con- nd every my ſaid meſſuages, lands, tenements, and here- 
The litaments, to the ſeverai uſes, intents, purpoſes, and upon 


the ſeyeral truſts, herein-after mentioned, viz. to the uſe 
and behoof of my ſaid daughter Rachel, for and during her 
natural life; and, from and after the deceaſe of my ſaid 
laughter, then, to the uſe and behoof of my grandſon 
ewitt Shipphard, ſon of the ſaid Thomas and Rachel Sbinp- 
ard, and the heirs of his body, and, for default of 
uch iſſue, then, to the uſe and behoof of the heirs of the 
body of the ſaid Thomas Shipphard, begotten or to be be- 
zotten on the body of the ſaid Rachel his wife, and, for 
default of ſuch iſſue, then to the uſe and behoof of the 
deirs of the body of the ſaid Rachel my daughter, by an 

ther other huſband, and in default of ſuch iflue, then to 
he uſe and behoof of the ſaid Thomas Shipphard, and his 
deirs for ger. Item, I do give, deviſe, and bequeath, all 
meſſages, lands, tenements, and hereditaments, in 
he ſeveral pariſhes of Eccles and Dean, in the county of 
Lancaſler, to the ſaid (truſtees), upon the ſeveral truſts, 
nd to and for the ſeveral ules, intents, and purpoſes, herein- 
ner mentioned, viz. to the uſe and behoof of the faid 
bomas Shipphard and Rachel his wife, and the ſurvivor of 
dem, unul ſuch time as the ſaid Hewitt Shipphard my 
grandſon 


1 


» 
* Y 


rents and pro- 


fits to the huſe. 


death 

— uſe of het 
on in 

then N 
heirs of the 
body of the 
huſband, by 
the daughter, 
then to the 
heirs of her 
body, then to 
the heirs of the 
—— 
daughter 
deſche her uf 
band, the limi- 
tations over 
ſhall not take 
effect, the cone 
tingency not 
being confined] 
to her life- 
eſtate, but 
aſſecting all 
the other li- 
mitat ions, and 
operating as a 
condition pre- 
cedent., 


Xo Þ 
"& 


* 


Dox 
againſt | 
= 


et 


IN 

rr age of twenty-fivez and from and the 
m—_ - ſaid Thomas Shipphard and Racks the 
his wife, and the; ſurvivor of them, and, after my ſul WF 
grandſon's attaining his age of twenty-five years, which 8 
2 firſt 2 n, then to the uſe and behoof of the fa * 
wy dſon and the heirs of his * 

wh default cb ifſue, or his dying upder the 

£4 ey fp to he tern at of he Le to 
1 2 the faid Thomas Shipphard begotten, or to be be. hin 
Bo | gotten,” on the body of the 1 Rache his wife; and, in all i 
_ default of ſuch iſſue, then to the uſe and behoof of the * 

heirs. the body of the ſaid Rachel my daughter, by any Ale; 

Arg other and, in default of ſuch iſſue, then to the on 
=, uſe and behoot of the ſaid Thomas Shipphard, his hein har 
580 .. and" afligns fer ever. That, on the teſtator's death, wi 
6 n — . Shipphard his ſon-in-law entered upon all the de- eve 
iles,/ and held them till the time of his death, Th: 

That — ied in the life-time of her huſband. That this 
dhe huſband died in 7uly 1771, leaving Hewitt Shy the 
hard, his only fon and heir at law, who, on his father“ ant 

death, entered upon all the deviſed premiſes, and en- but 

joyed them till his death. That Thomas Shipphard nevet inte 

bad any other iſſue by his wife Rgche/, but Hewitt Shin yet 

hard, who died in December 17759 inteſtate and without the 

iſſue. That three of the truſtees were dead; and that tiot 

Charles $hipphard, the defendant and ſurviving truſtee, tiot 

was the eldeſt brother and heir at law of Thomas Shipp tio! 

. hard, and alſo the eldeſt uncle and heir at law, on the part caſ 

of che father, of Hewitt Shipphard. That John: Watſm, ver 
73+ 0 


1779. 
. 


mother, of Hewitt Shipphard.— The ejectment was brought 


had not ſurvived her huſband. He ſaid, that if, in the 


* . SIN RILART EIN 


and Mary the wife of John Powell, two of the leflors o 
the plaintiff, were nephew and niece, and heirs at law of 
the teſtator, and alſo heirs at law, on the part of the 


for the eſtate in Er. The caſe was argued on Fri 
the 5th of February. 

Balguy, for the leſſors of the plaintiff, ſtated the quel- 
tion to be, Whether the limitation in fee of the £ſe 
eſtate to Thomas Shipphard, had taken effect? That the 
whole depended on the clauſe beginning, “ and in caſe 
* my ſaid daughter,” &c. and on the fact that the daughte! 


event which had happened, there was no deviſe over, th 
leſſors of the plaintiff were entitled to reco That, 
upon the face of the will, the teſtator ap to have 
provided for two events. 1ſt, That of the huſband's fur 
viving his wife. That, in contemplation of that even 
he had given him a life-eſtate after his wife's death; a6 
that after his death he might naturally mean that the eſtate 
ſhould deſcend to his grandſon, who appeared to have bea 
ig mos ad, That of the wife being the ſurvivor, * 


8409 


'# 


— 
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the limitations over after Her death were only | * 
ſhe ſhould happen to ſuryive har buſbang, - t, if 1 hg 
contingency of her ſurviving were to he confidergd. a - Dos 
nexed only to her life-eſtate, * a5 a <opdition pre- againſt 
cedent before any of the uſ li had ver could aviſe; Pe 
then, in the event which had Tn ee 5 bord © HA 

the huſband became tenant for life, with remainder in tall! 


to his ſon Hewitt [then in ſe, in tail to 
himſelf. That, if To, he had it in his power to have barred 


all the iſſue of his wife, except Henwitt the ſon, That this 
could never . be e intention, it 
clear that he meant particularly to provide er AR 
ren of his 2 hat if he tad N had 
happened, the death of his daughtey, and ber ooly child 
without iſſue, he never could have meant «that, in 
event, ſtrangers ſhould he his own) 


That a material arg ment art ale from the diverſe between | a 
this and the deviſe of the 2 eſtates, for that, 


2. 


. 
9 
- 


t 
| 


there, as the teſtator meant ngcondition-precedept, he had 
annexed no conditional words #@ the ſubſequent eſtates, 
but had limited Tae over in direct aaa, Thy if the 
intention were not ſo clear as it a ed im tobe, 
yet, as the words were clear, the <4. nat explain 
them away, in order to adapt them to a doubtful inten- 
tion, That it was rare that caſes cited on the conſtruc- 
tion of wills were very appoſite, and he ſhould only men- 
tion Davies v. Norten (x), being, as he ſaid, a ſtronger 

caſe than the preſent, and where there could have — 

very little doubt about the intention. wk... 

Heworth, for the defendant, contended, that no man 

who was not a lawyer, upon reading the will, could en- 

tertain any doubt of the teſtator s intention to veſt the fee 

of the Eſex eſtate in his ſon-in-law, Thomas: Shipphard. 

That the diſpoſition of the Lancaſhireeſtate corroborated * 

the argument, becauſe it was manifeſt" from thence, that 

he was a great object of his favour and bounty, the remain- 

der in fee of that eſtate being undoubtedly given to him 

in all events. That if the conſtruction contended for ou 

the part of the leſſors of the plaintiff were to prevail, this 

abſurdity would follow, that the ſon-in-law himſelf could 

derive no benefit from the deviſe in his favour, becauſe he [ 78 ] 
muſt be dead, before the contingency could happen by which 

the remainder in fee was to veſt in him. That the teſtator did 

not mean any contingency by the words © and in caſe, &c.;” 

for that to give them a4 en would be 4 ſuppoſe 7 
he intended a partial inteſtacy. That if they ſhould be con- 

ſtrued to expreſs a contingency, yet that contingency only 

extended, and was annexed to the life-eſtate to Rachel, 


FJ AN FFA 


(x) M. 1726. 2 Pere Mint. 390. 


and 


Al meant 


Bali, in reply, infiſted, that his conſtruction vn 


there was nothing wbſurd in ſuppoſing that, in the event 
e his daughter's dying before — h 


W 


3 ms forth Sogn af wo 8 3 > re 
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Abd oft na ane the ſubſequent limitations, which wen 

nt wb be veſted remainders. That the caſe of Napp 
. ande (y), which was cited and relied on by Lorl 
HarDWICKE, in Tracy v. £ithieullier (a), was in point, in 
. of this conſtructiofl. That the determination in 
Ditvies v. Norton was inexplicable, the intention "being 
manifeſt the other way [8]. That here the collatkral hen 
of the teſtator were not once mentioned in the will. 


moſt "conſonant to the intention 'of the teſtator. That 


uſband, he meant: 
partial inteſtacy, for then the eſtate would by court 
of law deſcend to his favourite grandſon. That as to the 
N being only annexed to the daughter's eſtate, 
ſuch a conſtructioh was fo plainly againſt the words of the 
will, that nothing but a direct authority could ſupport it 
But that the caſe relied on was very diſtinguiſhable fron 
this. That, in that caſe, there was no contingency. pre- 
vious to the eſtate to the feoffees, but the contingency 
immediately preceded and was annexed to the particulxr 
eſtate of Zhzabeth Sanders, and therefore the ſubſequent 
limitations being (as Lord Harpwicke ſaid in Traq . 
Letbieullier ) ſubſtantive limitations, and independent of 
the former, they aroſe out of the ſeiſin of the feoffes, 
although the eſtate to Eliaabeth could not, as the contit- 
gency, on which her eſtate was to depend, had not hap- 
pened. That here, on the contrary, the truſtees were to 
ſtand ſeiſed only on the "contingency of the wife's ſur- 
viving her huſband, and that all the limitations were con- 
nected with that event, and dependent upon it. 
The court took ſome days to conſider; and now, Lord 
MANSFIELD, after ſtating the caſe, delivered their opinion 
to the following effect: | 


PO DAP HOOD GO mae essen 


8. RAY 


[ 79 ] Lord MansFIELD,—The queſtion is, whether the limi- WW v. 
ations over are to take effect in the event which has hap mi 
ned, of Thomas Shipphard, the buſband, having ſurvive an 
is wife, the teſtator's daughter? Now there are no ei ve 

ſs words limiting the eſtate over on that event, and yt wi 
it is plain that it was foreſeen by the teſtator, for he gs th 
the rents and profits to the huſband after the death of the co 

Wife, The teſtator then proceeds to ſay, * and in caſe my ſto 

ſaid daughter Rachel ſhould happen to ſurvive the ſaid Th Te 

mas Shipphard her huſband, then upon truſt,” Sc, 188 © 

court may ſupply the omiſſion of expreſs words, if te a 

(5) Hutt. 118. Reynolds, Juſtice, who tried the ca 


100 Can. 1754 3th. 774. Anl.. 2 whoſe opinion a caſe vu 
1 
[8] It was but the ſingle deciſion of 


xd 2 plain intent, but unleſs that is the caſe, they cannot 35979. 
4 it; rr upon full conſideration of the whole of this 
will, we do not find there is ſufficient for us to gather ſuch © Pos 
intent, ſo as to warrant us in ſupplying the omitted words. againſt 
Gueſſes may be formed, but that is not enough. Perhaps, Suter - 
quod veluit non dixit. We cannot make a will for the teſ- 1405. 
tator. Conjectures may be made both ways. The arg 8 
ment, which was drawn by Mr. Howorth from the deviſe of 
the Lancaſhire eſtate, turns the other way. There may be 
a reaſon why the teſtator might not «intend the limitations 
over to take place, except in the event of, the daughter's 
ſurviving her huſband, viz. to ſecure the eſtate in tail/to 
his grandſon, Hewitt Shipphard, againſt 15 preference his 
daughter might ſhew to her iſſue by any ſubſequent huſ- 
band. If ſhe did not ſurvive him, there could be no danger 
of that ſort, as the eſtate would deſcend to Hewitt Sbipp- 
hard. This bears no reſemblance to the famous caſe of 
Jones v. Weſtcomb (a), for, there, the intention was clear 
that, failing the child, the eſtate ſhould go over to the'de- 
viſees in all events. . 


Judgment for the plaintiff IG]. 

(e) M. 1511. Prec in Chan, 316. Willinſos, B. R. H. 28 Geo. 3. 2 Term 
acy J. 1 Eg. Ca. 245. od.. 
nt of [0c] Vid: Doe, Leſſee of Veſſey, v. | | 
fees, | 
nti0» | 5 oO 
hap- | 5 
The Kix Gaggia the Ma von and BuxcrssESs cl. 
_ Jur» . N » 
con · of LyMgREe61s, on the proſecution of Da- 
x viD RoBERT MITCHELL. | 
pinion ANDAMUS to reſtore David Robert Mitchell to A retura to» 
| the office of a capital burgeſs of Lyme Regis. The e wag 
| limit writ—after reciting that Mitchell was duly elected, ad- ing, that 
s hap mitted, and ſworn, a capital burgeſs of the ſaid borough, the proſecu- 


and as ſuch capital burgeſs had always behaved and go- Jn Eau}. aa 


verned himſelf well, yet that they the ſaid mayor, Ee. ELECTED, 
without any juſt or reaſonable cauſe, had unjuſtly removed admitted, and 
e gives the ſaid Mitchell from his office of a capital burgeſs— "_ —is 


the commanded them to reſtore him, or cauſe him to be re- *[ 8 J 
caſe my ſtored, to his office, or to ſignify cauſe to the contrary, — 
id The To this, the defendants returned, „“ that Mitchell was not 
„ be « duly elected, admitted, and ſuurn, a capital burgeſs of the 
11 the * ſaid borough, and therefore they could not reſtore him, 


« or cauſe him to be reſtored,” 
On Saturday, the 6th of February, the ſufficiency of this 
return was argued, by Rooke for the proſecutor, and Laws 
efendants. | 


rence for the d 
Roole.— 
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| £779- Naehe return does not deny that Mitchel! bat 
„ been, de ſado, in poſſeſſion of the office of a capital bus. 
The Kino £2816; therefore, the concluſion, that they cannot reſtore 
againſt him, does not follow from the premiſes. The complaint 
Lrus is, that he has been removed from an office, from which 
R&c4s, they had no right to remove him. They may reſtore him, 
whether he was duly elected, ſworn, and admitted, or not, 

The mandomus ſtates, that he was duly elected, &c. on 

by way of inducement, and the defendants ought to hare 

ſet forth the reaſons for which they turaed him out. The 

reſtoring him upon this mandamus conld not decide the 

right. After he has been reſtored, that may be tried in the 
regular way by a quo warrante. The queſtion is, Whether 

a corporation, . having once admitted a member, can after. 

wards disfranchiſe him for want of an original qualificy 

tion? Now it is ſoplain that they have no ſuch authority, 

«hat there is not a hint of it in any caſe I have ever met 

with. The cauſes of amotion are enumerated in Bagg! 

. Caſe, 11 Co. (6), in Carth. 176. (c), and in 1 Burr. 538. 

d), but this is no where ſtated as one of them. [ar 
ANSFIELD—** Are you not hampered by the writ ?”)- Wn 

The writ is in the uſual form. The word * duly” is inal 

the precedents in Tremayne, and the other books. It i 

merely a word of inducement. The giſt of the complain {WiſWofic 

is the removal. All the general books, and many of the 

reports, confound the mandamus to admit, with the mands am. 

mus to reſtore. Non fuit debitè electus is a good return tion, 

the firſt, but not to the other, and this clue leads to the Hare! 
explanation of all the contradictory dis on the ſubjet WWuch 

Upon principle, it is clear that a corporation ought not © non: 

have the power to remove a corporator de facto, on a defel 
fs] of title, The franchiſe is the corporator's freehold. Entry the 
by the feoffor cannot diveſt the eſtate of a man duly er- ppl. 

feoffed. After a deſcent caſt the diſſeiſee cannot recove ¶¶ beſt 

the land by entry, So, a clerk who has been preſentel WW ctur 

under a bad title, and has been inſtituted and inducteh art) 

acquires a poſſeſſory right, which cannot be diveſted due h. 

by quare impedit. The analogy between corporate and oth in gr 

rights would be overturned, if a man could loſe his fr ęeſti. 

chiſe for defect of title, by the mere vote of the corpom wor, 

tion who admitted him. Great inconvenience would arif 

if a power to disfranchiſe, on a defect of title, were velit! Wim c 

in corporations, Many would be totally overturned by Wt wo 

In this borough, the capital burgeſſes are elected only hat! 

the capital burgeſſes, but the disfranchiſement is by een 


) T. 13 Fac. 1. 11 Co. 93.6. He cited alſo Rex v. Mayor of Di 
( % 2 & 3 V. & M. Sir Thomas 7. 8 Geo. 2. Caſes Temp. Lord Hot 
Earle; Caſe.  wicke 153. and Hereford's Coo e 
(4) E. 31G, a. Rex v. Richardſon. 16 Car. 2. Sid. 209. 
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orporation at large. If they could disfranchiſe on a ſup- 
poſed want of title, the right to elect would be a nugatory 


by an immediate removal by the whole body. It is eaſy to 

ſee, to what extent this power might be abuſed. After 

isfranchiſement, and a mandam to reſtore, the corpora» 

tion might put the party to a traverſe, or action on the re- 

urn, and, if he ſucceeded, and obtained a peremptory 

mandamus, they might again diſpute his title by que war- 
anto. Beſides, this fort of removal may be put in practice 

at any diſtance of time, after poſſeſſion for 30, 40, 50 
years, —although this court will not truſt themſelves wi 


her the authority of removal, in the regular way, after poſſeſ- 
er- ion for twenty years [o.] The rule would be nugatory, 
'C. if, by another mode, the limitation could be evaded, Car- 


1770. 


| WOL — 
privilege in the ſelect part, becauſe it might be fruſtrated The KW 


againſt 
as 
Rzx6G18s 


ity, ainly, when the courtgſtabliſhed the rule, it was intended. 
met o prevent any impeachment of a corporator's title after 
o years, by any private perſons, This power too, might 
536. 8 partially exerciſed, at very critical periods. For in- 
ord WWitance, a mayor elect might be amoved before he is ſworn; 


and this is not ideal, for it happened in this very caſe. 


n 41 icbell, being mayor elect, was disfranchiſed as a capital 
It ö burgeſs, by which means he could not be ſworn in to his 
lain Woffice of mayor, without a mandamus to reſtore him; and 
f the in the mean time, the old mayor now holds over. By the 


lame ſort of management, with a majority in the corpora- 
tion, the ſame mayor might be continued for life, Theſe 
are ſome of the inconveniencies which would follow from 
Juch a right veſted in the corporation, and there can. be 


ot none from their not poſſeſſing it. | 

defed Lawrence, — The queſtion is, Whether the ſuggeſtion in 
Enten che writ is ſufficiently denied? In all caſes, the party who 
ly co- pplies for the mandamus is ſuppoſed to know his own title 


belt, and if the right, as he ſtates it, is -denied by the 


ſented return, that is enough. Unleſs the right is that which the 
Jude Party ſays it is, in the writ, the court cannot know that 
ed but e has any right, and the motives which influenced them 
d oth in granting the writ would no longer exiſt. Here, the ſug- 
is frat eettion is, that Mitchell had been duly elected, admitted, and 
or por? n, and that he has been unjuſtly removed. If he was 
d ariſe ot duly elected, admitted, and ſworn, the reaſon for reſtorin 

e veſul m ceaſes. Had the writ ſuggeſted only thot he was 2 
d ei vould have been a bad return, in ſuch caſe, to have ſaid, 
only bt he was not duly elected, for that would then have 


deen a negative pregnant. In the preſent return, every 
ung on which Mitchell founds his title is denied. Is it 


Vol., I. 


[82] 


meant 


[9] This rule was eſtabliſhed in the 1962. and explained in Rex v. Willem 
mcelſea cauſes, M. 7 Geo, 3. 4 Burr. n H. 10 Geo. 3. 4 Burr. 2522, 
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a> 
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* 

Ihe Kine 
. 
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Reon. 


the caſe of The King v. Sir Henry Penrice, reported in 


T 83 ] 


(e) H. 11 bn 3. Andrews 105, (J) 170. | 
T. 18 Geo. 2. Str. 1235, (!) M. 2 FV. & M. 1 8b. 65 


We M. 1 Anne. 2 Salk. 433. (m) E. 1000. 3. 2 Ld, Ran. 135 
u . un 9 TP eo. 3 · 2 Ld, Rm. 


(i) 12 Mod. 2. ; (n) T. 33 & 34 Geo, 2. 1 Burr. lol 


* 


. 


the other caſes mentioned there, that the writ ſuggeſted 


» 
* 
23 * 
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meant to be contended, that nothing but the fact of the 
removal can be queſtioned on a-mandamus to reſtore? If 
ſo, it would not be competent even to deny that the party 
had ever been admitted. But I inſiſt, that it is ſufficient 
to deny any part of the title ſuggeſted, either the duenek 
of the election, or the duenefs of the admiſſion. In the 
caſe of The King v. "The Mayor of Lynne, of which Sir 
Himes Burrows has furniſhed me with a note, and which 
is alſo reported in Andrews (e), Lord Chief Juſtice LEk faid, 
that it was enough if any part of the ſuggeſtion was de- 
nied. (BULLER, Juſtice,—“ According to the note I have 
«of it,” he ſaid, * if any material part was denied).“ In 


Strange (> it was held that if any immaterial circumſtance 
is alleged, it is a good return to deny it, even though the 
anſwer amount to a negative pregnant. (W1LLEs, Ju: 
ice. That was the caſe of a mandamus to admit.).” A 
to Hereford's caſe, it does not appear there, nor in any af 


that the party had been debito modo admiſſus, or eleftus. In 
the caſe of The Queen v. Twitty (g), the ſuggeſtion being 
debito modo eteftus, and the return non debito modo electu, 
Lord Holt ſaid, that was a good return, for it was an anſwer 
to the writ, That, dey was a mandammus to admit, but 
the reaſon given will apply in the cafe of a*mandamus to 
reſtore. In The King v. Lambert (5), which is reported in 
12 Modern (i), the writ, which was a mardamus to reſtore, 
was debite eleftus, the return nunguam debits electus, and it 
was held good, ** becauſe it was a direct anſwer,” I 
Lambert's cafe, which is reported in Carthew (I), is the 
ſame, it is there, by miſtake, called a mandamus to admit. 
(BULLER, eee 12 Mad. is not a book of any auth 
&« rity).” In the caſe of The King v. Hill, in Shower (I), 
appears, from Lord Holt argument, that the mandum 
was to reſtore, and there, likewiſe; non debito mods eleclu 
was determined to be a good return, and for the ſame rt 
fon, « becauſe it followed the writ.” Stevenſon v. Nevenſo 
as reported by Lord Raymond (m), was a mandamus to it 
ore, and it appears thats on the trial of the iſſues in thit 
cafe, Mr.'Serjeant Pengelly called witneſſes to prove the 
due election. In Crawford v. Powell, the writ ſuggeſteds 
due election, and the return was, not duly elected, and 
was not objected to (a). All thoſe cafes prove that tht 
return may deny the ſuggeſtion in the very words of L. 


3. 
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writ. In Hilary, 16 Gee. 3. The King v. The Church uur 
dens of Taunton St. Fames [+ 37], was the caſe of a man- 


that he was duly elected. The return was, “ Not duly 
« elected,” and it was held to be good. (BULLER, Juſtice, — 
« ] argued that caſe, and this point was not made a queſ- 
« tion. The return alſo ſtated, that the ſexton was res 
« moveable at will, and the argument went upon the queſ- 
« tion whether thoſe two matters could be joined in the 
« return.”) The precedents in Tremayne and other books 
afford no argument, for there is no ſettled form for this 
writ in the Regiſter, and it is always adapted to the cir- 
cumſtances of the cafe, Either it is neceſſary to ſuggeſt 
the dueneſs of the election, or it is not; if it is, it is pro- 


the per to deny it; if it is not, thegought not to have ſug- 
fur geſted it. As to the ſuppoſed negative pregnant in the re- 
A WW turn, viz. that it -admits that Mitchell had been in poſſeſ- 
70 ſion, that is not ſo; it admits no part of the ſuggeſtion; 
oY neither his former admiſſion, nor the removal. The fort 


of certainty required in returns, is aſcertained by Lord 
Hall in the caſe of The King v. The Mayor of Abingdon (o), 


fary inference that will be ſufficient. The court cannot 


, but intend from this return, that Mitchell had been in poſſeſ- 
us (0 fion de facto, becauſe the only allegation of the writ is, that 
ed in he was duly in poſſeſſion, and that is fully denied ; yet, all 
ſiore, the arguments of inconvenience proceed upon the ſuppoſi- 
1 tion, that the return admits a de faFo poſſeſſion, On the 


other ſide they have admitted, (by arguing the ſufficiency 


damus to reſtore L. C. to the office. of ſexton, ſuggeſting The Kino 


and it appears there, that when a thing follows by necel- 


L841 


s the of the return, and not traverſing it,) that Mitchell was not 
admit, duly elected. It appears, therefore, clearly, that he is 
aothe- without title, and, in ſuch a caſe, although the return 
(7), ſhould be inſufficient, the court will not award a peremp- 
en. tory mandamus ; Rex v. Tidderley (p), Baſſet v. The Mayor 
elects of Barnſtaple (g). | | 

ne rer Keole, in reply, It ſeems to be agreed, that a corpora- 
venſan tion has no right to disfranchiſe its own members for want 
os of title, and the only diſpute now is, whether Mitchell was 
3 in poſſeſſion. It is ſaid that the writ ſuggeſts a due election, 
ve 11 vhich the return denies, and therefore nothing is admitted 
geſt * by the deſendants; but if, knowing our own caſe, we have 
ed, rn ſtated it right, we ought not to be in a worſe condition, 
75 Fo than if we had only ſaid that he had a bad title. They 
4 ſhould have denied either the fact of admiſſion, or the fact 


of removal ; for the right is immaterial, In the caſe of 
r | | 5 The 


3 


—— 


a4” 
3” 


[f 37] eee Cowp. 41 N | M. 12 Car. 2. 1 Sid. 14. 
ky 2 12W. 3. 1 Ed. 4% 355. a 8 E. 18 Car. 2. 1 Sid, 286. 
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1779: The King- v. The City of Chefter (r) the court expreſih 

573 „makes the diſtinction between a mandamus to reſtore, and 

| The King a mandamus to admit; and, wherever a caſe of mandamu; 
| againſt bas been decided with that diſtinction in view, and upon 
Lyms ſolemn argument, I will venture to affert that non debit 
RE OI. modo electus, admiſſus, et juratus, has not been held to be: 
good return to a mandamus to reſtore. All the caſes cited 

on the other ſide, which relate to offices not corporate, are 

beſide the preſent queſtion. The rights of churchwardens, 

ſextons, and coroners, cannot be tried by quo warrants; 
therefore, where there are different claimants, the court 

will grant a mandamus. to each, and let them litigate the 

right in that manner, If we were to take iſſue on this re- 

turn and go to trial, and obtain a verdict, the court could 

then only grant the perengptory mandamus. on the ground uf 

prior poſſeſſion, for the right could not be queſtioned at the 

trial. The corporation cannot conteſt it at all; the King 

only by guo warrants, The concluſion of the return , 

that they cannot reſtore. Why? Becauſe Mitchell was not 

duly elected. That inference is not true, for they mult 

reſtore, if there has been a de fas election. The return 

at moſt denies the actüal poſſeſſion only by argument, 
which is inſufficient ; for Lord Hole ſays, that the certainty 

in returns ſhould be as great as in inditments. _ 

{ 85 ] Lord MansrtLD,—l have often ſaid, that I was partic 
8 larly anxious that every part of corporation -law ſhould be 
ſettled on clear and certain principles, and not on nice ſub- 

tleties and verbal diſtinctions. We will therefore conſider 

of this queſtion. At preſent, it ſtrikes me to be ſufficient 

if the ſuggeſtion of the writ is fully denied, whatever thi 

is. I am not thoroughly aware of the ſenſe and meaning 

of the diſtinction between elected and duly elected; be- 

cauſe it ſeems to be a contradiction to ſay, that a man h 

been elected, and at the ſame time to ſay, he has not bee 

duly elected; they ſeem to me the ſame. On an iſſue u 

try if a man has been elected, he muſt prove a due election 

In general, where a perſon takes upon him to ſuggeſt vn 

he was not bound to do, that may be denied. But anoth* 

thing ſtrikes me at preſent; the return ſhould be ſuch , 

| If true, would ſhew that the party has no right to be rello- 

ed, and therefore it ought to deny the material part- 1 

che caſe of Lynne, (a very full note of which Mr. uſa 

Bvia.er has ſhewn me, ) they go very nicely. into the 
arguments upon this head. There, it was denied that tb 

was any admiſſion. Here, they deny that Mitchel! m wi 

duly elected, admitted, and ſworn, in the conjuna* 

Upon ſuch an iflue, he muſt prove all the three alle 

tions; yet the dueneſs of his election is immaterial, fo'® 
corporation could not judge of the title. I give no op 
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This day, his Lordſhip, after ſtating the writ and return, 
delivered the opinion of the court, as follows. | 

Lord MansFIELD,—The queſtion is, whether this is a 
ſufficient return. The grievance complained of, by the 
perſon applying for the writ, is, that, baving been duly 
elected, admitted, and ſworn, he has been removed by 
the corporation ; and they are to ſhew a juſt cauſe of re- 
moval. It is admitted, that they could not remove for 
want of an original title; but it is contended, that they 
have ſufficiently anſwered the ſuggeſtions of the writ, and 
that iſſue may be taken, or an action brought, on the re- 
turn, Upon fall conſideration, we are all of opinion, that 
the return muſt anſwer, not the words, but the materiality 
of the writ, and nothing ſhews this more than the nicety 
in the caſes as to elected and duly elected. In the caſe of 
Lynne, the whole turned upon the queſtion, Whether it 
was a return to the material part? A return which ſeems 
to be guarded, and not to deny the ſubſtance, is. bad, al- 
though I rather think nothing is an election but a due elec- 
tion, Here the material ſuggeſtion is the removal. They 
were not to judge of the title. The return is in the con- 
junctive, - not duly elected, admitted, and ſworn, and, 
therefore, fallacious. If the truth would have warranted 
it, and they had returned not duly elected, or admitted, or 
ſworn, it might have been good. We are all of opinion, 


that the return is inſufficient, and therefore a peremptory 
mandamus muſt iſſue. 


a Bankrupt, againſt WATTS. 


verdict having been found for the plaintiffs, and a rule 
obtained to ſhew cauſe why there ſhould not be a new 
trial, the caſe came on to be argued this day, when the 
queſtion was, Whether, under the particular circumſtances, 
an aſſignment of a leaſe which had been made by the bank- 
rupt, was an act of bankruptcy ? 

Upon the report of the evidence, the facts appeared to 
be, That on the zoth of November, Gaſcoyne, the bankrupt, 
ſeat for one Hall, his attorney, to adviſe with him about 
his affairs, when he ſhewed Hall a decree of the court of 
Chancery againſt him, and told him, he had been. ſerved 
with a /ubparna, and was threatened with an attachment, 


but was not able to pay the money, He aſked Hall; whe- 
ther his creditors could not be forced to take a compoſition, - 


Who told him they could not, and that, if the attachment 
ſhould iſſue, he muſt pay the money. He then told Hall, 
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Dzvon and Another, Aſſi gnees of GASCOYNE, 


8 that 


F 85 
1779. 
The <4 

a 
Cena 


Rx dis. 


i 


Monday, 
8h F eb, 


Ih an action of trover, by the aſſignees of a bankrupt, a. An Aſſign- 


ment of a 
leaſe, part of 
a hankrupt's 
eſtate, made, 
in contem- 
2 of a 
nkrup 
to ſome of the 
creditors, is 
an act of 
bankruptcy. 


. ” 
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ate of th inte bes bad Aae ned ivlemflhire; ad 


they thought he could not pay above eight ſhillings in the 
pound. Fall, upon this, adviſed him to become, a'bank. 


rupt. He ſent again for Hall, on the 2d of Dicembio, and 


then named to him ſome creditors who had been long great 
friends' to him, and bad indorſed bills for him which were 
not yet due, which would diſtreſs them, and ſaid, that as 
he could not pay the bills, the only method by which he 
could ſecure them, would be, by an affignment of the 
leaſe in queſtion, On the 3d of December, Hall went 'to 
him again; and was told by him, that Cox, one of bis 
creditors, had been with him, and had ſaid that Blake, at- 
torney for Cx, thought matters might be ſettled without a 
bankruptcy. At four or five o'clock in the afternoon of the 
zd of December, the aſſignment of the leaſe was executed to 
three of his creditors atis, Giles, and Ha!l.— After the 
execution of the aſſignment, Hall went to Blake, when, 
upon his ſtating to him the ſituation of Gaſcoyne's affairs, 
Blake agreed it was proper a commiſſion ſhould be ſued 
out. Some of the creditors were preſent at this meeting, 
and. mentioned the leaſe as a part of Gaſcoyne's eſtate ; on 
which Hall told them of the aſſignment, but did not men- 
tion when it was made. The leaſe was worth about 400/, 


and was only aſſigned to ſecure about 250 J. and was then 
to be held in truſt for the bankrupt, his executors, admi- 


niſtrators, and affigns. The aſſignment recited that Giles 
had become ſecurity, for the bankrupt. Hall had lent him 
money, and ſeveral bills and notes had been indorſed for 
the bankrupt, by Watts, Giles, and Hall, which remained 
unpaid, and he had agreed to aſſign the leaſe, in order to 
ſecure the payment of thoſe debts, | Ef 
Dunning and Peckham, for the plaintiffs.— The Solicitir 
General, for the defendant. Edi 55 
For the plaintiffs, it was argued, that this was a fraudu- 
lent conveyance within the ſtatute of 13 Eliz. c. 5. ; and 
that, by 1 Fac. 1. c. 15. fraudulent conveyances are made 
acts of bankruptcy. Three facts are clear: 1. Gaſcmn- 
was inſolvent at the time of the aſſignment, for, by his own 
account, he could only pay eight ſhillings in the pound, 
2. He intends to prefer the aſſignees of the leaſe, to his 
other creditors. 3. When he made the aſſignment, he is- 
tended an act of bankruptcy. In Horſley v. Demattes (1), 
an aſſignment, by deed, of all a.trader's ſtock; though by 
way of ſecurity, and for a valuable conſideration, was beld 
to be an act of bankruptcy. In Linton v. Bartlett (t), an 
aſſignment, by deed, of only one third of the bankrup!'s 
effects, by way of ſecurity, was determined to be an act of 
bankruptcy. In the caſe of Ruft and Another, Mun, 7 


B. R. H. 31 C. 2. 1 Burr. 46. (9) C. B. H. 10 G. 3. 3 Will 47. 
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Papps, v. Cooper, which, was determined. in this court 7. 
17 Geo. 3. a parol aſlignment of part, as a ſecurity to a 
creditor, and under very favourable circumſtances, but in 
contemplation of an act of bankruptcy, was held to be a 
fraud againſt the bankrupt-laws, and therefore void [+ 389. 
It was not an act of bankruptcy, becauſe it was not by 
deed, but ſuch an aſſignment by deed is in itſelf an ak 
of bankruptcy. b WE OR 

For the defendant, it was ſaid, that the aſſignment was 
of real property, and there was a bong de. conſideration 
for it. The circumſtances of the overplus, after paying the 
creditors to whom the aſſignment was made, being limited 
to the bankrupt, (which was infiſted upon on the other fide 
as evidence of an intention to defraud the other creditors,) 
is a proof of the fairneſs of the tranſaction. It is like the 
caſe of a mortgage, where the mortgagee muſt account for 
the overplus to the mortgagor, or thoſe who ſtand in his 
place. If the ſurplus had been limited to the other credit= 
ors, or the aflignees, zbat would have plainly ſhown that 
an act of bankruptcy was in contemplation.  Horfley v. 


which were very ſtrong, but-it was not there laid down, as. 


was clear the bankrupt could not ſtand longer than the 
Saturday, and the order was ſent, by expreſs, to deliver the 
goods before that time, The creditors, here, were in- 


was ſaid, this alignment was a fraud, in particular, upon 
the creditor under the decree and attachment, but þs 
could not have taken the leaſe, if there had been no aſ- 
ſignment, the attachment being only an execution againſt 
the perſon, e N | 

Lord M ansr1ty faid, he continued of the ſame opinion 
which he had entertained at the trial, 'viz. that this was a 
fraudulent deed, and an a& of bankruptcy. He thought 
it was fraudulent on two grounds: 1. It was fraudulent 
againſt the creditor under the decree, The court of Chan- 
cery would. have relieved him againſt the defendant, and 
given him the benefit of the leafs, notwithſtanding the af- 
iignment was for a valuable conſideration ; for if any man, 
knowing of a judgment, or a decree, purchaſes, though 


other view, the aſſignment was a clear fraud againſt the 


8 4 | 1 


Demattos went on the particular circumſtances of the caſe, 


1779. 


= 


9 


[881 


a general rule, that a bond fide aſfignment to a fair creditor, 
even though in contemplation of an act of bankruptey, ia 
void. Ri v. Cooper differed from this caſe, for, there, it 


formed of this aſſignment, and did not object to it. Is 


far a full value, the purchaſe is fraudulent and void. This 
was eſtabliſhed in pry ana Caſe (u). The creditor in equity 
might have had a ſequeſtration. of the leaſe. 2. In the 


g-neral creditors under the bankrupt-laws. The bankrupt 


(+ 38) Since reported, Cowp. 629. (#) M. & EA. 3 Cox 80. . I 


which they were told of it was the worſt 
for the bankrupt concealed from them, when or how i 


not made long before. All amicable commiſſions are agreed 


preference. oF | 
Borten, Juſtice, obſerved, that the preference given th 
the defendant, and the two other affignees of the leaſe, 
was voluntary, for they had not applied to the bankrupt 
for payment of their debt. The motive perhaps was not 
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\ was adviſed, and agreed, to have à commiſſion ſued ont; 


and, after that, made the aſſignment. It was faid, the 
creditors were told of the aſſignment. The manner i 

of the cafe; 
was made, and they had no reafon to fippoſe that it wa 


to by the creditors, on the idea that there is to de nd 


culpable, but the tranſaction was contrary to the genera 


Policy of the law. 


[x 29] Since the former edition of 
\ theſe Reports was publiſhed, the fol- 
lowing important cafe has been deter- 
mined in the court of King's Bench. 


HasszTs and Another, Aſſignees of 
Jackson, a Bankrupt, v. S1mesox. 


This cauſe came on in M. 21 Geo. 3. 
before his Honour the late Maſter of 
the Rolls, (Sir Thomas. Sexvell,) who 
directed an iflue to try the following 
queſtion ; via. Whether Jaclſon 
was a bankrupt, within the true intent 
and meaning of the ſeveral ſtatutes 
made relating to bankrupts, at the 
time. of the execution of a certain in- 
denture, dated the 14th of Aug 
1773, and made between the ſaid 
Jackſon, (therein deſcribed to be a mer- 
cer and grocer,) of the one part, and 
the defendant on the other part, wit- 
neſſing, among other things, that the 
faid Zackſon had ſold and delivered to 
the ſaid defendant; all the houſehold- 
furniture, poods, chattels, and perſon- 
al eſtate, of the ſaid Nase (except as 
therein excepted, ) fubje& to the pro- 
iſo therein mentioned?“ B 
The trial of this iſſue came on, at 


the ſpring afſizes fer the county of 


Stafford, 21 C 3. before Nares, Juſ- 


tice, when a verdict was found fo 
plaintiffs, , N. 755 


In Eafter Term following, 'Howerth 


obtained an order, in the court of 


Chancery, to ſhew..cauſe, why there 


3 


The rule diſcharged [f 39]. 


ſummer aſſizes for n and, 
c 


made, and now in force, concerning 


tion, Child, to whom he was quite 4 


| Rock in unde. He had no wile 


ſhould not be a new trial ; which 
was afterwards argued, on the 21ſt of 
June, 21 Geo. 3. but the Lord Chan- 
cellor did not deliver bis opinion til 
April, 23 Geo. 3. when the order vu 
made abſolute. A508 

- The ſecond trial came on before the 
fame Judge, and a ſpecial jury, at the 


upon that occaſion, a caſe was reſerved 
for the opinion of the court, the pu- 

rt whereof was as follows: 

Ralph Fackſon, of H. in the county df 
Stafford, grocer, was, on the 28th of 
November 1777, being the day on 
which the commiſſion of bankrupt ib 
ſued, a trader, within the true intent 
and meaning of the ſeveral ſtatutes 


bankrupts. He became indebted 10 
the . petitioning creditor, in 100/. by 
bond, bearing date the 13th of dup 
1770, and payable on the 1 3th of Fer 
ary 1771. Some days previous to the 
14th of Auguſt 1773, he applied to obe 
Child, an attorney and conveyance 
to propoſe an indemnity to Simp/o 
the defendant, againſt a bond in which 
Simpſen had joined with him, to a Mn. 
Barilom. At the time of this applic 


ſtranger, aſked him what property be 
had ; and he anſwered, that he bel 
the newly built houſe, (mentioned n 
the indenture of the 14th of 
1773, beſides his houſehold goods zl 


with him. Child then aſked, Whe- 
ther he had any objection to include 
the houſehold goods and ſtock in trade, 
in the indemnit7 He ſaid, he had 
not; and that he had drawn rathet too 
much money out of trade, towards 
building the houſe ; and that the mo- 
ney borrowed of Mrs. Bartlom, and 
for which Simpſon had become bound, 


out of trade; and that he wiſhed to 


ſe; indemnify impfen, in ſuch manner as 
pt Child ſhould think reaſonable and right. 
not Thereupon, Child prepared the inden- 
ral ture in queſtion. ; 


t recited, That the defendant, a 

the inſtance and requeſt of Tack/os, 
and for his proper debt, together with 
Fackſon, was, by a bond of the ſame 
date, bound to Mrs. Bartlom, in the 
penal ſum of 400 J. conditioned for 
the payment of 2c04, with intereſt, 
0 on the 14th of the enſuing February; 
that it was agreed between Faek/on and 
the defendant, before the execution of 
the ſaid bond, that the defendant, his 
heirs, executors, - and adminiſtrators, 
ſhould be ſufficiently indemaiſied there- 
from, out of the copyhold and perſon- 
al eſtate of Jackſon therein mention 
ed; and that he ſhould ſurrender, 
grant, and aſſign, the ſame to the de- 
fendant, his executors, adminiſtrators, or 
. aſhgns, in ſuch manner as he or 


poſe aforeſaid. It then witneſſed, 
that, in purſuance, and in part of the 


2 performance of the ſaid agreement, and 
I by in order to indemnify the defendant, 
dup his heirs, executors, and adminiſtra- 


tors, from and- againſt the ſaid bond, 
and the principal and intereſt thereby 
ſecured, and all coſts, charges, and 


0 trouble, any ways concerning the 
gl lame, the laid Fackſon, for befelf, 
which bis heirs, executors, adminiſtrators, 
a Mn. and aſſigns, did covenant with the de- 
applicr fendant, his heirs, executors, and ad- 
quite 4 miniſtrators, and every of them, that 
erty be be lid Jack/on and his heirs, and all 
he bal other perſons havin any eſtate or in- 


tereſt in the copyhold premiſes therein 
iſter. mentioned, ſhould, at his and 
their coſts and charges, within three 


Gnture, at ſome court baron,. to be 


z% 
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was to replace the money ſo taken 


{ 90 ] they ſhould direct, for the pur- 


months after the date of the ſaid in- 


' 4 * 
# * 


” 2 
- 
9 
- 


held for the manor of yy ey 
"Newcaſtle under Lynne, 


ſurrender into the bande Dvon 
of the lord of the ſaid wry 
manor, or of his ftew- WIrITS. 


ard, according to the 


cuſtom of the ſaid ma- | 
.nor, free' from all incumbrances, all 
that new erected copyhold meſſuage, 


ſituate in S. within the ſaid manor, 
then in the occupation of Fack/on, or 


his under-tenauts or aſſigus, together 
with all barns, ſtables 
belonging, to the uſe of the defendant, 
his executors, . adminiſtrators, and aſ- 
ſigns, for the term of 500 years, to be 


Dc. thereto 


computed from the date of the ſurren- 


der; provided, that if Fackfon, his 


heirs, executors, or adminiſtrators, 
ſhould, on or before the 14th of Fe- 


bruary next enſuing, pay the ſaid 200 I. 
and intereſt to Mrs. Bartlom, and, 
in the mean time, and until payment 
thereof, ſhould fave harmleſs, and 
keep indemnified, the ſaid defendant, 
his heirs, executors, and adminiſtra- 
tors, and his and their goods, chattels, 


lands, and tenements, from and againſt 


the ſaid bond, and the principal and 


intereſt thereby ſecured, and all coſts, 
charges, Nc. concerning the ſame, 


then the ſaid indenture, and the ſur- 


render fo to be made, ſhould from 
thenceforth ceaſe; determine, and be- 
come void. Then there was a cove- 
nant by Jackſon to pay the 2007. and 
intereſt according to the faid proviſo, 
and that he had done nothing to charge 
or impeach the title to the ſaid meſ- 


ſuage. The indenture then further wit- | 


neſſed, that, for the ſame conſiderations, 


and in further part performance of the 
ſaid agreement, Jaciſon did bargain, 


ſell, and deliver to the defendant,” his 


executors, adminiſtrators, and aſſigns, 
all the bouſehold-furniture, goods 


chattels, and perſonal eſtate, of the ſaid 


2 therein mentioned ; that is tio 
* 


c. (here followed an inven 
of furniture in \Zack/ſer's houſe), and 


- all other the goods, chattels, ſtock in 


trade, and perſonal eſtate, whatſoever, 
of him the ſaid Jackſon, fituates at &. 
aforeſaid, or eHewhere in the kingdom 


of England, (wearing-apparel except- 


cd,) to bold the ſame, to the defend. 
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ant, his executors, ad- 


PE, miniſtrators, and aſ- 
8 ſigns, for ever, ſubject, 
; againſt nevertheleſs, to the 
Warr. proviſo aforeſaid ; and, 


OOTY”  - oh abd Fackſon did 


thereby grant to the 


_ idefendant,' his executors, adminiſtra- 


tors, and aſhgns, in default of the pay- 
ment of 200 l. and intereſt, on the day 
mentioned in the proviſo, full power, 
at any time or times, to enter inte the 
premiſes of the ſaid Jackſon, and to 


take, carry away, and ſell, any of the 


faid goods and chattels. Then Fackſon, 
by the ſaid indenture, for himſelf, his 
heirs, executors, and adminiſtrators, 


covenanted with the defendant, his 
executors, adminiſtrators, and aſſigns, 


that they would warrant and defend 
the goods and chattels fo bargained 
and ſold to the defendant, his execu- 
tors, adminiſtrators, and aſſigns, ſub- 
ject to the ſaid proviſo, againſt him 
the ſaid Jackſon, bis executors and ad- 
miniſtrators, and every other perſon 
and perſons whatſoever; of all which 
goods and chattels the indenture ſtated, 
that the ſaid Jackſon had put the de- 
fendant in full poſſeſſion, by delivering 
to him a ſilver tea · ſpoon, in the name 
of all the ſaid goods and chattels, at the 


ſealing and delivery of the ſaid indenture. 


This indenture was duly executed 
by. Jackſon. - A commiſſion of bank- 
rupt, bearing date the 28th of Vo- 
vember, 17 Geo. 3. iſſued againſt him; 
and his eſtate and effects were aſſigned 


5 by the commiſſioners to the plaintiffs, 


on the gift of December, 17 Geo. 3. 
Jackſon, at the time of the execution af 
the indenture, was in full credit. The 
houſe therein mentioned was then 
worth 400 J. and his perſonal eſtate 
worth 800 /. more. He continued in 
trade, and in credit, until the mont 
of Odober 1776. | 
'The queſtion ſtated for the opinion 
of the court was the ſame with that con 
tained in the terms of the iſſue. 
I The caſe came on to be argued, M. 2 
Geo, 3. on Tugſday the 2 5th of N r, 
by Mares for the plaintiffs, and 


it being alleged, on the part of 


9 defendant, that Jaclſon was worth a 
| ©, great deal more than the money borrow, . 


TH \ 
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ess IN HILARY TE An 
ed of Mrs. Bartlom, at the time of the 


debt, and that due to the petitioning 


ſhould enquire, whether Jackſon owe 


in that manner. The defendant, kt 
aid, cannot prove a negative ; an, WP "" 
one way or the other; the caſe ou 


' owe a great deal.“) — This caſe bs 
- the ſame ſtate of facts that appem 
"ſhip ſtrongly inclined to think the 


for the defendant ; but, 


execution of the indenture, and that i 
did ndt appear on the caſe, that hy 
owed any thing at that time, but thi 


creditor ;-'the court directed the argy 
ment to ſtand over till the next term; 
and that, in the mean time, the partie 


any other debts at that time, and; f 
it ſhould appear that he did, that u 
addition, ſtating ſuch other debty 
ſhould be made to the caſe. 

No ſuch addition, however, vn 
made, and the caſe came on apaio for 
argument, in H. 24 Geo. 3. on Tueſdy, 
the 3d of February, | 

Lord Mansfield directed Bower 1 

in. | 

He informed the court, that, i 
conſequence of what had paſſed l 


term, there had been an attendance 1 dn\ 
Buller Juſtice*s chambers; and that th 


defendant had there offered to admit 
any debt, previous to the execution d 
the indenture, which the plaintifh 
ſhould verify by affidavit, and tha 
they had not attempted to prove ay 


therefore, the court will preſume thi ere 
Fackſon was no otherwiſe indebted that 
as is tated in the caſe.—!Lord Mar 
field. The court will not preſunt 


ſays, Jackſon was in good credit; 
man may be in very good credit, and a 


been twice before the Chancellor a 
now before this court; and his 


was not enough to eſtabliſn an 28 U 
bankruptcy. The queſtion is, Wi 
ther the aſſignment and conveyan 
contained in the indenture in queſta 
being expreſsly made as an indemnlf 
to the ſurety, is ſuch a conveyance nm *" 
conſtitutes an act of bankruptcy, vi 
in the meaning of the ſtatute * 
1 Jac. 1. c. 15, F 2. the words 
which are, © or make, or cauſe u 
* made, any fraudulent grant, 
„ conveyance, of his, her, or it 
% lands, tenements, goods, or cl 
* tels, to the intent, or whereby, 

berg or their, creditors (hall 0 


be defeated or delayed, for the re- 
covery of their juſt and true debts PP? 
« to actual fraud, or undue prefer- 
ice, no ſuch thing was pretended, or 
mpted to be proved. Tackſon does 
pt appear to have owed more than 
50 / to all the world at the time; 
id this caſe differs materially from all 
e others which have ariſen on this 
auſe of the a& of parliament, in this 
rcumſtance, that the party, to whom 
e conveyance was made, was not a 
editor at all at the time, nor then 
ely ever to become a creditor, It 
not ſtated that he ever did, and, in 
g, he did not, become a creditor till 
er the commiſſion of bankruptcy iſ- 
ed. It may be proper to mention 
e leading caſes, to ſhew how much 
ey are diſtinguiſhable from the pre- 
nt. In Worſley v. Demattos (a), the 
dnveyance was, it is true, an indem- 
ty; but it was made at a time when 
je bankrupt was ſo much indebted, 
to be unable to carry on his trade, 
ithout the aſhſtance of Demattos ; and 
was made for the purpoſe of being 
floating ſecurity to him, for con- 
ngent acceptances of bills to be drawn 
don him by the bankrupt, There 
ere, beſides, many circumſtances of 
ud in that caſe. In Linton v. Bart- 
(„ the aſſignment was to an ac- 
al creditor at the time, and was 
ade when the party was inſolvent, 


vid his creditors. In Wilſon v. 
Pay (e), the party was inſolvent at the 
e of the aſſignment; it was execut- 
| under very fraudulent circumſtances, 
protect, and prefer, a favourite 
editor ; and only a few days before 
e bankrupt abſconded. In Compton 
Bedford (d), the bill of ſale was, in 
e manner, exeduted under the im- 
eon of an immediate inſolvency, 
give a preference to favourite cre- 


y abſconded. Theſe are all the 
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dd on the very eve of abſconding io 


tors, and the very day before the 
time of the execution 


. 1 


material caſes, except 
that of Law v. Skinner, 
which | ſhall be mens 
tioned afterwards. In 
the preſent caſe, the 
defendant. could not 
have taken poſſeſſion N 

of the eſtate, or goods, under the in- 
denture, at any one time, prior to the 
commiſhon. ' If he had, the eſtate 
might have been recovered from him 


* 
- 
% F 


Devon 


— nnd 
- 


| — | 


by 7achſon, in ejectment, and the goods 


in trover; for the court will not 


perinitfatruſtee to keep poſſeſſon C 92 


againſt his ce/ſtuy que truft (e). It 

may be faid, that the leaving Fackfox in 
poſſeſhon gave him a falſe credit. But 
will it be contended, that his credit 
would have been worſe, if the tranſ- 
action had been publicly known? If 
Mr. Hoare, the banker. were to make 
an aſſignment of all his property to 


ſecure the payment of 204 would 


ſuch an act, when known, hurt his 
credit, or make him "a bankrupt? 
The circumftance of the amount of 
the debt in proportion to the property 
is what affects credit, not the amount 
of the ſecurity. As to the caſe of 
Law v. Shinner (J), it was decided on 
a principle which certainly is not law; 
for the Chief Juſtice is there made to 
ſay, that the queſtion turned upon 
this, Whether the deed did not, 
ipſo facto, create an inſolvency in the 
trader? that, if ſo, it was clearl an 
at of bankruptey ( 2). —(Land 


Mansfield, —* You are right; a man 


may be inſolvent, without being a 
bankrupt; and a man may become a 
bankrupt, and yet be able to pay 25 4. 
ia the pound. The reaſon why a man 
becomes a bankrupt, Who conveys 
away all his property, is, that he 


thereby becomes totally. incapable of 


trading.” ) — Here, the proviſo would 


have prevented the defendant from 


entering or taking poſſeſſion at the 
of the inden- 


7. 8 
0% C. B. H. 10 Geo. 3. 3 Will. 47. 
n B. R. T. 32& 33 Geo, 2, 2 Burr, 


| ES ture 

| cen en En Rene, | 832 5 
(a) B. R. F. 31 Geo. 2. 1 Burr. (ad) Guildhall, after M 2 Geo. 3 
ceram Lord Mangfield, 1 Blackſt." 362. 


* 
5 


waz 


| 


(e) 1 a, p. 5. 1 20 e 
2 CBE ee 2 Blackft. 9 9694. 
(s) 4 Blackfl. L 4. 997. * * 


4 
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9 


1 
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17. ture; therefore the de- 
<> fendant could not have 
Davon ſtopped Jackſon's trad- 

' againſt ing. To hold him to 

Wirrs. bave become a bank- 


rupt by the aſſign- 

55 ment, the court muſt 
decide, that the defendant could have 
taken poſſeffon under it. But he 
could not. If he had, it would have 
been a tortious act, and he would 
have been liable to be ſued for it, as 
ſuch, by Jackſon. Cit oxen at} 
Nares, for the plaintiffs, —The 
Maſter of the Rolls declared a pretty 
ſtrong opinion, that the aſſignment, 
in this caſe, was an act of bankrupt- 
cy, and the Chancellor gave no opi- 
nion to the contrary: he only. ex- 
preſſed doubts on the ſubject. Juel- 
ſon, at leaſt, owed 100 J. to the peti- 
tioning creditor at the time of the aſ- 
ſignment, and that conveyance cer- 
tainly tended to delay him in the re- 
'covery of his juſt debt. The inſtant 
Pan failed in the payment of the 
nd-debt to Mrs. Bartlom, the de- 
fendant had a right to take poſſeſ- 
ſion under the aflignment. Law v. 
Skinner was the ſolemn and unani- 
mous deciſion of the court; and 
this is to the full as ſtrong a caſe as 
that was. There, the bankrupt con- 
tinued in credit near two years after 
the aſſignment. A conveyance of 
| of a trader's property may be 
Fir; a conveyance” of arrive 
de agaioft the tatute,  ' | 
 »Boxwer, in reply, contended, that 
che execution of the. aſſignment muſt 
have been an act of bankruptcy, at 
the time when it took place, or could 
not become fo afterwards. | 
Lord Mansfield, —I have endeavour- 

ed to find out where there can be a 
doubt in this caſe, A fraudulent diſ- 


poſition of a trader's property is void 


againſt his creditors; and, if it is 
done by;deed, it is by force of the 
ſtatute of James an act of bank- 
ruptey. In the preſent caſe, the af- 
\ Ggnment, is by deed; and what has 


me trader done by that deed ? Why, 


o ſecure the defendant .2gaioſt the 


1 conſequences of being ſurety for him, 
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copyhold eſtate, it might have m 


be conveys a copyhold eſtate, and i 
all his goods, furniture, ſtock, &c. y 
the defendant. He enumeratez & 


goods ſpecifically, and in detail, w 
gives a ſham poſſeſſion, by delivery 
a ſpoon. It has been ſettled, on 


and over, that, Fa a trader makes; 
conveyance of all his property, f 
is, . inſtantly, an act of bar 4 tt 
It is fraudulent : it deſtroys the g 
pacity of trading. In this caſe, Ju 
fon could not fairly ſell an ounce d 
merchandize after the aſſigume 
The whole belonged to another m 
It was a fraud in Jackſon to deal w 
any body as a trader. There is 
other ground. By the afliganax 
Jackſon defeated every other « 
ditor. The petitioning creditor x 
deprived of the benefit of an ach 
There was nothing left for him 
take in execution, if the deed 
valid. But it may be ſaid to hat 
been void againſt creditors, and th 
the goods might ſtill have been tak 
in execution, under the ſtatute « 
Queen Elizabeth (hb). If fo, it 
fraudulent, and therefore an a& 4 
bankruptcy, under the ſtatute of Jax 
It makes no difference that Sin 
was not a creditor at the time. Its 
a preference to him, when he ſc 
become a creditor. Another thing: = 
does not appear that Simp/on ap- 
plied for, or knew of, the al- [ 9 
ſignment. Jackſon ſent for the 

attorney, who, I think, blundered. 
he had only 'made a conveyance 


a difference; though I give no of 
on that head. After the number 
caſes that have been decided, | © 
have no doubt. We muſt not al 
rely on the words of reports, dhe 
under great names g Mr. Juſtice 5# 
ones reports are not very accurate 

Willes, Aſohurſt, and Buller, ] ba 
concurred in opinion with his Lora 

The poftea to be delivered 9 
plaintiffs. 

The canſe, I believe, has * 
ſince come on in the court of U 
cery, for farther directions. 

Vide alſo Butcher v. Eqfto, % 


4 1 7 * 
* £1 . . * 
F he y : . 
$ - i I : 2 " 
. * 


- 


(B) 13 Es. «. 5. 


A 


ix THE NINETEENTH YEAR OF GEORGE III. 


nd il 

Ke. y | 

2 6 e n 
| CoGHLAN against WILLIAM SON. 
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na ſhip in which the defendant was purſer; Enquiries * 
had been made after him, and it did not appear that he 
had ever returned, Jebb, à captain in the | Eaft-India 
ompany's ſervice, ſaid he was in the trading way in India. 
he plaintiff had applied to the defendant to ſettle the 


w 8 2 


. 
5 = 


nd to ſettle the reſt of the debt, with intereſt, at the 
nd of the year. The plaintiff refuſed to agree to this 


propoſal, upon which the defendant ſaid, that he could 
ed ot recover, for the bond was executed on ſhipboard, and 
to h bat he could not get the witneſs. The defendant's hand- 
and d writing was proved, and alſo a receipt, and ſubſcription to 
en take bond to the Ea/t-India Company, by Steele. Upon this 
atute 6 vidence, Lord Mansfield directed the jury to find a verdict 
„un or the plaintiff; and, now, upon ſhewing cauſe againſt 
Ko a rule for entering a nonſuit, the queſtion, Whether, under 
of p * he above circumſtances, the evidence of the defendant's 
© band-writing was admiſſible? came on to be argued by the 
de ſh olicitor General and Davenport, for the plaintiff, arid Dun- 
ching: e and Morgan, for the defendant. But the counſel for 
bs he defendant thought it was impoſſible for them, after the 
LA 4niſhon by the defendant, as above ſtated, to ſupport 


| The rule diſcharged, with coſts [c. 


Eft Indice, 


N an action of debt upon a bond, tried before Lord x, an action on 
MANSFIELD, on a plea of non ef? faftum, it appeared, by a bond, if the, 
he bond, that the ſubſcribing witneſs was one Steele. He RING . 
7as not produced, but the plaintiff proved that one Steele the debt is 

had gone to the Eaft-Indies about five years ago as a cadet, proved, and 
ſeribing wit= 
neſs cannot be 


bond, when the defendant offered to pay 80/. immediately, hand- writing - 


[cr] Vide Lord Ferrers v. Shirley, when the ſubſcribing witneſſes reſide 

.R.H. 4 Geo. 2. Fitzg.195, 196. Gould there, are made evidence in Great Bri- 

umber —_ —— Geo. 3. 1 N. Pr. tain, on proofs er the hand-writing of 
33. By 260 o. 3. cap.57. 5 38. bonds the parties and of the witneſſes. 

and deeds — the | 


Tueſday, 
gth Fed. 


If the defend- 
ant undertake 
to ſet forth the 
ſtatute of 23 
H. 6. c. 9. in 
a ple to a 
ſheriff*s bond, 
a miſtetital is 
fatal.—If the 

* rephecation 
conclude with 
a verification, 
it will be bad, 
upon ſpecial 
demurrer. 


„ thing by colour of his office, by him, nor by any othe 


| © before the making of the writing obligatory aforeſaid; i 


“ bill, or warrant, in any action perſonal, or by reaſon d 
« indictment by treſpaſs, upon reaſonable ſureties of fuft- 
« cient perſons having ſufficient within the countis 
where ſuch perſons let to bail, or mainprize, 


«* warrants, ſhould require; ſuch perſon or perſons whid 


' "CASES IN HILARY TERM 


Boyce againſt WHITAKER+ 


"HIS was an action of debt on a bail-bond, brought by ti 
.* plaintiff, as affignee of the ſheriff of Rent. The defendan 
prayed oyer of the bong and condition, and ſet forth the co 
dition, which was in the uſual form and then pleaded, * Tha, 


© wit, by a certain act made in a parliament of the aj 
« Henry the 6th, held at J/eftminfler, in the county d 
„% Middleſex, on the 25th day of February, in the 21 
« year of his reign, it was, among other things, enadted 
&« by the authority of the ſame parliament, that no ſherif 
«© under-ſheriff, ſheriff's clerk, ſteward, or bailiff of fray 
c chiſe, ſervant of bailjff, or coroner, ſhould take ay 


« perſon, to the uſe of any perſon, for the making of ay 
+ return, or panel, and the copy of any panel, but 
« foyrpence. And that the ſaid ſheriffs, and all othe 
<« officers and miniſters aforeſaid, ſhould let out of priſa 
« all manner of perſons, by them, or any of them, 2. 
« reſted or being in their ae force of any vr 


ie keep their days in ſuch place as the ſaid writ, bills, « 


«© were or ſhould be in their ward by condemnation, es 
« ecution, capias utlegatum or excommunication, ſurety « 
« the peace, and all ſuch perſons which were or ſhoul 
tc be committed to ward by ſpecial commandment of ar 
« juſtices and vagabonds refuſing to ſerve according i 
« the form of the ſtatute, labourers only excepted. Aid 
t“ that no ſheriff, nor any of the officers or miniſters aforb 
&* ſaid, ſhould take, or cauſe to be taken, or make 1 
«© obligation, for any cauſe-aforeſaid, or by colour of that 
* office, but only to .themſelves, of any perſon whid 
« ſhould be in their ward by the courſe of the law, bd 
„ by the name of their officers, and upon condition um 
« ten, that the ſaid priſoners ſhould appear at the © 
« contained in the ſaid writ, bill, or warrant, and in fud 
« places as the ſaid writs, bills, or warrants, ſhould 
% quire. And if any of the ſaid ſheriffs, or other 0 
% ficers or miniſters aboveſaid, take any obligation 
* other form, by colour of their office, that it ſhould" 
void, as by the ſame act, among other things, = 
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* fully appeared That the defendant was arreſted at the 
id time of making the ſaid writing obligatory, (6th July 
778, by the ſheriff of Kent, on a pluries latitat return- 
ble on Wedneſday next after three weeks of the Holy Tri- 


ail, the writing obligatory aforeſaid, with the condition 
foreſaid, for eaſe and fawur to the faid defendant of his im- 
riſonment by the ſeid ſheriff ſhewn, and to have and obtain 


ha is deliverance therefrom; which ſaid writing obligatory 
. i ze ſaid ſheriff took by coeur of his office againſt the form 
fa the ſtatute aforeſaid. — The plaintiff replied, that the de- 
u ndant, before the return of che writ in the declaration 


entioned, to writ, on the day of the date of the bond, 


al iz. 4th Fuly 1778, as bail for his appearance at the re- 
ierif rn of the writ, ſealed, and, as his a& and deed, deli- 
"Ml ered, the bond, in the manner in the declaration men- 


boned, without' this, that the ſaid ſheriff, upon the arreſt 


1779. 


Conn ond 


Boves 
againſt 


ty (1778), and that the ſheriff, upon that arreft, took Wurrazts, 


* f the defendant in the plea mentioned, took bail, the writ- 
if al g obligatory aforeſaid, with the condition aforeſaid, for 
bet ;/e and favour to the defendant of his impriſonment by the 
Ml aid ſheriff ſhewn, in manner and form, Cc. and “ this the 


ſaid defendant it ready to verify.” To this replication the 
efendant demurred ; and ſhewed for cauſe, © That the 


it ought to have concluded to the country.” 


Trapaud v. Mercer (v), viz. 4c that, wherever there 


_ is an affirmative and a negative, the concluſion ought to 
n, ei. be to the country. He ſaid, that the plea and replication 


ere were analogous to the pleas and replications in actions 


ſhoull a the ſtatutes againſt gaming and uſury; arid that, in thoſe 
of a aſes, the replication always concludes to the country. He 
ding i Iſo cited, as in point, a cafe of i v. Waiter, which had 
|, And en determined in this court laſt term, . e 
. an 9 for the plaintiff, inſiſted, 1. That the conclu- 
u 


tled to judgment. 1. As to the firſt point, he cited 
aden v. Haines in Carthew (w), where, although there 
as a demurrer to a replication like the preſent, and which 
cluded with a verification [io], no objection was made 

on 


a tion. Morgan inferred 
00 B. R. E. 6 . & M. Carth. probably becauſe of the 


canberbatch, that the replication, in cation, yet it may, and, 


replication, denying the whole ſubſtance of the plea, 
concluded with a verification, and to the court; whereas 


Baldwin, for the defendant, contended; that this caſe 
ras within the reaſoning and general principle laid down 


the replication was right. 2. That the plea was 
d, and therefore at all events the plaintiff would be en- 


(v) T. 33 & 34 G. 2. 2 Burr, that caſe, concluded with a veriſica- 
022, that it did, 


traverſe ; but, 


: | although it is a general rule that a 
[10] It isnotated, eitherin Carthew traverſe muſt conclude with a verifi- * 


when it com- 


96 - 


175750. 
lead 
Boyce: 


againſt 


WHITAKER,; 
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on that ground; and he obſerved, that, by the report o 
the fame caſe in Comberbatch (x), the court is ſtated to 


have faid, that the plaintiff ſhould: have alleged, that the 
bond was pro bono et vero debito, and then traverſed the caſe 
and favour. He alſo cited Lenthal v. Cote, in Saumdert and 
Siderfin (y), where the replication was exactly ſimilar to 


this, concluding with a traverſe of the eaſe and favour, 


and a verification; and yet, on a ſpceial demurrer, the 
preſent objection was not made. He mentioned alſo a 
precedent of the ſame fort in A/>ton's Entries, title Debt (2). 
2, He ed that the plea was bad on two accounts. In 


the firſt place, becauſe. the ſtatute of Hen. 6. was miſ.. 


recited, there being two variances, via. indiftments by 
« treſpaſs,” inſtead of . indiftments of treſpaſs” and . c- 
& pas utlegatum” inſtead of . capias uthagatum.” In the ſe- 
cond place, he ſaid, the plea was bad, becauſe it averred 
matter dehors the deed, contradiftory to the condition; 
for the condition ſtated the bond to have been taken for 


the defendant's appearance, and the plea averred it to have | 


been for eaſe and favour; that, if the condition had been 
for the payment of money, eaſe and favour might have 


been averred, becauſe that might not have been inconſiſt- 


ent. He cited, on this head, 5 Com. Dig. 224. Cock v. 

Ratcliffe, Caſes temp. Hardwicke, 287. and Collins v. Blan- 

tern (a), [11]. | 2 
Balduin, in reply, obſerved, as to the concluſion of 


the replication, that, in none of the caſes cited by Mor- 


gan, the concluding with an averment had been aſſigned 


as a cauſe of demurrer. With regard to the miſ-recitals 


of the ſtatute, he ſaid, if it is a public act, the court 
| | | | would 


iſes the whole ſubſtance of the plea, | tion, that it was toned into as an in- 


it ought to conclude to the coun- 
try [+ 40]; Haywood v. Davies, 
1 Salk. 4. pl. 10. Robinſon v. Railey, 
1 Burr. 316. 
(*) Comb. 245. | 
(y) M. 20 Car. 2. 1 Saund. 156, 
1 Sid. 383. 
(2) A/bton, 266, 267. 
(a) C. B. E. 7G. 3. 2 Wilſ. 352. 
[11] That caſe was an action on a 
bond, conditioned for the payment of 
a ſum of money. The defendants 
pleaded, after ſetting forth the condi- 


demaiſication to the plaintiff for à note 
which he had given to a perſon to bribe 
him not to appear as a witneſs on an 
indictment. Ihe plaintiff demurred 
generally; and it was argued, that this 
was an averment of matter in pau, 
dehors the deed, and therefore bad; 
but the court over-ruled the demurrer, 
on the ground that the deed- was void 
ab initio. Morgan muſt have cited this 
caſe therefore by way of anticipation» 
and td diſtipguiſh it from that before 
the court, 


1 [+ 421 In roo v. Wilkes, B. R. 
E. 23 Geo. 3. cited infra, p. 414. Bul- 
ter, Toſtice, faid, Arch no caſe 


with an inducement ſhould not con- 


where it has been held, that a traverſe 


4 


clude to the.court ; and that, therefore 
that was the ſafeſt way. [Cl Vide 
Hedges v. Sandon, B. R. E. 28 Ge. 3 
2 Term Rep. 439. | 
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would 10 take notice of them, and, if a private act, the 1 779. = y ; 
intiff ought to have replied © nul tiei record” {4 41]. © Loney 


Lord MansFIELD faid, that, if the defendant had unne- Boren 
ceſſarily ſet out the act of parliament, which it ſeemed to againſt ©: 
him he had, he would hol him to hält letter [ra]; WIr. 
1+] and that, as to the Other- objection to the plea, a kx. 
nd taken for the defendant's appearance at the return of 
the writ, could not be for eaſe and favour, and, therefore, 
the condition and averment in the plea were inconſiſtent; - ' 

BuLLk, Juſtice, thought there was no doubt but the 
concluſion to the replication was bad, and the whole ſub- 
ſtance of the plea was denied; but that it was unneceſſary. 
to look beyond the plea, which was clearly bad. He faid 9 
there were many cafes where the word 4 afore/aid” had 1 i 
been held to tie the party up to an exact recital, and the . 


« form of the ſtatute aforeſaid.” 


J. R. M. 21 Car. % 1 Lev. 296; 
vate act of parliament," after verdict 
for the proſecutor, on the plea of not 
« guilty,” a motion was made in ar- 
reſt of judgment, becauſe there was a 
miſtake in ſetting forth the commence- 
ment of the parliament. The anſwer 
given was, that, being à private act, 
the court could not take notice of the 


appear on the record, and that the de- 
fendant ought to have pleaded nul tiel re- 
cord; but the court held that they were 
bound to take notice of the commence- 


ment, prorogations, and ſeſſions of par- 
liament. bbs 


caſe, that miſrecitals of private acts in 


of by the court, when there is à plea 


Platt v. Hill, B. R. M. 13 V. 3. 
1 Ld. Kaym. 38 1. 1 Sall. g 30. 

[12] Lord Mangfield aſked, if there 
vas any doubt whether the ſtatute was 


Vol.. I. 


which was the information under a pri- 


" Evans, B. R. T. 28 Geo. 3. 


not pleaded. 
miſtake, on that motion, as it did not 


It ſeems to follow from that 
other reſpects can only be taken notice 
of nul tiel record. Vide, to that effect, 


in Trufſel v. 
Co. El. 108. Vide alſo Holby v. 


plea here concluded that the bond was taken (d againſt the 
Judgment for the plaintiff, 
[+ 41] ln the cafe of Rex 15 Wilde, 


« public act, aud Davenport, as amicus = 
I faid yes been doubted, and 
was therefore always ſet out. —It is re- 
cited in the caſe of Lenthall v. Cole, 
and alſo in Diue v. Maningham, 
Nod. 60. CF, But in Samuel v. 
2 Term 
Rep. 569. the court held clearly, that 
it is a public act, and therefore ſaid 
that they would take notice of it though 
u. Whether the ſame 
act may not be public as to ſome clauſes, 
and private as to others? Vide Reer 
V. London, 7. 3» W. & M. Shinn. 
* 294. 9 | 
CI Vid S. F. ruled as to the ſta - 
tute of Scandalum Magnatum, 2 Ric. 2. 
cap. 5. in Lord CromwelPs Caſe, 
B. R. T. 20 Ele" 4 Co. 12. ö. and 


Viſcount Say and Seal v. Stephens, | 
B. R. M. 4 Car. 1. Cro. Car. 135. 


and, as to this very ſtatute of 23 Hen. 6. 
7 " B. R. 11 30 El, 


Bray, B. R. H. 19 C ao Car. 2. 1 
Sed. 356. 14 
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" Cortzrer againff Hooke, © 


and was, That, if the defendant ſhould pay the annuity at 
the regular quarterly payments, and ſhould perform all the 


covenants in the indenture bearing even. date with the bond, 


then the bond ſhould be void; He then pleaded, 1. That 


the plaintiff - ought not to have any execution againſt the 
defendant, other than again} his real eflate, his money in the 
funds, or his money lent upon real ſecurity only, becauſe the 
indenture of covenant which he had ſet forth, and that 
mentioned in the condition of the bond, were one and the 
fame ; that the bond and deed of covenant were both given 


to ſecure one and the ſame annuity ; that, after the execu- | 


tion of the deed of covenant, and the bond, and before the 
22d of Janudry 1777, mentioned in the act, &c. (the in- 


ſolvent debtor's act of 16 Geo. 3.) (5). viz. on the 7th of J. 


nuary 1776, 201. for two quarters of the annuity became 
due, and was not paid according to the tenor and effect of 


| the ſaid bond, whereby he ſaid bond became for feited, and 


the penal ſum became due and owing to the plaintif, 
and that, before the firſt day of January 1776, the defend- 


ant was arreſted, and in actual cuſtody of an officer of the 
ſheriff of Middleſex, and held to bail by virtue of a bill of 


 - Middleſex, and that he ſurrendered himſelf in diſcharge of 


his bail, and was, thereupon, committed to the priſon of 

the King's Bench, before the 26th of June 1776, in the 

faid act mentioned, viz. on the 19th of May 1776, and 

continued there till the time of his diſcharge, and that, at 

the general quarter ſeſſions of Surry, held, by adjourn- 

ment, on the 2gth day of J 1776, he was diſcharged, 
| ACC 


\ * 


- a. | 8 (5) . 38. 
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>» oo O0OnY conc n= Q 2 


# + © @ XX & X &-E & I I 2» Ez 


according to the form and effect of the ſaid act; and con- 
cluded with a verification, and prayed judgment if the 


than againſt his real gate, &c. 2. That, before the 12d 
of January 1776, viz. on the 8th of December 1775, he 
was arreſted, &c. (ſtating the arreſt, ſurrender, and dif- 
charge, as in the former plea), That the indenture on which: 
the plaintiff had brought his actian was dated and made, and 
all debts thereupon owing, and accruing, from the defendant to 
the plaintiff, were contracted, and occaſioned, before the 22d of 
January 1776, to wit, on the 7th day of Fuly 1767, and 
this, c. wherefore he prayed judgment whether the. 


real eflate, &c. "The plaintiff demurred generally to each. 


Wed for the plaintiff, and Bolton for the defendant. 

By the ſtatute of 16 Geo. 3. c. 38. F 41. it was enacdted, 
hat the future real eſtates, as well freehold and copy- 
hold, as cuſtomary copyhold, or money in the funds, or 
lent upon real ſecurity of perſons diſcharged under the act, 


by 


ww” — _ 


execution might be ſued out againſt ſuch. real eſtate, or 
money in the funds, but not againſt their perſon, or other per- 
jane " . 5 : : 3 


by the deed of covenant, and that the plaintiff had his 
election to proceed on either, as he pleaſed. He ſaid, the 
only queſtion was, Whether the inſolvent debtors act diſ- 
charged the payments of annuities, which became due 
after the diſcharge ? The words of the ſtatute are, . That 
« no perſon to be diſcharged by this act, ſhall be impri- 
« ſoned by reaſon of any judgment or decree obtained for 
payment of money only; or for any debt, damage, con- 
« tempts, coſts, ſum or ſums, of money . contracted, in- 
« curred, occaſioned, owing," or growing due, before the ſaid 


« foned” muſt be conſidered as applied only to © contempt,” 
otherwiſe the inſolvent” would be diſcharged from con- 


mean, in the above clauſe, the fame as * grown due,” 
which is manifeſt from a ſubſequent ſection (d), where the 
perſons' diſcharged are authoriſed to plead, to any action 
brought “ for any debt, ſum, or ſums of money due be- 
„fore the 22d of January 1776,” that ſuch debt or ſum 
* of money, was contratted, or due, before the ſaid 26th of 
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plaintiff ought to have any execution, other than againſt hit 


of the pleas; and the caſe came on to be argued this day, 


” 18 


ſhould remain liable to their reſpective creditors, and that 


dad, for the plaintiff, contended, that, ſuppoſing the 
bond to have been forfeited before the diſcharge, and that 
ſecurity gone, yet that did not deſtroy the other ſecurity. 


% 22d day of January 1776” (c). But the word “ occa- 


tingent debts, which is not the caſe even of a bankrupt 
who has obtained a certificate. Owing and growing due,” 


plaintiff ought to have any execution againſt him, other Correxzr.) 


againſt. 
Hookz. 


— 


[99] 


1779: 
779 


2 
my - 
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AS ES IN HILART TERM 


* Janiary,”” At any'rate, the words © growing d n 


only extend to the quarter's payment, which was accruing 
on the 26th of January, for by g 34. it is expreſsly provided, 
that no perſons ſhall, by the act, be diſcharged of debts 


- ſubſequent to that * date. Where an annuity is ſecured (a 
in this caſe,) by a deed of covenant, a bankruptcy does not 


diſcharge future payments; although, if the only ſecurity 
is a bond, which has been forfeited before the bankruptcy, 
a court of equity, in favour of the creditor, will allow bim 
to conſider the penalty as a debt, and to prove the value of 
the annuity. He cited, to prove that the remedy under a 


deed of covenant is not taken away by a | bankrupt, 
. Fletcher v. Bathurſt, Viner, title Creditor and Bankrupt (e). 


He alſo mentioned J//ter v. Bannifter, which was a calc 
in this court, laſt term (f). Such an annuity at this, was, 


he ſaid, clearly a contingent debt, becauſe, unleſs. the 


party live, it never can become due; that the laſt inſolvent 


act of 18 Geo. 3. c. 52: was decifive on the | queſtion, for 


that a new clauſe was introduced into that act, ($ 30.) to 
_ relieve the grantors of annuities (who have been fugitive 


* 


beyond ſeas) when diſcharged under it, from the accruing 
payments of ſuch annuities; that this clauſe was a legiſla- 
tive expoſition of the former acts, for it recited, that, 
without ſuch expreſs proviſion, ſuch perſons could not have 
the benefit of the act, (which in its other proviſions reſem- 
bled the former ones,) in reſpect of the accruing payments 


'of annuities, 


Bolton, for the defendant, ſaid, that all Wood's argu- 
ment applied only to the ſecond plea, but that 4:5 objection 
to the action was, that both the bond and covenant were 


entered into to ſecure the ſame annuity, and that the bond 


having been forfeited, the penalty had become a preſent 
debt, under which the plaintiff might have received a divi- 
dend; that he admitted this caſe was not within the ſtatute 
of the 7th of Geo. I. c. 31. relative to bills, bonds, notes, 
and other ſecurities to be paid at a future day, but that on 
the forfeiture, the penalty having become a preſent debt, 
the diſcharge under the act had relieved the defendant 
againſt the payment of the annuity ;' that, as to the caſe of 
a bankrupt, there was no doubt; that the point had been 
ſolemnly decided by the court of Common _ Pleas, in Perkin! 


v. Kempland (g), which cafe he read from a note lent him 


by GovLD, Juſtice; that, if there was a difference, the 
caſe of an inſolvent debtor was more favourable, becauſe a 
bankrupt is conſidered as a criminal; that the ſame 


were now before the court as if an action had been brought 
G on 


( %) T. 9 C. 1. Viner, vol. J. p. 1. (i) C. B. 7. 16 Geo. 3. Since fe. 


I co 2 , g 
(/) Pideinfra, E. 20 G. 3. p. 393. 


* 


ported, 2 Blackft. 1106. 


* 
r 


® <q 


m THE NINETEENTH YEARJQF GEORGE LIT. 
on the bond, for” that the deed purported to be given for 
the father ſecuring the ſame annuity for which the bond 
was given. He alſo cited a, caſe of Raincock v. Freemantle Cor ranEL; 
in this court about fix. years ago, where an inſolvent debtor , againſt 
' who had been diſcharged, gave a note for a' debt which 
had accrued before his diſcharge, and it was held to be 
void [+ 42J. ie 5 
Lord MaxsrIiEIp ſtopped Wood from replying. | 
His Lordſhip ſaid, the queſtion was, Whether, when 
there was a bond with a penalty, and alſo a deed of cove- 
nant, and the plaintiff made no uſe of the penalty, he 
| ſhould be barred of his remedy under the deed oF covenant ? 
That he took the caſe of a bankrupt and inſolvent debtor 
(as to this point) to be the ſame, That when a man has 
two remedies, he may eledt. That if the plaintiff had. | 
made uſe of the penalty, the cafe would have been different; : 


1779. 


Hook. 


but that, as he had not, he might proceed as often as he | 
pleaſed for breaches of the covenant. PA | 7585 
Bol LER, Juſtice, Had, that here were two pleas, one , 

which (the ſecond) was upon the deed of covenant. That, ® ©: 

if the covenant had been the only ſecurity, nothing had { 2 2 

happened to bar it. That the other plea ſtated the bond 

conditioned for the regular payment of the annuity. That  \- 5, #3 

the court could not, becauſe ſuch a bond appeared to have . 
deen given, determine the other ſecurity to be void. . 


Judgment for the plaintiff [+ 43]. 


[+ 42] K have not been able to find 
that caſe, and, in the caſe of Beſt v. 
Barber, B. R. M. 23 Gee. 3. which 
aroſe on the inſolvent act of 1781, the 


alſo the fame 3 confirmed in 


Cockfſhott v. Bennett, B. R. M. 26 Geo. 3. 
by Lord Kenyon, 2 Term Rep. 763. 765. 


contrary was expreſsly determined 


Vide Ex parte Burton, Canc, 1744. 


CF As it had been in the caſe of 
a bankrupt, in Trueman v. Fenton, 
J. K. H. 17 Geo 3. Comp. 544. See 


WirxIxs and Others, Aſſignees of Brooks, 
a Bankrupt, againſt CARMICHAEL, 


A captain of 
a ſhip has no 
lien upon the 
ges, ſtores, at 
repairs dong 
in England. 


. 
TH IS was an action of trover, brought by the aſſignees 
of a bankrupt, for a ſhip, of which the bankrupt was 
owner, againſt the captain, The cafe was tried before 
Lord MaxsrixL p, at Guildhall, at the Sittings after M. 
19 G. 3. (5), The defence ſet up was, that the captain 
had a lien on the ſhip for his wages, and for ſtores, provi- 
dons, and repairs. A verdict was found for the plaintiffs 
vith 60g J. damages, ſubject to the opinion of the court, 


(5) Thurſday, 10 December 1778. 


. 


is 


or tf enen IN HILARY TERM © + * 


1779. ona caſe, which ſtated as follows —*<' That the defendant 

being the captain of the ſhip Africa, mentioned in the de- 

I Wiring: Claration, beſpoke and directed repairs to be done to the 

ga againſt ſhip, before ſhe ſet out upon her laſt voyage, and likeyiſe 

Cini directed her to be ſupplied with ſtores and proviſions, for 

CHAEL, which repairs, ſtores, and (proviſions, the defendant was 

[ 102 J liable as well as the owner. That the defendant likewiſe 

had wages due to him. That Brooke, the owner of the 

. ſhip, became a bankrupt, and, after the bankruptcy and the 

demand (of the ſhip) therein after mentioned, the defendant 

paid the creditors their bills for ſtores and repairs,” That 

| the plaintiffs (the aſſignees) demanded of the defendant to 

deliver the ſhip to them, which he refuſed, without having 

an allowance in his account for his wages, and the:mongy 

he was liable to pay for the bills before mentioned.” The 

queſtion, on the above facts, as ſtated for the opinion of 

the court, was, Whether, in this action, the defendant 

could be allowed to retain, and have deducted out of the 

dsmages which ought to be given ſir the yalue of the ſhip, 

. the ſeveral ſums mentioned in the caſe, oh any of them; 

or whether apy of the above articles were ſo far a lien on 

the wy -as to juſtify his refuſal to deliver the ſhip to the 

- Plaintiffs without being paid ? If the court ſhould be of opi- 

nion that the defendant had a lien on the ſhip for any of 

his demands, a nonſuit to be entered. But, if they ſhould 

think that any of his demands ought to be deducted out of 

the damages for the value of the ſhip, then ſuch money to 

t de deducted out of the money recovered by the verdict, 

and the poſtea to be indorſed accordingly.” “ 
The caſe was argued, on Friday, the 5th of February, 
by Davenport, for the plaintiffs, and Baldwin, for the 
defendant. Leh W 

Davenport argued, 1. That, as to the captain's wages, 

it is ſettled that they are no lien upon the ſhip. This is 

clear from the caſe of Clay v. Sudgrave (i), in Salkeld [1] 
| Lone: an 


R. T. 12 V. 3. 1 Salk. 33. can abrogate a ſtatute to any purpoſe, 
y the name of Clay v. Sne/grave, or give legality to what an act of par- 
Raym $96. .% ' Tiament expreſsly prohibits. After the 
Ii] By the ſtatute of 15 Rig. 2. c. 3. caſe of Clay v. Sudgrave, the ſtatute of 


(i) B. 
b 


0 
* 
1 Ld 


it is enacted, that the Admiralty court 
ſhall have no juriſdiction of contraQs 
«riſing by land, yet it is permitted to 
mariners to ſue for their wages in the 
2 of Admiralty.' lo the cafe of 

ay v. Sudgrave. as reported by Sal. 
teld, Lord Holt is Ap apo 6 that 
this is expreſely againſt the flatute, but 
that communis error facit jus. Surely it 
is not conſonant to legal principle to 


bold that any uſage or common error 


* 


4 Ann. c. 16 67. puts ſuits in the 
Admiralty courtfor ſeamen's wages ve!) 
clearly, though by implication, upon 
a legal footing, for the words of that 
ſection are, That all ſuits and actions 


in the court of Admiralty for ſez 


men's wages, ſhall be 
« and ſued within fix years next after 
* the cauſe of ſuch ſuits or action 

* ſhall accrue.” . | 


I: 


Lg 


d confirmed by "Bayley v. Grant (), in the ſame book. 1779. \ 
—_ he has be lien for his nfl he can much leſs Comme .. 
the wages being more cloſely * connected with the ſhip, than againſt 
any other demand, as they are the conſideration for the "Canmi- 
work which is done in the ſhip, and is abſolutely neceffary cus. 
to her earnings, The different tradeſmen, as the ſhip. *{ 103 ] 
wright, biſcuit-baker, butcher, c. could not have juſti- 
fiedahe detention of the ſhip, if ſhe gat into their poſ- 
ſeſllon and the tive creditor for their demands can- 
not have a better right than them. As to repairs done in 
England, it was*expreſsly determined in the caſe of Mat- 
kinſon v. Barnardifton (I), that they are no charge upon the 
ſhip. 2. If the captain cannot juſtify the detention, nei- 
ther can he be entitled to any allowance out of the damages. 

A mutual account cannot be ſettled by a ſort of equitable 
ſet-off in an action of trouer. To permit it would be a danger- 
ous innovation in the law, Here, indeed, the defendant's 
demand is ſuch as could not have been ſet off in an action 
which admits" of ſetting off mutual debts, becauſe he was 
only fable to pay, at the time of the demand and refuſal, 
but had not actually paid, If he were to be allowed for 
what he was only liable to pay, it may prove a great detri- 
ment to the bankrupt's eſtate, becauſe the captain may af- 
terwards refuſe, or be unable, to pay, and then the tradeſ- 
men will come upon the eſtate of the bankrupt.” Lind 

| Baldwin inſiſted, that the workman who repairs a ſhi 
has a lien upon it. This appears from a caſe Ex parte Shanks 
and others, in Athyns (m), which was determined againſt 
the ſhip-wright, on the particular ground of his having de - 
livered up the poſſeſſion of the veſſel. Probably, in the 
caſe of Watkins v. Barnardiſton, the poſſeſſion had been, in 
like manner, relinquiſhed, If the workman has a lien, it 
ſeems to be juſt, that he ſhould be able to transfer ſuch 
lien with the poſſeſſion, to the captain, who is liable ta a | 
pay him. An action could be maintained by the workman 
* the captain, although he had not given the orders. 

is muſt be on the ground, that the workman has p 
with the poſſeſſion of the ſhip,” which he might have de- 
tained as his ſecurity, to the captain. It would therefore 
be highly unreaſonable, if he could not fecure himſelf by 
retaining the ſhip.— On a queſtion from the court, he faid, 
he did not know of any caſe where it had been determined 
that a captain is hable for repairs, if he has not ordered 
them, As to the general doctrine concerning liens, he 
cited a caſe Ex parte Deeze (a), and Greene v. Farmer (2), 
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to liens between one ſort of tradeſmen and another, 
'Wirxins tween carriers, taylors, Sc. and ſhip-carpenters. a 


Caxmi- coach and horſes, and he lays out money in repairing the 
CHAEL. carriage and feeding the horſes, he may detain them till 
L 105 J he ſhall be paid. A captain can roms detain the car 
71 8 till the freight is paid, and it would be inconſiſtent that be 
ſhould be bound to part with the. ſhip, when he ig, pot 
bound to part-with the goods. The cafe. is not * 
from what it would have been, if the gef had continued 
| ſolvent, becauſe aſſignees take, ſubjeAto.ali 
and demands. againſt. the bankrupt. Por this, he cited 
7 Brown, Aſſignee of Williams, v. Heatbecte & ai. 


. 


the captain is merely that of a ſervant, to whoſe {kill and 
fidelity the 6wner entruſts his ſhip, and that the captain 
does pot, thereby, acquire any qualified property. The 
owner may pledge the ſhip, although the captain is is poſ- 
ſeſſion of her, but the captain cannot, at leaſt, he can only 
hypothecate her abroad, and that from the neceſſity of the 
cafe, becauſe no perſonal ſecurity can be given. It would 
be abſurd, if the owner were to change the captain, to 


prevent the voyage, till his account ſhould be ſettled. He 
denied that a captain is liable for repairs, which he has not 
ordered. Lord MANSFIELD having aſked, whether if a ſhip 
is ſent to dock, the ſhipwright may detain her, till he is 
paid? He anſwered, that it is the practice not to receive a 
ſhip into a dock, unlels they are ſatisfied that the owner is 
a good paymaſter, which ſeemed to ſhew that they do not 

look to the ſhip as a ſecurity, 
Baldwin had inſtanced the caſe of attorneys, who cannot 
be compelled to deliver up the deeds and papers of their 
clients, till they are paid; upon which Lord MAansFIELD 
; ſaid that the practice, in that reſpect, was not very ancient, 
but that it was eſtabliſhed on general principles of juſtice, 
and that courts both of law and equity have now carried it 
ſo far, that an attorney or ſolicitor may obtain an order to 
ſtop his client from receiving money recovered in a ſuit in 
which he has been employed for him, till his bill is paid 
[i 3]- Sir James Burri mentioned to the court, that the 
rſt inſtance of ſuch an order in this court, was in the caſe 
of one Taylor of Eveſham, about the time of a conteſted 
election for that borough ; and Lord MangritLD faid, be 
hiniſelf had argued the gueſtion in the court of . 
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A and faid there could be no reaſonable diſtinction in reſpeck 


' againſt coachtnan is ſent to the country on a job, with his maſter's 


equitable liens 


| E 
| Davenport, in reply, contended, that the 22 of 


ſuppoſe that the former captain could retain the ſhip, and 
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The court took time to conſide.. 0 55 17 WEE 
Lord MANSFIELD, now, (after ſtating the caſe,) delivered 0 2 Js wy 

the opinion of the court, ag follows. TMs Wirms 
Lord MansmiELD,—Notwithftanding the ſtrongeſt incli- - againft 


nation that che defendant ſhould have ſatisfaction, before Carmi-' 
the value of che ſhip is paid over by him, we are not able cyan. 
to find a ground upon which we can give judgment in | 
his favour. 1. He has ſet up a lien upon two ſorts of 
claim, viz. wages; and ſtores and repairs. As to wages, 
there was no particular contract, that the ſhip ſhould be a 
pledge; there is ng uſage in trade to that purpoſe ; nor 
any implication from the nature of the dealing. On the 
contrary, the law has always conſidered the captain as con- 
tracting perſonally with the owner: on this ground, prohi- 
bitions have been granted; and the caſe of the captain has, 
in that reſpect, been diſtinguiſhed from that of all other 
perſons belonging to the ſhip. This rule of law may have 
its foundation in policy, and the benefit of navigation; 
for, as ſhips may be making profit and earning every day, 
it might be attended with great inconvenience, if, on the 
change of à captain, for miſbehaviour, or any other rea- 
ſon, he ſhould be entitled to keep the ſhip till he is paid. 
As to ſtores and repairs, it is a ſtrong anſwer to that claim, 
that when the demand was made by the aſſignees, the cap- 
tain had not paid. But, if there. was any lien originally, 
it was in the carpenter. . The captain could not, by paying 
him, be in a better ſituation than his, and he had parted 
with the poſſeſſion, ſo that he had given up his lien, if he 
ever had one. The other creditors had none. If the de- 
fendant is liable to the tradeſmen, it is by his own act. 
Work done for a ſhip in England, is ſuppoſed to be on the 
perſonal credit of the employer, In foreign parts, the cap- 
tain may hypothecate the ſhip, The defendant might have 
told the tradeſmen that he only acted as an agent, and 
that they muſt look to the owner for payment. 2. If there 
is no lien, can there be a ſet-off ? This was no item of any 
ſort in account betwen the bankrupt and the defendant. 
The ſhip remained in ſpecie till after the bankruptcy; and 
the converſion ariſes from an act done on the ſpecific pro- 
perty of the aſſignees, not of the bankrupt. 

The poftea to be delivered to the plaintiffs [4+ 54] 


t 44] Vid Rich v. Gee, B. R. T. 17 Geo. 3. Cowp. $36. 
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1779 


Friday, 10th 
Feb. 


A ceptificate 


under 19 
Geo, 2. c. 34+ 


koned from 


the entry of . 


the plea on 
the record 
not from the 
time of its 
being deli- 


vered to the 


it was dated thirteen months later, viz. 21 
which was poſterior to the commencement of the preſent 


the time when that affidavit was made, and the actual trial 
of the cauſe, the certificate had been obtained. 


CASES IN HILARY TERM" | 
| 4 : 1 1 «+4 J 


© SvLLIivan againſt MonTacusz, | 
H defendant, being captain of a man of wat X on the 
= Duebec ſtation, had ſeized a trading v. A of which 
Sulkvan was the maſter and owner, as a ſmuggler. Upon 


an information brought in the Vice-Admiralty Court at 


| Quebec, ſentence was pronounced againſt Sullivan; where- 


upon he appealed to the ſuperior court of Admiralty at Ha- 
lifax, where the ſentence was reyerſed. On the defendant's 
return to England, Sullivan brought the 'preſent action of 
treſpaſs in this court ; and the trial coming on before Lord 
MANSFIELD, at (Guildhall, at the Sittings after laſt Trinity 
Term, and the fact of the treſpaſs being proved, the de 


fendant produced the record (a) of the proceedings on the 
appeal in the court at Hallifax, on which was indorſed a 
certificate of the judge of that court, that there was à pro- 


bable cauſe of ſeizure. The ſentence of the court at Halifax 
bore date in May 1776. The certificate indorſed upon 


June 1777, 


action, | PWT 
The counſel for the defendant inſiſted, that this certifi 


cate was a bar to the action, and that the plaintiff muſt 
be nonſuited. | hn 


For the plaintiff it was anſwered, that the certificate 
ought to have been made at the time when the ſentence 


was pronounced, 


The jury found a verdict for the plaintiff, with 1800/. 
damages, but ſubject to the opinion of the court as to the 
effect of the certificate. | 3 

The trial had once been put off upon an affidavit on the 
part of the defendant, that an application had been made 
to the judge at Halifax, to certify, at the time of the re- 
verſal of the original ſentence, and that the judge then faid 
he would certify whenever he would be required. Between 


* 


In the laſt term, the Solicitor General having obtained a 


rule to thew cauſe why a nonſuit ſhould not be entered, 


two queſtions were made: 1. Whether the certificate could 
have been granted even at the time when the ſentence, on 


the appeal, was pronounced ? 2. Whether it could be 
granted ſo long after ſentence ? 


It was ſuppoſed, at the trial, and when the argument 
came on upon the rule to ſhew cauſe, by the counſel on 
both fides, that the certificate had been granted under 2 


I 
(a) 5. e. 8 copy, by conſent of the in 


A 
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16th ſection of the ſtatute of the igth of Geo: 2. c. 24. 1779. 
which conſiſts of two branches. 1. In caſe any inform 
« ation ſhall be commenced and brought to trial, on ac- Sulttwaän 
« count of the ſeizure of any ſhip as forfeited for illegally againſt 
« carrying goods, or of any wool, goods, wares, or mer- - Mon- 
« chandizes, as prohibited or uncuſtomed, or illegally car- . TaGve. 
« ried or exported, or intended or attempted to be export- 
« ed, or as illegally relanded after having been ſhipt or ex- 
« ported upon debepture or certificate, wherein a verdict᷑ 
te ſhall be found for the claimer thereof, and it ſhall appear 
« to the judge or court before whom the ſame ſhall be 
e tried, that there war a probable cauſe of ſeizure, the judge 
% or court before whom the ſaid information ſhall be tried, 
« ſhall certify on the record, that there was a probable cauſe 
6 for the proſecutor's ſeizing the ſaid ſhip or goods ; and 
ein ſuch caſe, the defendant ſhall not be entitled to any 
« coſts of ſuit whatſoever, nor ſhall the perſons who feized 
« the ſaid ſhip or goods be liable to any action, indict- ; 
« ment, or other ſuit, or proſecution, on account of ſuch 
« ſeizure, 2. And in caſe any action, indictment, or 
« other proſecution, ſhall be commenced and brought to 
trial againſt any perſon or perſons. whatſoever, on ae- 
count of the ſeizure of any ſuch ſhip, or of any wool, 
“ goods, wares, or merchandizes, as prohibited or uncuſ- 
« tomed, or as illegally carried or exported, or intended 
« or attempted to be exported, or illegally relanded as 
« aforeſaid wherein a verdict ſhall be given againſt the do- 1 
« fendant or defendants, if the court or judge before whom | 
« ſuch action or proſecution ſhall be tried, ſhall certify on 
« the ſaid record, that there was a probable cauſe for ſuch 
« ſeizure, then the plaintiff, beſides his ſhip or goods fo 
« ſeized, or the value thereof, ſhall not be entitled to 
above two-pence damages, nor to any coſts of ſuit, nor 
« ſhall the defendant in ſuch proſecution be fined above 
« one ſhilling,” 25 . | 
Duxxixc, and Lee, ſhewed cauſe; and it beirg urged, IL 108 ] 
that the above clauſe in the ſtatute of Geo. 2. was confined | 
to Great Britain, and the court being of that opinion, and WE | 
thinking, alſo, that it applied only to caſes where there 4 
had been a trial before a jury and a verdict, the caſe ſtood 
over, in order to ſee whether any ſubſequent act had ex- 
tended this proviſion for granting certificates to the Admi- | 
ralty courts in America. | | | 
At the trial, the Solicitor General had applied to Lord | j 
MansFieLp to certify under the ſecond branch of the _ 3 
clauſe, but his Lordſhip refuſed, being of opinion that the 
cale was not within it, for that it only related to caſes 
Where there had never been a condemnation [+ 45]. , 


en Ba, 
[t 45] Vid, Rennals v. Cooper, that a judge may certify, under that 
B. K. E. 22 Geo, 3. where it was held ſecond branch of the a, though 
* : N 7 3 : ie | ; 


oy 
— 


1% CASES IN HILARY TERM 
1979. When the argument came on again, (which it did in the 
Lo fame term, vis. M. 19 G. 3.) it appeared, that by a clauſe 


Suma in the ſtatute of 4 Geo. 3. c. 15. the 16th' ſeftion of 
- againſt 19 Gev. 2. is expreſsly extended to America, and to caſes 
Mon- where there has either been a verdict, or ſentence (a). 

Aus. Dunning, for the plaintiff, till infiſted, 1. That the cer. 

- tificate could not be granted h an appeal; and, 2. That it 
could only have been granted at the time when the ſentence 
was pronounced, 10 : 5 
The Solicitor General, on the other fide, ſaid, as to the 

. firſt point, that there were no words in the clauſe of the 
- ſtatute of 4 Geo. 3. to exclude the judge in an appellate ju- 
riſdiction from granting certificates; and that it would be 
extraordinary indeed, if a perſon who had taken a ſhip 
which had never been condemned, might be protected by 
a certificate, and yet that another, who had ſuch good 
ground for ſeizure as to obtain a ſentence in his favour, 
ſhould have no ſuch proteQion, 'if that ſentence was, af- 

_ -'terwards, reverſed. As to the ſecond point, he obſerved, 
that there were no words in the ſtatute requiring the certi. 
ficate to be made in open court; that, by the ſtatute of 
4 Ann. c. 16, 6 5. the judge is authorized, where there 
have been ſeveral matters pleaded, to certify whether there 
was probable cauſe ; but there being no expreſs words re- 
quiring this to be done in court at the trial, the court of 
Common Pleas had determined, that it might be done after 
an application had been made for taxing the coſts ; Cremer 
v. Dent. (6); that, where the legiſlature meant the certi- 

101 ficate to be made at the time of the trial, it is ſo expreſſed, 

zs in the caſe of ſpecial juries (c). ' 

Lord MansrFiELD delivered the opinion of the court; 
1. That the judge in the appellate juriſdiction had a power 
to certify, ſo that the words and meaning of the ſtatute of 
Geo. 3, were, that, wherever a ſentence was pronounced, 
the judge might certify. That a contrary conſtruction 
would be attended with the abſurdity ſtated by the Solicitor 
General, There could be no certificate in the original court, 
becauſe the ſentence was in favour of the defendant, and 

| ; it 


there has been no information brought (e) 24 G. 2. c.18; $1. „ Unleſs 


in the Eæchegquer, for the condemnation 
of the ſhip. | 
(a) 4 Geo. 3. c. 15. $46. 1 5 
(5) E. 24 G. 2. Barnes 141. 410 
ed. 1772. | | 


* 


© the judge before whom the cauſe is 
« tried, ſhall immediately after the trial 
&« certify in open court, under his hand, 
of the record, &c." 


« upon the back 
[+ 46]. 


[+ 46] A certificate under 8 9g 


Will. 3. c. 11. f 4. that a treſpaſs was 


wilful and malicious, made out of court, 
has been determined to be void {Ford 


2 


1 
* > 


are not ſo ſtrong as thoſe of 24 Cc. 2. 


21.) though the words of that ſtatute 


c. 18. nor indeed ſo ſtrong as the re- 
port in 2 Wilf, makes the court ſtate 
them to be. 


4 
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it would be ſtrange indeed if he were to be in a worſe fitua- 1779. 
tion than if that ſentence had been againſt him. 2. That 1 
the certificate might be granted after the trial. That there gyuyax 
were no words confining it to the time of the trial, and againſt : 
the caſe on the ſtatute of 4 Ann. was a ſtrong authority on Mo- 
this point. That the caſe of a ſentence by a court. of u. raus. 
miralty was ſtronger than that of a verdict at law, becauſe, 
the verdict is entered, and completed, immediately, but 
the ſentences in the Admiralty court are often not drawn | 
up for months after they are pronounced. 
His Lordſhip ſaid, the rule for entering a nonſuit muſt be 
made abſolute. by 
But Dunning having raiſed a new objection, viz. that, 


; as the certificate did not exiſt at the time of the commence- 
| ment of the action, it could not be taken advantage of on 
the general iſſue, but ought to have been pleaded, this 
| queſtion ſtood over, till Saturday the 28th of November, the 
. laſt day of Michaelmas Term, when it was argued, by 
| Dunning, for the plaintiff, and the Solicitor General, for the 
5 defendant. . ; N 
4 As the argument, on this point, turned upon the times, 
1 and dates of the proceedings, it will be proper to ſtate 
4 them. The action was commenced in February 1777. The 
5 declaration was of Eaſter Term 1777, The plea was deli- 
f vered on the 10th of June 1777, but was not entered of 
1 record till Hilary 1778. The certificate, as has. been al- p 
= ready mentioned, bore date the 21ſt of June 1777. | 
1. For the defendant, it was ſaid, by the Solicitor General, 
q that the preſent queſtion came before the court in a very 
? unfavourable light, for that it amounted to this, whether 
A there had been, by the fault of thoſe concerned for the de- 
a fendant, ſuch an omiffion in pleading, as ſhould, in the 
of preſent ſtate of the cauſe, render him liable to the amount 
d, of 1800 J. which in reality he was not bound to pay? But 
% that, even at the trial, if the objection had been made, it 
15 could not have prevailed; or, if it could then, it now 
wy came too late. That it was a general rule, that, whatever 
4 takes away the right of action, although it ariſe after the 11101 
iN commencement of the ſuit, provided it happen previous 10 
plea pleaded, may, in cafes where ſpecial pleading is neceſ- 
leſs ſary, be pleaded in bar, without ſaying in the plea, zhat it 
is happened after the bringing of the action; and, in caſes 


where the ſpecial matter may be given in evidence, may 

de taken advantage of on the general iſſue; Bird v. Randal Ma 
(a). That, by the ſtatute of 4 Geo 3. (5), the defendant, 

here, was entitled to give the ſpecial matter in evidence. F 

That it would have been impoſſible to plead the certificate 

t the trial, in this caſe, puis darrein continuance, becauſe, 


(a) M. 3 Geo. 3. B. R. 3 Burr. 1344. (3) 54. 8 Hh ' , 


1 
7 
Wh. 
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1779. on looking to the retord of the plea, and comparing it with * 
tee date of the certificate, it would have appeared, that 
Syrtivan the matter of defence had ariſen before the plea, which 
againſt was the laſt continuance on record. That the plea had 
Mon- indeed been delivered before the date of the certificate, and 
140. that it was in the plaintiff's power, who made up the re- 
| cord, to have entered it, either of the term preceding, or 
the term ſubſequent to, the delivery; but that, having en- 
tered it of the term ſubſequent, and the certificate having 
been granted in the interval, he could not now be cen 7 
to ſay the certificate was poſterior to the date of the plea, 
as appearing on the record, and as he himſelf had put it 
there. - That, in aQions againſt executors, if judgments 
are confeſſed, after the declaration, and before the plea, 
the practice is to plead them in bar, not puis darrein con- 
tinutince. That there had been a caſe very lately before 
HoTrHam, Baron, in Kent, where a certificate, granted 
after iſſue joined, was permitted to be given in evidence. 
That, if it were true that the certificate ought, in ſtrict- 
neſs, to have been pleaded, yet, as no objection had been 
made on that ground at the trial, and the certificate, which 
was then, in af, given in evidence, proved that the plain- 
tiff had no right to recover, the court would not ſuffer him 
now to profit by a mere ſlip in point of form. 2 
Dunning, on the other ſide, inſiſted, that Lord Maxs- 
FIELD had given the defendant leave, generally, to move for 
a nonſuit, without ſaving any particular point; and there- 
fore, every objection was now as open to both parties as 
they would have been at the trial. That, at that time, all 
concerned thought the only act on the ſubject was the ſta- 
tute of 19 Geo. 2. That, as to the argument that this 
could not be pleaded puis darrein continuance, that depended 
on the fact, whether the matter aroſe previous to, or ſince 
, the laſt continuance. But that his ground was, that, in 
{111]} All events, it ought to have been pleaded ; if before the laſt 
cContinuance, in bar; if after it, then puis darrein conti- 
nuance. He appealed to the court, and the bar, whether 
it was not a general rule, that a fact, which if it had hap- 
pened before the commencement of the action might have 
been given in evidence, muſt be pleaded if it ariſe after 
the action is brought; and ſaid it was every day's practice, 
in actions of aſumpſit, to plead a releaſe, when obtained 
after the commencement of the ſuit, although it is to be 
given in evidence, when prior. That the reaſon was plain, 
becanſe, by the general iſſue, a defendant afferts, that, at 
the time of commencing the ſuit, ſome reaſon exiſted which 
ſhould have prevented the plaintiff from bringing the ac- 
tion, That, if the defendant ſnould now prevail, the plain- 
tiff would be charged with coſts, for a reaſon which had 


no exiſtence when he brought his action. That, by PS 
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plaintiff an opportunity of taking the opinion of the court, 


the expence of a trial. phe Ara Rs een 
Ihe court ſeemed all to agree, that matter happening 
after the beginning of the ſuit, but before plea pleaded, 


preſſed with great carneſtneſs his doubts, whether the time 


cord being a mere fiction. Lord Mansr1ELD obſerved, that 
ſuppoſing the rule to be as WiLLEs, Juftice, conceived it, 
both parties had been guilty of a ſlip; the plaintiff in. not 
objecting to the evidence at the trial; the defendant in not 
pleading; and can the court (he ſaid) decide that the plain- 


caught by the other ? 
The caſe ſtood over. 


the following effect: | Ls 4 4/2 
Lord MANSFIELD,— The queſtion made at the trial was, 


court ſhould be of opinion that the certificate was a bar, a 
nonſuit was to be entered. The queſtion was fully ar- 


livered, a motion was made to ſupport the verdict, and on 
grounds entirely new. For it has been objected that the 
certificate ought not to have been read at the trial; 1. Be- 
cauſe it did not exiſt when the action was brought; 2. Be- 
canſe it did not exiſt at the time of plea pleaded. This 
was no part of the queſtion meant to be ſubmitted to the 
court, yet the plaintiff was fully apprized of the certificate 
before the trial, and a copy of it was read by conſent. 
The only way in which we could let the plaintiff have the 
advantage of the preſent objection, would be to grant a 
new trial ; but, in that caſe, the deferidant muſt be let in 
to plead the certificate, This alone is deciſive. Butz to 
go farther. If the objection had been made at the trial, 
ve think it could not have prevailed. Actio non goes, in 
every caſe, to the time of pleading, not to the commence- 
ment of the action [+ 47]- In the preſent inſtance, the 

general 
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on the point diſpoſed of on the former argument, without 
might be given in evidence; but WiLLEs, Fuftice, ex- 


of plea pleaded ought not to be reckoned from the time 
when the plea was actually delivered, the date on the re- 


tiff ſhall be relieved againſt the one, and the defendant 


And now, his Lordſhip, (after ſtating the facts and. 
dates,) delivered the unanimous opinion of the court, to 


Whether the Judge of the court of Halifax could certify, 
after the cauſe was over ? That was the point ſaved, If the 


SULLIVAN 
, . : 


_ againſt” 
Mon- 
TAGUE, 


gued laſt term, and we were all of opinion, that the certi- 
ficate was a bar to the action. After that opinion was de- 


; L 812. J 


I 57] Vid Reynolds v. Beerling, gainſt the plaintiff, after the declara- 
B. R. M. 25 Geo, 3. Where. it was de- tion was delivered, and before plea 
termined on a demurrer, that a judg- pleaded, may be pleaded as a ſet-off, 
ment obtained by the defendant, a- and that, although it do not appear that 

| | the 


mk. 
ing the certificate, the, defendant would have given the 1999... 
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| general iſſue is given by ſtatute, and that leaves every de. 
FAY fence open which the defendant might otherwiſe have by 
Sullivan ſpecial pleading. The certificate is dated the 21ft of Fun: 
againſt. 1777, and the plea was actually delivered on the roth of 
Mon- that month, but the plaintiff made up the record, and en- 
TAGUE« tered the plea of Hilary 1778. We think be could not 
have been let in at the trial to contradift the record. Le- 

gal fictions, and relations, can never be contradicted, to 

prevent juſtice, and let in mere objections of form and regu- 

larity If 48 ). If a urit is : Red the laſt day of a term, you 

cannot ſay it ifſued in the vacation, for the purpoſe of 

_ making it void, though you may ſhew when it really iflued, 

F the juftice of the caſe required it [13]. But, here, the 

— himſelf made up the record. Shall he be admitted 

to aver againſt his own act, by which he has miſled the 

| | defendant ? By ſo doing, he ſald to the defendant, In- 
__— « ſtead of pleading this matter, you may give it in evi- 
| « dence.” One caſe was mentioned at the bar, in which 
a certificate granted after iſſue joined, was 3dmitted in evi- 

| dence; but it is ſaid that no objection was made. There 

is great-reaſon for conſidering the certificate, in caſes like 

this, as as granted nunc pro tunc: but, without giving any 

[ 113 ] opinion, now, on that point, as the objection was not 

made at the trial, as it would not have availed if it had 

been made, and as the defendant, if it were to prevail 

now, muſt be let in to plead ; we are all of opinion that 

the rule for a nonſuit ought to ſtand, 

The rule made abſolute. | 


the cauſe of action on which the 88. cafe of Rejnolts v. Beerling, he found, 
. fendant's judgment was obtained, was that on the point here ſtated, it could 

prior to the commencement of the not be ſupported. 

plaintiff's action. Q But, in Evan v. [+ 48] Vid. Moſlyn v. Fabrigas, 

Fraſſer, B. R. E. 29 Geo. 3. 3 Term Rep. B. R. M. 15 Geo. 3. Comp. 161. 17). 


180. it was determined, that a plea of [13] Yides 7 this purpoſe, Rex v. whi 
ſet-off, that the plaintiff was indebted Mann, Scacc. 13 Geo. 1. '2'Str. 749. aſt 
do che defendant at the time of the plea. Johnſon v. Smith, B. R. E. 33 Geo. 2. har 
pleaded, is bad; and that it ſhould 2 Burr. 950. cited ſupra, p. Note | 


ſtate that he was indebted at the com- [ 30]. Morris v. Pugh, B K. A. 
mencement of the action; And Buller, 2 Geo. 3. '3 Burr. 1241. cid, Japon 
Juſtice, ſaid, that on locking into the ibid. 


| in t. 
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ARGUED and DETERMINED © + | 
IN THE | 


Court of KING's BENCH, 


I N 
Eaſter Term, 


In the Nineteenth Year of the Reign of Grone III. : „ 9. 

d Wedneſday, 
* Atſt April. 
Ex parte CoLE. , II an attorney 

| : TEE is ſtruck off 
OWPER moved, on the part of Cole, who had for- 1 2 his 

merly been an attorney of this court, and had, at his tion, and af. 
own deſire, been ſtruck. off the roll, and was then called terwards call- 


to the bar, that he might be again put on the roll of attor- 5 rf 


neys. The court refuſed to comply with the application, not gize him 
there being no inſtance of a barriſter being admitted an at- leave to be 
torney, They ſaid, he ought firſt to have applied to his ſo- % Pur bp- 


ciety to be diſbarred [+ 4g ]. ; i — * 


[+49] Vide Moody's Caſe, C. B. T7. the land tax, and having moved to 
16 Geo. 2. Barnes, quarto ed. p. 42. reſtored, on an affidavit, ſetting fort 
where an attorney, having, at bis own his reaſons, the, motion, was granted, 
inſtance, been ſtruck off the roll, and he conſenting to take no advantage of 
having been put into the commiſſion of any action pending, if there ſhould 
the peace, and made a commiſſioner of be any. ; | | 


_—_— 


Rien AR DS (gui tam, &c.) againſt Brown. 


THE plaintiff having ſued the defendant in an action for A variance 
uſury, and having obtained a verdict, and judgment, between che 


P . . . f 
in this court, the defendant brought a writ of error, in the ,1ormey wg 


Houſe the waftaut x 
caration may be amended by altering the name in the warrant to that in the decla: - 
tion, in a penal action, aſter et ror brought and the variance aſſigned for error. 5 

. 
Vol. I; I 1 1 


1141 
1779. 


—— — 
Ricnaxps 


againſt 
Bxown. 
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Houſe of Lords, and aſſigned for error, that the attorney 
who had appeared on record for the plaintiff had no war- 
rant from him. In the laſt term, pending the writ of 
error, the plaintiff obtained a rule to ſhew cauſe why the 
judgment roll ſhould not be amended, by ſtriking out the 
name of Robert Mayes,” in the plaintiff*s warrant, and 
inſerting that of « ahn Stapleford.” | 

Davenport now ſhewed caufe, and contended, that there 
is no inſtance of ſuch an amendment being made after 


error brought, eſpecially in a penal action, unleſs where 


the plaintiff in error has been guilty of /aches (a). Even 
the omiſſion of the Chriſtian name of the attorney, in the 
warrant, has been held to be bad, and to make it no war- 
rant (6). A warrant of attorney muſt be entered, which 
cannot be done after. error brought; as was decided in a 
caſe in Dyer, T. 6 Eliz. (c). To alter both the Chriſtian 
name and ſirname of the attorney in this caſe would be 
making à new warrant. | 

The Solicitor General, for the rule, contended, that the 


diſtinction where there has been /aches on the part of the 


(a) Dyer 180. pl. 48. 


plaintiff in error, has no foundation in reaſon, and that the 
Caſes cited by Davenport were decided on grounds which 
go to the diſcretion, not the potuer of the court. In a caſe 
in Moore (d), an amendment was allowed in the name of 
the attorney, after error brought; and in the caſe of Ha- 
riques v. The Dutch Weſt India Company (e), it was deter- 
mined that a warrant of attorney may be entered at any 
time, pendente lite. As to this being a penal action, ſince 
the miſtake was merely in form the blunder of a clerk— 
he did not conceive that could make any difference [jF]. 
In Sedgwick v. Richardſon (J), it was held, that penal 
actions are within the ſtatute of 32 Hen. 8. c. 30. and that 
a diſcontinuance in ſuch an action is, by force of that ſta- 
tute, cured after verdict; and in Philips v. Smith (g) 
which was a penal action, a miſtake, in the addition of the 


' defendant, in the warrant of attorney, was amended after 


error brought, John Stapleford is the name in the mem 
| | | „ 


But as the action (for uſury) had been 


(b) 1 Roll. Abr. 289. (H). pl. 3. depending four years, they would nat 
(e) Dyer 230. B. pl. 3. permit the ſums and dates in the decl- 


(d) Heley v. Rige, Moore 711. 


rations to be amended, as it would, is 


(e) B. K. J. 2 G. 2. 2 Kran. 807. effect, amount to leave to bring 200 
2 Ld. Raym, 1532. 1 ther action, after the time limited b) 
[OI In G (qui tam, &c.) v. law was expired. | 
Popplexwell, R. R. Ad. 29 Geo. 3. 2 Tem () C. B. T. 5 N. M. 3 L 
2 707. the court ſaid, there was no 8 
iffe 


374- 
ference between civil and penal ac- Th B. R. M. 5 C. 1. 1 ra. 136. 
tions as to amendments at common law. 3 


1 . XY I Mk. = I Se 
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PV: T_T. 


D > 


. 


F Fa 


ment may be made [ 1]8 


The rule made abſolute. 


(1) In the caſe in Moore, the attor- 
ney was called, in the warrant, John 
Keeling, and, in the declaration, William 
Keeling, and the amendment made was 
to alter William to John. The court 
allowed the amendment, on the ground, 
that, by intendment, the warrant of 
attorney is antecedent to the declara- 
tion, The preſent caſe was juſt the 
reverſe; and, if there is any weight 
i that reaſon, it rather made againſt 
the amendment in this caſe. In Short 

v. Coffin, Exr. B. R E. 11 
[ 116 JC. 3. ), the court amend - 
ed a judgment by chang- 
ing it from, “ de bonts ts,” to 
« de bonts teflatoris fi, Te.” after er- 
ror brought, and an argument in the 
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dum of the declaration, according t 


115 
o which the amend- 1779. , 
2 

againſt 
Brown. 
Exchequer Chamber [Gr]. In Tully 
v. Sparkes (i), on a writ of error in the 
Exchequer Chamber, it was aſſigned 
for error, on a judgment, on a de- 
murrer to the plea, that the damages 
occaſeone detentionis dabiti were not ſaid 
to be awarded ex afſenſu ſuo ; and Pen- 
gelley, Chief Baron, having ſome doubts 
whether the caſe was within 16 & 17 
Car. 2. c. 8. g 1. the court of B. R. 
was moved, and amended the judg- 
ment in the original record, and, the 
tranſeript being afterwards amended, 
the court of Exchequer Chamber af - 
firmed the judgment. Fide infra, Rex 
v. Lyme Regis, on the proſecution of 
the Hon. Henry Fane, p. 1 35. 


(5) 5 Burr. 2730. 

[C] And even after the record 
has been ſent back from the Exche- 
quer Chamber. Green v. Bennett, 


/ 


The KING againſt WavETL and Others. 


“ Surry, to wit. 


T R. E. 27 Geo. 3. 1 Term Rep. 


782, 3- 
i) 2 Str, 867. 869. 2 Ld. Raym, 
I570, * | 


Saturday, 
24th April. 


An aſſeſſment on all and every the | 


* occupiers of lands and houſes, in the pariſh of Efing- 


bam, for the neceſſary relief of the 


* payment 
« 


poor, and towards: 


- ra money borrowed for repairing and rebuilding the 
wor 72. | 


The obje&tion being ſtated to be, that, upon this title, 
2 rate appeared to be made for a purpoſe not within the 
tk 


ute of 43 Kl. c. 2. viz. towards payment of money 
rowed, &c. WILLES, Ze, obſerved, that the ground, 
at the parties were over-rated and 


n the rule, was only, t 


bore 


"er-charged, and {eemed to doubt whether, upon a rule fo © 


I 2 


againſt | 
WAvYELL. 


* 
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it ſhould be thought t 
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worded, the court could go into the juriſdiction, or right 
to rate; but the Solicitor General anſwering, that they were 
over-rated, . and over-charged, to the amount of that part of 
the fum aſſeſſed which was to be applied to the repayment 
of the money borrowed, the counſel in ſupport of the rate 
proceeded to ſhew cauſe againſt the rule. | 
General, and Mingay, on the other fide. 

In ſupport of the rate, it was contended, that it was un- 
neceſſary to have ſaid more in the title, than “ A rate for 
« the relief of the poor, and that the acts and orders of 
magiſtrates, (except convictions,) are entitled to every in- 
tendment from the court, that can ſupport them, and, 
therefore, the courtwould intend the whole money to have 
been aſſeſſed for the firſt purpoſe expreſſed in the title, if 
t the order was not within the ſta- 
additional words, as ſurpluſage. 


tute, and would reject t 


If the preſent objeQion was founded in law, the proper 


method of getting at i 


would have been, 'by an appeal 
from the allowance of the overſeers' accounts. However, 
this. purpoſe, of building or repairing a workhouſe, was 
manifeſtly within the ſpirit of the ſtatute of Elizabeth, ſince 
it would be in vain to provide for the ſuſtenance of the 
poor, without being able to furniſh them with a lodging. 
It did not appear, on the face of the rate, but that the mo- 
ney might have been borrowed within the year, and, there- 
fore, it was incumbent on the perſons complaining to ſhew 
that a rate cannot be made for the repayment of money 
borrowed for building a workhouſe within the year. There 
is a clauſe in the act (g), authorizing the pariſh-officers to 
build houſes on the waſte for lodging the poor, and dirett- 
ing the money for that purpoſe to be levied in the ſame 
manner as what is before (+) directed to be raiſed for the 


relief of the poor; and ſuch power in the pariſh-officers 


i: clearly recognized and confirmed by ſubſequent ſt 


tutes (i). 


(8) 5. 
G31. . 


On the other ſide it was ſaid to be a general rule, with 
out exception, that pariſh-officers cannot borrow money for 
any purpoſe whatever. The inconvenience of veſting ſuch 
an authority in them was manifeſt ; for new inhabitants 
might be called upon to pay money borrowed before thej 
became pariſhioners, and for purpoſes from which the) 
could derive no benefit; in order, for inſtance, to reps) 
money employed in building a workhouſe, which may be 
fallen to ruin at the time of making the rate. It was de- 
termined in Tawney's Caſe (I), that there is no power 10 

af 7 | re: imburſe 


2 Salk. 531. 6 Md. 9. 8. P. Eur. 


() 96G 15 6 — I cy of Rotherhithe, M. 1 
i ee 5 „1. 8. N 8 
00 H. 2, Am, 2 Ld. Roym, 100 ADs 1.4145; 
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Dunning, Lade, and Rous, for the rate The Solicitr 
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re-imburſe an overſeer for money he may have advanced on 
account of the pariſh; that he can only do it himſelf by a 


8 
22. 


rate made within his year for the relief of the poor. It was NK Wok 


impoſſible that the court ſhould intend that the rate was 


" againſt 


not made for the very purpoſes expreſſed on the face of it, Warzis. 


by the perſons who made it. The court ſhould not ſuppoſe, 
that no part of this rate was for the money borrowed, 

conſider that part of the title as Fs 5. orgy In the caſe of 
Rex v. Reboww (I), the rate was both for the houſe and the 
tolls, and the counſel, in ſupport of the rate, contended, 
that, as the houſe was clearly rateable, the court, if. they 


ſhould be of opinion that the tolls were not, would intend . 


that the whole was aſſeſſed for the houſe, rather than quaſh 
the rate; but the court would not liſten to this argument 


| [2]. The preſent objection would not have been compe- 


tent, on an appeal from the allowance of the overſeers 
accounts; for in ſuch caſe, nothing can be objected, but 
that the money has not been . to the e for 
which the rate was made. 

Lord MAn$SFIELD abſent. ; 

WILLES, Fuftice,—Can we reject as farploſage what is 
a material part of the title of the rate? If we cannot, is a 
rate, to repay money borrowed, good ? Tawney's Caſe is in 
point to this, that, a rate eannot be made for the expreſs 
purpoſe of re-imburſing an overſeer for money advanced. 
by him, even within his year. As to an appeal againſt 
the overſeers' accounts, is a pariſhioner to be obliged to 
pay money, and to be turned round, in that manner, to 
get it back, if levied without authority ? The rate cannot 
be ſupported. 

ASHHURST, Fuflice, of the ſame opinion. | 
- BuiLen BP aint os rate imports to be made for two. 
purpoſes, and we ate deſired to conſider - it as only made 
for one. I conceive, that a rate cannot be made for money 
borrowed, even though within the year. Tawney's Caſe goes 
that length ; for it is not confined to the maudamus. it 
were otherwiſe, the inconvenience might be very great. 

The rule made abſolute: 
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00 M. 13 Geo. 3. Batt dotend court, obſeryed, that 202028 not fav forth 
2411 By the report 22 in the caſe, that Rebow was rated for 
4 (loc. cit. 66 Lord 2 the houſe, but only for the tolls. There 

feld is made to 4-4 * They have not is probably, therefore, ſame inaccu- 

* rated the bouſe, thy Ak, rated the racy in the account here given of the 


TTA T* 
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- 
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* tolls ;”* and it is expreſsly ſtated in a argument in ont ag 
manuſcript note abe 1 have, chat the | 
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Tuc iday, 27th 
April. 


On a demur- 
rer to evi- 
dence, ever 
fact which the 
Jury could in- 
fer, ſavour 
of the party 
offering it, 
from the evi- 
murred to, is 
to be conſi- 
dered as ad- 
mitted.— A 
corporation 
having a cuſ- 
_ tomaty duty 
on corn im- 
ported, it is 
2 good cuſ- 
16m, that 


ns of ant, who was the city officer who had collected the duty 


the corpora- 
tion ſhall re- 
ccive to their 


own uſe, that 


t of the 
= which 
ariſes from 
corn conſign · 

ed to them 
as factors. 


75 During that time, they were always returned, when the 


[140]. 


% London Bridge, except from the Cinque Ports, or the 


ceAsES In KASTEN TERM | 


Cocks DOE againſt FA NSnHAW. 


cc FROM time immemorial, there hath been paid, to 
1 the corporation of London, for their uſe, a toll or 
« duty of one farthing on the quarter of corn, by all 
«« perſons, not being free of the city, importing corn into 
&« London, or the liberties thereof, coaſtwiſe, eaſtward of 


ec county of Kent,” Freemen are exempt from this toll; 
and ſuch freemen as are corn- factors claim a right to have 
the duty collected on. all corn configned to them in London, 
to be fold on account of their correfpondents, although 
fuch correfpondents be not freemen, returned to them. 
The corporation inſiſt, that they are entitled to retain the 
duty paid far ſuch corn, the property of ſtrangers, though 
conſigned to freemen- factors. To try this queſtion, the 
preſent plaintiff, being a freeman- factor, brought an action 
for money had and received to his uſe againſt the defend - 


RR” TT r r TW . or r 


on a quantity of corn conſigned to the plaintiff, but which 
was the property of a non- freeman. The cauſe was tried, 
at Guildhall, before Lord MansFIELD, at the Sittings after 
Trinity Ferm, 16 Geo. 3. when a verdict was found for the 
plaintiff. In Michaelmas Term following, the defendant 
obtained a rule for a new trial, and, on the day for ſhew- 
ing caufe, Lord MaNnsFiELD reported the evidence, in ei. 
fe, as follows: 1 

The counſel for the plaintiff called, 

Benjamin Green, who ſaid he had been an officer of the 
cuſtoms 46 years: he had particularly known the toll of 
the farthings, from the year 1729, to the year 1751. 


, Candids ts. ono odd. 5 ets. 


corn belonged, or was conſigned to, freemen. He remem- 
bered they were always returned to Sir Jobn Thornſon, and 
to Alderman Ne!/on. 

John Fiſher, aged 75, ſaid, he had been in the corn- 
trade for 50 years. The farthings had always been returned 
to him as a factor. He had been clerk to Sir John Thom- 
ſon, and always underſtood the . exemption to extend to 
freemen as factors On his croſs examination, he faid they 
always charged the farthings to their correſpondents. 

William Anderſon's evidence was to the ſame 
He ſaid, he had been a clerk to Alderman Neon, who 
never dealt on his own account, but ſolely as a factor. 
That Neſſon's dealings were to a great amount, for that be 
ſometimes fold 5e00 quarters in a day, and he always had 
the farthings returned. | 

I William 


[I 
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William Read, clerk to the defendant, faid, at firſt, that 
the farthings were never allowed to factors, and that he 


declared that the corn was conſigned on commiſſion. But, 
on being preſſed, he acknowledged that he never knew the 
queſtion aſked, whether the 28 claiming the farthings 
was, or was not, a factor. knew, NVeſſon to be a fac» 
tor, and had returned the farthings to him, to the amount 


of 100 J. in a year. When the demand of a return of the 


farthings was made, the freeman making the demand uſed 
to write thus (in what is called a certificate), © for your 
« humble ſervant,” or, on account of your humble ſervant.” 
He knew that nineteen out of twenty parts of the corn ſold 
in London, was ſold by commiſſion, and he knew of no in- 
ſtance where freemen had paid the duty, He had known 
the duty amount to 11004, ina year, but it was now re- 
duced to 200 J. | TI RENE 
| Richard Reed ſaid he was clerk to Meſſrs. Fear and Tay- 
br, corn-factors. They had always paid the duty, before 
they took up their freedom, and never ſince. On proof of 
their being freemen, the farthings had always been return- 
ed, without further enquiry.—On his croſs-examination, 
he ſaid, they always charged the farthings to their corre- 
ſpondents, in this manner; „for the farthing,” and not 
paid for the fartbings.” 1 
' There was no evidence produced on the part of the 
defendant. | | | 

Hs Lordſhip ſaid, he had told the jury, that the whole 


depended on the uſage : that the factors charging their cor- 


reſpondents the farthings did not amount to a deciſive ac- 
knowledgment, that the city was entitled to them. It 
might raiſe a queſtion between them and their employers. 
The practice of ſelling by commiſſion, may have been as 
ancient as this duty; and, if in the original grant of the 
duty, there was an exemption as to all corn conſigned to 
freemen, ſuch exemption would be good, | 

Wallace, Bolton, and Buller, ſhewed cauſe againſt the 
new trial. They contended, that the evidence was irreſiſti+ 
ble. The reaſon of the exemption, at firſt, might have 
been to encourage freemen to become importers of corn, or 
to induce men to purchaſe the freedom of the city, It was 
not true, as had been urged, at the trial, that ſuch an ex- 
emption was as broad as the grant; for non-freemen might 

import corn, either on their own account, or as factors 
7 they, in either caſe, muſt pay the duty, , A 
lynn, Serjeant, Dunning, and Davenport, in ſu of 
the . for a new trial, 8 that if the Plaus 
claim were to ſucceed, the duty, which, according to 
Reads evidence, had already ſunk from 1100 ,. a year to 
200 J. would very ſoon be 3 to nothing. Some of 
4 de 
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would not have allowed them if the perſons claiming had Cocxsrpor 


Fansnaw. 
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the certificates read at the trial ated, in explicit words, 
that the freeman had the property of the corn in him, for 


Cocxszpcs the expreſſion made uſe of was, “ being mine, or, 4 
ſt - 6 pig tame: It was clear the collector had. une 


Fans n Aw. 


* 
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them all in that ſenſe. The exemption claimed would 
amount to a breach of the oath taken by all freemen of 
Londen, wiz. Le ſhall colour no foreign goods under, or 
« in your name, whereby the king, or this city, might 
« or may loſe their cuſtoms or advantages.” By ** foreign 


(c gods,” in the: oath, were meant the goods of non-free- 


men, and the attempt of the: plaintiff. was to colour ſuch 
goods, whereby the city would loſe its cuſtoms. At all 
events, the plaintiff could not maintain this action, for 
the money paid for the farthings by the captain of the 
veſſel in which the corn had been imported, if to be re- 
turned at all, muſt belong to the conſignor, and was had 
and received to his uſe, not to the uſe of the conſiguee. 

Lord MaxNs FIELD, — This is a matter of value, and the 


queſtion is of importance; therefore the court will take 


time to conſider of it. Independent of the oath, there is 
no doubt but that colouring goods would be a fraud. But 
the argument founded upon the oath turns in a circle. If 


the cuſtom extends to factors, as well as to owners, then 2 


perſon cannot be ſaid to colour goods, unleſs he covers 
with his own name corn, which he is neither owner of, 
nor employed to ſell as a factor. The words . foreign goods,” 
in the oath, certainly mean the goods of non-freemen; If 
a new trial is granted, it can only be, either on the ground 
of apparent fraud, or becauſe ſuch an exemption as is 
claimed by the plaintiff cannot be ſupported by any uſage, 
To fay this, would be to decide the cauſe completely 
againſt the plaintiff ; whereas, if we ſhould not grant 3 
new trial, the city of London will not be concluded by the 
preſent verdict. They will only have the diſadvantage of 
a recent verdict againſt them, in caſe they ſhould try the 
queſtion again in another action. 1 e 

As rox, Fuftice, —By the ſtatute of 1 Hen. B. c. 5. (n), 
it is enacted, © That no citizen of Landon, or other the 


« king's ſubjects inhabiting within the Cingye-ports, or any = 


« other being free of priſage or butlarage of wines, by 
« grant, cuſtom, or otherwiſe, cuſtom no wines of any 
« perſon or perſons, not being free of any priſage or but- 


« larage.” By a charter of 1 Ed. 3. the king had grant 


ed 4 the city of e „% Quad * civium 2 

« fiat, ſed perpetu inde quaetj,” The objed 
ſtatute 25 Elem. 8. 2 to prevent the abuſe of that 
privilege, Now the words in the oath taken by freemen, 


have nearly the ſame import as to all goods, ws (hols of Be 
(m) 5 6. 6 
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ſtatute have as to wines; and when we compare the words 
of the charter and of the ſtatute together, it ſeems that 
none but freemen, for their own wines, are Exempted from 
priſage. In the caſe of The King & Waller v. Haare, "ve- 
ported in Bu/frode (), the queſtion was, Whether the de- 
fendant, as executrix of a citizen of London, was exempt- 
ed from priſage of wine which had belonged to the teſta- 
tor, and was ſhipped in his life-time, but not unloaded till 
after his death? There was no deciſion, the court _ 
equally divided; but it is laid down by Dadderidge, Juſ- 
tice, (although he was of opinion with the defendant,) 
that, to be entitled to the exemption, the party muſt have 


it ſtood clear of uninterrupted uſage, I ſhould think there 
would be a great deal in the objection. It is obſervable, 
that there are none of the notes or certificates which ex- 
preſsly and confefledly ſtate the goods to have come to 
the parties as factors. The parole-evidence is, that the 
exemption does extend to freemen- factors. The point to 
be determined is, To what extent the conſtant uſage has 
been carried? If there ſhould be a new trial on that 
ground, the opinion of the court in granting it will not 
occaſion any dias in the ſecond jury. 
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the whole property (o). In the preſent caſe, therefore, if 


Lord Man8FIELD, on the day following, declared the 


opinion of the court as follows: | 
l left this queſtion to the jury, on the foundation, that 


originally, the exemption might have been as to all corn 


conſigned to freemen, either on their own account, or as 
factors. As there were no traces on the ſubject, in writ- 
ing, the queſtion for them to try was, Whether the uſage 
had been ſuch, as to warrant both the claims? The evi- 
dence of the uſage was extremely ſtrong, It appeared, 
that, for fifty years, the privilege had been conſidered as 
extending, bong fide, to both caſes; and we cannot ſup- 
poſe, that, during that time, one half of the city were 
fools, and the other knaves. Witnefles ſwore that they 
always underſtood the.exemption to extend to both caſes. 


Several things which have been urged do not weigh with 


me againſt the uſage; for inſtance, the argument drawn 
from the exemption relative to priſage, for the words cre- 


ating that exemption expreſaly confine it to the wines of 


che,, De vinis civium.” The oath proves nothing; 
becauſe jt ſtill leaves the queſtion to be, Whether this is 


curing foreign goods, or not? The gradual diminution 


of the income from this duty is equally inconcluſive, There 
has, of late, been a ſcarcity of corn in England, and a 
great deal has been imported from abroad, which is a 


thing formerly not known. Yeſterday, after the argu- 
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ment, I reſolved the queſtion in my mind, on the nature 
of the claim, and the preſumption upon which it muſt be 
ſupported ; viz. that the exemption might have commented 
with the grant; and it ſeemed to me next to impoſ- 
ſible from the nature of the thing. It is an exemption in 
favour of citizens, from a duty granted to the city of 
ndon. Such an exemption muſt relate to ſomethi 
hich a citizen muſt otherwiſe have paid. But that is 
not the caſe ; for the citizen- factor would not have paid 
any thing. If the citizen - factor were to take the benefit 
to himſelf, then the exemption would in truth operate as x 
grant, for the owner would have the duty to pay, and the 
factor would receive it, inſtead of the corporation. Either 
the freeman muſt allow the farthings to his employers, 
and then this w&uld be an exemption in favour of own- 


ers not freemen, and conſiſtent with the grant to the 
city, or elſe he is, entitled to receive it for his own'bene- 


fit, and then it is a grant to him. Therefore it ſtrikes me 


as a thing which cannot be ſupported by way of exempt- 


( 124 ] 


ion. This however is not an objection in point of lay. 


It is matter to be left to a jury; for, if they find the ex 
emption to have conſtantly exiſted in point of fact, it 
muſt operate as evidence of a grant. But this diſtinction 
not having been particularly pointed out to the jury on the 


laſt trial, it is proper that the cauſe ſhould be reconſidered. 


Therefore we are all of opinion, that there ſhould be a 
new trial. : 
The new trial came on at the Sittings after Michaelma: 


Term, 17 Geo. 3. when a verdi& was again found for the 


plaintiff; and in Hilary term, 17 Geo. 3. a rule was ob- 
tained to ſhew cauſe, why the laſt verdict ſhould not be 
ſet aſide, and a third trial granted, which came on to be 
argued on the 6th of February 1777. 

Lord MANSFIELD ſtated the evidence on the ſecond trial 
as follows : 

Benjamin Green ſaid, that the duty was always repaid to 
freemen; and no queſtions were aſked, whether the corn 
was their own, or only conſigned to them as factors. He 
had known - Wormley, who was receiver of the duty for a 
leflee of the corporation, from the year 1700, and he had 
told him that the practice was always to return the far- 
things. Alderman Thomſon and Sir Criſpe Gaſcoigne were 
known to be factors. and they had . returned. The 
method was, that the factor came and ſaid, I am ? 
« corn-factor, there is the copy of wy freedom, you vil 
accept my bills, and return the farthings.” The under- 
ſtanding of the officer was, that the factors, as ſuch, were 


entitled to the return. He never knew .of any ſuſpicion of 
«fraud or abuſe. 
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Fyſeph Fiſher had known the trade 60 years; and, in 
addition to his evidence on the former occaſion, ſaid, that 
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he had heard many old people talk of the privilege be- Cocxstbon 


longing to Free. factors. | 

. 

rmer trial. | 
All the plaintiff's witneſſes ſaid, that many factors had 

taken up their freedom for the ſake of this privilege, and 

had paid the city 30 J. for it. | 
On the part of the defendant, the freeman's oath was 

read. | 

William Read, who was now produced on the part of the 

defendant, ſaid, that fince the matter had become a ſub- 

ject of diſpute, they had underſtood the claim of exempt- 

jon to relate only to corn which was the property of the 

freeman himſelf. However, nineteen out of twenty of the 


dealers in corn were factors, and ſo underſtood to be. 


There had been no diſpute till the preſent. He had con- 
ceived the re- payment of the farthings to factors, as ſuch, 
to be wrong, and had mentioned his ſentiments to the de- 
fendant, and he to the corporation, which was the occa- 
ſion of the preſent litigation, 

One Gimbert ſaid, he had been a factor 20 years, and a 
freeman part of the time. That he had been told, that 
if he were a freeman, he would be entitled to have the 
farthings returned, and yet to charge his employer for 
them, If he had not thought ſo, he would not have paid 
what he did, viz. 30 l. 105. for his freedom, Wear (p) 
had told him, that he thought they were all forſworn; 
but, two or three years afterwards, Wear became a free- 
man, and then he looked upon the exemption as his right. 
The witneſs could not ſay he was fatisfied ; and, after 
ſome time, he uſed to write in his certifieates, (Re- 
« ceive ſuch and ſuch corn, from ſuch a ſhip,” without 
ſaying, “ mine,” or « my corn.“ He mentioned the truth 


to the corporation, but they made no difference, whether 


the certificates were in one form or another. 

Many notes or certificates were produced, in which the 
s$ concerning the corn were, © i mine,” belongs to 

Ame,“ „ on my account,” « for your humble ſervant,” and 

_ were none which ſpecified that the corn was con- 


After having reported the evidence, his Lordſhip faid : 
For the plaintiff it was contended, that the uſage was 


evidence of an original grant from the crown or parlia- 


ment. That, in the original grant to the corporation, 
there might have been a proviſo, that, whenever corn ſub- 
Kt to the duty ſhould be conſigned to free · factors, they 


() Mentioned ſupra, p. 120. 


againſt 


ons and Richard Reed gave the ſame teſti- Fausuaw. 
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1779. ſhould be entitled to receive the farthings to their own uſe, 
| That, if there was any doubt whether that could be the 
Cocxszpce origin of the exemption, it might have ariſen from 3 
againſt ſubſequent grant by the the city to the free- factors, or an 
FansHaw. agreement between the city and them. I told the jury, 
that the ground on which we had granted a new trial was, 

an intrinſic objection to the exemption ; that the practice 

might have commenced-in fraud, and yet have been car. 

ried on fairly afterwards; that it muſt have been an ex- 

emption as to factors, in the original grant to the city, 

or an original grant to the factors; that there could be 

no exemption, unleſs in favour of perſons otherwiſe liable; 

but here the factor would not have been liable, but the 

owner, and he was not exempted. As to its being a 

grant, I told them, I had never heard or read of ſuch an 


inſtance as a grant to factors; but that this was matter 


of evidence ;. I did not know of any law againſt ſuch a 
grant; and, upon the whole, I] left it to them to conſi- 


der, whether they thought the uſage coeval with the 


right of the city to the duty. Mr. Walilace ſuggeſt 
ed to me, that I had omitted the other ground, that the 
exemption might have originated in a ſubſequent grant 
from the city, or an agreement with them ; but, thinking 
this origin leſs probable than the other, I ſaid no more to 
the jury, | 
Wallace, Bolton, and Buller, again ſhewed cauſe - Dun 
ning and Davenport on the other fide. 

[ 126 ] For the plaintiff it was urged, that no uſage was ever ſo 
clearly eſtabliſhed. - There was no deception or fraud on 
the part of the factors, nor ignorance on the part of the 
city. The only ground. left for the defendant was, the 
ſuppoſed impoſſibility that this uſage could have a legal 
origin. But it might be conſidered as beneficial to the 

* city, being an encouragement to the importation -of corn, 
and there was nothing to hinder the crown from granting 
part of a duty to a corporation, and the reſt to particu- 
lar members of that corporation; nor was it impoſſible 
that the city, ſubſequent to the grant of the duty, might 
have agreed with the freemen-faQors, that they ſhould 
have the duty on corn conſigned them, The tempt- 
ation, which this would hold out to purchaſe the free- 
dom of the city, was a reaſonable inducement to ſuch an 
agreement. In the caſe of The Mayor and Communally of 
Lian Regis v. Taylor, it was held to be a good cuſtom, 

that freemen, being proprietors of ſhips, though not ſeps- 
. rately incorporated, might dig gravel in a manor which bad 
been granted to the corporation (2); and, in nee 


8 1 | NEE ade Y 
(9) C. B. M. 35 Car. 2. 3 Lev. ftates the whole court to bare held the 
160. There muſt be ſome miſtake in cuſtom good, it concludes that judgment 
the report of this caſe ; for, though it was given for the plaintiffs. 
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a few years ago, it was ruled at N/ Prius, that the refi- 1779. 
dent freemen of Newca/?/e might claim an exclufive right TY 
in the town moor, againſt the members of the corporation Cocksroer 
at large. The objection, in the preſent caſe, arofe, from againſt 
confounding preſcriptions and cuſtoms, the former of Fausnaw 
which muſt have a legal origin ; but cuſtoms need. not; | 
Gateward's Caſe (7), Viner, title Cuſtom, Archer v. Bothen- 
ham (s), Day v. Savage (t), Potter v. North (u). All cuſ- 
toms vary from the common law, and the very idea of a 
cuſtom is, that its origin cannot be traced. As to the ſup- 
poſition of fraud, the onus of proving lay upon the defend- 
ant, but there was as much reaſon to preſume fraud againſt 
the duty, as againſt the exemption. | dl 

For the defendant, it was infiſted, that the practice of 
the factors was nothing elſe but colouring the goods of non- 
freemen. All the notes held the corn out as the property 
of the factor. If the city did formerly know of the abuſe, 
without correcting it, that was no reaſon why it ſhould 
not now be corrected. While the frauds of the factors 
were kept within bounds, they were not inquired into, 
but as they had increaſed ſo much to the detriment of the 125 J 
city, it had become neceſſary to check them. No queſ- 
tions were aſked of the faftors, becauſe the notes were 
contrived to anſwer the queſtions which might have been 
aſked. The idea of an exemption, which was the only 
ground on the firſt trial, was abandoned on the fecond, 
as not capable of being maintained ; but the ſuppoſition of 
the privilege claimed, being part of the original grant, was 
equally untenable, becauſe the importation of corn into the 
city muſt have been of a* much earlier date than the exiſt- 
ence of factors. It was the intereſt of the corporation, 
that freemen ſhould have an exemption for themſelves, 
becauſe this rendered it a deſirable thing to purchaſe the 
freedom of the city ; but it was not their intereſt, that the 
free · factors ſhould be entitle to receive a duty on corn 
from other freemen, which would be, in ſubſtance, the 
caſe, if the plaintiff prevailed ; becauſe the owner would 
charge the farthing duty, which he muſt pay to his factor, 
in the price of the corn ſold to other freemen, for their 
conſumption. It was ſaid, that, though factors might 
not be able to take by a direct grant, the city might, in 
truſt for them; but the ohjection was, that no poffible 
reaſon could be imagined for ſuch a grant in their fa- 
your, Though a cuſtom need not have a legal origin, it 
muſt not be unreaſonable, which this was. The caſes 
cited were not ſimilar to the preſent. The Newcaſtle caſe 

8 | had 
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I 779. had been compromiſed, but there was nothing EY 


able in a cuſtom for refident freemen to have an excluſive 


privilege, in what they only could uſe. In that cafe, the 
reſident freemen did not claim a right of putting on the 


cattle of frangers, nor did the freemen ſhip-owners, in 
the caſe in Levinz, ſet up a right to take ballaſt, in order 
to ſell to other perſons. The corn- factors are not admit- 


ted to their freedom under that deſcription, but belong to 


any company in which they chooſ to be admitted,—(the 


plaintiff belonged to the Stationers' company.)—The main 


argument for the defendant was, that all the proof which 


had been, or could be, produced, could not out-weigh the 
internal evidente againſt the claim: and it could not, it 


was ſaid, be fairly urged againſt: the preſent application, 


ther the freemen of London have a right to be exempted 
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that there had already been two concurrent verdicts; for 
they had been given on different grounds. 5 

Lord MaNs FIELD, The queſtion, in this caſe, is, Whe- 
from the duty on all corn, whether conſigned to them as 
factors, or their own property ? If there is no diſtinction, 
the plaintiff is entitled to recover, otherwiſe not. On the 
firſt trial, I thought the evidence of the uſage was very 
ſtrong ; and, as far as the memory of people living went, 
it was impoſſible to ſuppoſe there had been any fraud. 
The internal objection, (though it had been mentioned by 
the counſel on the firſt trial,) not having been particularly 
pointed out, by me, to the attention of the jury, it was 
thought proper that the cauſe ſhould be re-conſidered. On 
the ſecond trial, the uſage has been proved more ſtrongly 
than before ; and there was no evidence that the city had 
ever received, to their own uſe, the duty on corn con- 
figned to freemen as factors. It appeared, on the firſt 
trial, that the duty had diminiſhed in its produce. There 
was no. evidence of this on the laſt. The oath cannot 
avail the defendant, becauſe the claim, whether well or 
ill-founded, is between the factor and his correſpondent. 


He does not colour the goods, He takes the money to 


himſelf, and does not make a deduction in his account 
with his employer. As to the notes, whether they were 
fraudulent or not, muſt depend on the fact, whether the 
claim was or was not known, Now it was as notorious 
that the corn did not belong to the factors, as if the notes 
had expreſsly ſaid ſo, Till this diſpute, no queſtions 
were ever aſked, The farthings were always returned to 
Nelſon, who dealt ſo largely, and never but as a factor. 
Perſons, who only dealt as factors, have paid 30/. for 
their freedom, in order to acquire this privilege, But the 
internal objeQion is, that the uſage muſt have commenced 


in fraud ſome hundred years ago, This objection 1 * 
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not anſwer, and I leſt it to the jury in the ſtrongeſt terms; 1779. 
but they have again found for the plaintiff If I did wrong 
in leaving it to the jury, that would be a ground for a new Cocxszbot 
trial, But I think 1 did right, and that this was not a againſt 
ſubject for a ſpecial verdict, being merely a matter of Faxsnaw. 
evidence. If the jury thought there was evidence of a 
grant to the city, but that freemen ſhould be exempted, 
and ſhould receive a farthing a quarter on corn conſigned 
to them as factors, I ſee no objection to it, in point of 
law, If we were to grant a third trial, we might as well 
grant a fourth and fifth. There would be no end. The 
city will not be concluded by the verdict. . 
ASTON, Fuftice,—This is a point of an uncommon na- 
ture, but the uſage is very ſtrong. The expreſſions in the 
notes may be reconciled to the truth, The only queſtion 
now is, Whether the matter was fit to be left to the jury? -. 
If it was not, the laſt new trial ought not to have been 
ranted. The court ſhould have determined the cauſe. 
I think the matter was proper for the deciſion of a [ 129 ] 
jury, and that the evidence was ſufficient in this cauſe 
betwen a factor and the city-colleQor. 
WiLLEs, and ASHHURST, Fuftices, of the fame opi- 
nion. | e 
The rule was accordingly diſcharged; but, the city not 
being ſatisfied, they till refuſed to return the farthings, 
and the plaintiff was obliged to bring another action. This 
ſecond action coming on to be tried, at the Sittings after 
laſt Michaelmas Term, the evidence for the plaintiff was of 
the ſame ſort and import, with what has been already 
ſtated, but more correct, explicit, and circumſtantial... The 
defendant now demurred to the evidence; and, this day, 
the demurrer was argued, by Davenport, for the defendant, 
and Mood, for the plaintiff, 1 1 
Davenport divided his argument into five points, or 
heads: 1. He contended, that, from the nature of a de- 
murrer to evidence, and upon the evidence put on the 
record, che court, might, and ought to, diſbelive that the 
uſage had been immemorial; 2. He then endeavoured to 
ſhew, that the claim, whether as founded on an exception 
or proviſo in the original grant, or as a truſt, or otherwiſe, 
could not have had a legal origin in reſpect of the perſons 
of the claimants; 3. In reſpect of thoſe. who receive the 
wh In reſpe& of thoſe who pay it; Nor, 5. in re- 
of the nature of the duty itſelf. —1. As to the nature 
and effect of a demurrer to evidence, he ſaid, he knew no 
difference between that, and a demurrer to pleadings, ex- 
cept that, in the caſe of the latter, you admit, at firſt, 
the truth of the facts pleaded ; and, in the former, you 
firſt put the party on the or of the facts. That, when 
the fats are proved, you deny, on a demurrer to eyidence 
as 
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as you do on a demurrer to pleadings, that the inference 
contended for, follows from the facts alleged. But he 
inſiſted, that although a demurrer to evidence admits the 
trutly of all the particular facts, it does not admit the con- 
eluſions in point of fa#, more than thoſe in point of Jaw, 
which the party offering the evidence contends for; ſo 
that, (as he conceived,) a demurrer to evidence may be 


maintained, even where there is ſome part of the evidence 


which might be left to a jury, This, he faid, appears 
from the form of words uſed, which are, „ that the evi- 


4 dence is not /#fficient in law, to maintain the iſſue? 
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not, that there is 79 evidence produced in ſupport of 
« the iſſue.” That, in this reſpect, the effect of ſuch a 
demurrer differs from a (pecial verdict, and that it may be 
uſed, where the party demurring is unwilling to truſt the 
jury with the inference in point of fact. As anthorities 
in ſupport of this doctrine, he relied on what is faid in 
the Firſt Haſtitute (v), in Baker's Caſe (w), in Reniger v. 
Fogoſſa (x), and on the precedents in Raflall”s Entries, 
title Evidence (y); and he contended, that, according to 
the definition he had given, he was entitled to argue, thit 
the particular facts ſworn to, did not eſtabliſh the general 
fact of an immemorial and uninterrupted allowance of 
the farthings to freemen- factors upon corn confighed to 
them, and not their own property. He urged, on this 
head, the appearances of "20% of in the various and ambi- 
guous phraſes and expreſſions which were uſed in the 
notes or certificates.—2. He ſaid the uſage, if in point of 
fact it had been immemorial, could never have had a com- 
mencement ſuch as to eſtabliſh a right in point of law, in 
reſpe& of the perſons claiming. It was now agreed, that 
the foundation of the claim muſt be conſidered as a grant; 
but freemen-fators were not perſons capable of a grant. 
There was no ſuch claſs of men exiſted till after the time 
of Richard J. There was no evidence of their exiſtence at 
that period, nor was it poſſible ; for the commerce of corn 
muſt itſelf have originated in later times. Corn-fa&tors 
even now, have no permanent character, and are not 
created by the city, by the crown, nor by any other legal 
authority, being the mere tem creatures of their 
efiployers, who may deſtroy their exiſtence when they 
pleaſe—3. As to the perſons receiving the duty, it wa 
impoſſible, he ſaid, to believe that there ever could be 3 
legal commencement of an uſage, by which the corpora. 
tion of London were to become the truſtees, or agents a 

collectors, for ſuch a fluctuating and uncertain claſs of in. 


dividuals. The city appoints, and pays the collector, aud 
the factors do not at all contribute to the charges of the 


co 
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-letion.—4: As ts the employers, who were to pay this 1779. 

duty, the fund abſurdity aroſe when they were conſidered, 22. b 

decauſe it could not have been ſuppoſed that they would Cocxsxnar 

employ factors who were entitled, over and above the againſt 

allowance. paid them as fuch, to levy a duty upon the Fausnaw. 

conſigned to them. There was no conſideration | 

moving from the factors, to the owners, to entitle them 

to ſuch a duty.— 53. As to the nature of the duty, being a 

port- duty, and paid on account of the maintenance of the 

quays and harbour, he thought that was equally incon- 

ſiſtent with the idea of a grant to the fre- factors, for 

there is nothing done by them to ſupport, or benefit, the 

harbour. Upon the whole, he concluded, that the claim 

could never have had a legal commencement, but muſt 131 ] 

have originated, either in fraud, or, at beſt, in miſtake, 

by confounding the corn belonging to freemen who hap- 

pened to act as factors, and that conſigned to them on 

account of other perſons. Wera N N 

Mood, for the plaintif,—1. Denied Davenport's defini- 

tion of a demurrer to evidence, and infifted, that jt admits 

all matters of fact which a jury might find, and only brings 

the deciſion, upon the inference in point of law from thoſe | | 

fats; before the court. If it were otherwiſe,” he ſaid, a 59 
might, in every caſe, take away the trial of the | 

— from the jury, and veſt it in the court, The evi- 

dence of the uſage was not only ſuch as was to be leſt to 

a jury, as the court indeed had decided on the motions 

in the former action, and which was, en the preſent occa- 

ſion, ſufficient for the plaintiff, but was extremely ſtrong 

and ſatisfatery. To ſay, whether the allowance con- 

ſtantly made to factors, was obtained by fraud, was di- 

reftly and exclufively the province of the jury, but there 

was no pretext for ſuppo fraud,—2. He inſiſted, . that 

the actual exiſtence of the uſage or cuſtom being admitted 

by the demurrer, it was certainly ſuch as might have a 

legal origin in various ways. If the crown, in the original 

grant of the duty to the city, had inſerted a proviſo to this 

effect, „ but we will and ordain, that the freemen of the 

« city of London ſhall receive to their own uſe, that part 

of the duty which ſhall ariſe upon corn conſigned to 

them,“ there was no doubt but that ſuch @ proviſo 

would have been „ in law, to entitle them to ſuch 

part of the duty. The king might have rome it,” as an 

encouragement to them to import corn the ſupply of 

the city, It is not at all an unuſual thing for a particular 

part of a corporation to be entitled to rights or privileges 

io the excluſion of the reſt, and to — 42 them 

tirough the intervention of the whole body. This appears 

dom the caſe of Mellor v. Spateman in Sdunders (z), where 
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Coczszpcs file ee (6). The cuſtom might, alſo hape arilen, 
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. factors. It was not neceſſary for the plaintiff tq ſhew the 


[ 132] 


— 


_ Hue; and this is to be tried by the jury. Nobody ll 


duce them to doubt of the fact of ſuch immemoriel.ulage; 


 farthings, ſuch uſage could, by any poſſibility, have #1eg# 
commencement ? The plaintiff was not bound to find on: 


to them as 2 right, time out of mind, by all but freen® 


ess IN EASTERN TAR MY 


2 of Derty preſeribed in 2 xight; af mme, 
through the medium of the corporation and from Bree, 


quent agreement between the ci n the free 


exact origin; it being ſufficient for him, if there was any 
poſſible legal commencement of ſuch a privilege. 
Lord MANSfIEL D, The foundation, upon which the 
plaistiff reſts: his title, is this; that, by immemorial uſage, 
to-which there has been no interruption fince the time of 
"Richard I; freemen-factors. have a right to take, to ther 
own uſe, that part of the farthing duty which is paid for 
corn conſigned to them. The defendant denies the fad, 
und fays, there is no ſuch uſage or cuſtom... 1 ſpeak 10 
the faſt. now the legal objection I will conſider by and 
by. But this is the fact upon which the parties are at 


can try it; becauſe it is a concluſion of fact from. the 
evidence. Almoſt all the objections that have been made, 
art ſuch as were very proper to be ſtated to a jury, to i- 


to induce them to conclude that it began in fraud, ur 
.miſtake; that it could not begin in the way in which it i 
claimed; that ſuch an uſage could not poſſibly be imme- 
morisl ! and, on the ſecond trial, all this was ſtrongly put | 
to the jury. But, what is now brought before the court 
on this demurrer ? Not a queſtion, whether the eyidence 
was ſufficient to ſatisfy the jury of the fact of the cuſton, 
for, by the demurrer, the defendant admits every falt 
which the jury could have found upon the evidence. The 
only queſtion before the court is, Whether, ſuppoſing the 
fact to be as the plaintiff contends, and that, imme mor- 
ally, without any exception ſince the time of Richard l 
the uſage bas been for the freemen- factors to receive the 
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what the actual commencement was, becauſe it has exiſte 
from time immemorial, The city itſelf has no writing 
or grant, to -ſhew. They only ſay, the duty has been pau 


lor their on corn. The plaintiff ſays, there is anothe 
qualification»: * Jt has not been paid by freemen-faces 
for corn conſigned to thear; they have always enjoyed 
that privilege. If, by no poſſibility, ſuch a privileg 
could have a legal commencement, then, to be ſure, tht 
fact of its exiſtence does not decide the queſtion ; 
in point of Jaw, that does not eſtabliſh the right; but be 
xule of law is, that, wherever there is an immemorial uy 
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the court muſt preſume every thing elbe, which could give | 

it a legal origin Whether real er not, 19 fr 5 Jury to AY, | 
decide. Now, why is it not poſſible 83 Cocczange 
graut, the crown may baye ſaid, for the purpaſt of en- againſt 
couraging perſons to take up their freedom, that no free- Faxgnac 
man ſhould pay the duty to the city, either for his Foe 
<orn, or for corn conſigned to him ag a factor? Would 133 0 
ſuch a, grant be void? Certainly there may have been 7 


of parliament may be preſumed. Many, if not al the 

uſages and cuſtoms of the city. of Landon, are confirmed 

by a& of parliament. Or, the privilege may be founded 

on a bye-law, made before time of memory. Suppoſe, 

after the grant to the city, there had been a bye-law mage, 4 

by which, for the purpoſe of encouraging factors to be- | 

come free, and by that means, introducing the corn trade, | 

the corporation gave them, when freemen, all the far- 

things ariſing on corn conſigned to them; ſurely. there 

is nothing impoſſible in this; and there js 2 colour for 

ſuppoling that to be the ground, from the evidence; ber 

cauſe it is in proof, that the factors purchaſe the freedom | 

on purpoſe, to acquire the privilege. The only point now » 

before the court was very fully conſidered, upon the ſe- ww 

cond motion for a new trial, and we were all of. opinion, 

that, if ſupported by immemorial uſage, it was impoflible 

for the court to ſay, that the privilege could not have a 

legal commencement, * „ He had 

WILLES, Juſlice, I am of the ſame opinion, for the 

reaſons which my Lord has given. As to one thing urged 

by Mr. Davenport, vis; that there could be no corny 

laQtors in the time of Richard I. though, perhaps, they | 

did not then exiſt by that name, yet, as Lenden was n + 

flouriſhing city long before that period, it muſt have been ; | 

lupplied with corn in great quantities; and it would be 

abſurd to' ſuppoſe that the growers. themſelves. brought 

their own corn from all parts of the kingdom to the Lon- 

dn market. When they did not come themſelves, they 

muſt have employed factors, agents, or confignees, to ſell 

u for them 1 gs 1 8 1 
A$HHURST, Juice, I am of the ſame: opinion. mne ; 

queſtion now 1425 us, is precifely what was decided on | 

te laſt motion. for a new trial. The opinion of the court 

then was, that the cuſtom might have a legal commence- 

ment, As to the evidence, there is certainly enough to * 

tare warranted the jury in inferring, that the uſage had 

uſted as far back as the time of memory. There was 

kfficient to be left to a jury, and that is all that is re- 


Boll, Juice; Though Mr. Dovenport divided his 
mer 2 ary 19 we, that there are 
* 
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- 1779. but two'queſtions' in/the'cauſe. The firſt,” What is the 
nature of a demurrer to evidence ? the ſecond, Whether 
Coctszvcr the cuſtom ſet forth in this demurrer-b6ok, as ſtated by 
againſt the pla naff's counſel, be, or be not, good in law? With 
" Faxsnaw. reſpect to the firſt, I think Mr, Davenport has gone a great 
IL 134 } way too far. It is the province of a jury, alone, to judge 
2 - of the truth of facts, and the credibility of witneſſes; and 
the party cannot, by a demurrer to evidence, or any other 
means, take that province from them, and dray ſuch 
queſtions ad ahud'examen. I think the plain and certain 
rule is this: The demurrer admits the truth of all fach, 
which, upon the evidence ſtated, might be found by the 
jury in favour of the party offering the evidence. Mr. 
Davenport puts the caſe of a ſpecial verdict, and ſays, the 
reaſon for a demurrer to evidence is, that the party de- 
murring does not chuſe to truſt the jury. In a certain 
degree that is true; but the reaſon of not truſting the jus 
is, becauſe they may, if they pleaſe, refuſe to find a ſye 
cial verdict, and then the facts never appear on the re 
cord. But whether the caſe comes before the court on: 
demurrer to evidence, or on a ſpecial verdict, the lawis 
the ſame. Now, if this cauſe had been put into the 
ſhape of a ſpecial verdict, what muſt have been ſtated on 
the record? The jury could not find all the evidence 
ſet forth in the demurrer, but muſt have pronounced 
upon the fact, whether or not ſuch an immemorial cuſ- 
tom had exiſted, and then it would have been for the 
court to decide, whether ſuch a cuſtom was good in las. 
I agree with Mr. Wood in his definition of a demurrer to 
evidence; and I am clear that there was ſufficient to be 
left to a jury, and, therefore, on the firſt queſtion, there 
ſeems to me to be no doubt at all: As to the ſecond 
though I have no doubt in my own mind, yet I hae 
8 much of the cauſe before, that I 

avoid giving any opinion upon it. is 

ee Fadgment for the plaimiff() 


[5] Upon this judgment, the de- ant; and T. 21 GC. 3. by Davey" 
fendant e N in the for the plaintiff in 1 and Clan 
Exchequer Chamber, where the cauſe for the defendant. It now ftands fa 
has been twice argued, wiz. M. 21 judgment. ¶ Vacation after 7.21 6 
Geo. 3. by Adair, Serjeant, for the plain- 3.) {+ 50]. | 
uſt in errors nd ens tor the defend VO, 
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— 
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[+ 50] Ia E. 22 Geo. 3. the Judges of King's Bench, except Eyre, Ba 
of the Common Pleas, and the Barons and, , accordingly, the ' judgraent 
of the Exchequer, delivered their opi- affirmed. Afterwards, a writof ern 

nions, and reaſons, ſeriatim; when was brought in the Houſe of 
they were all of opigion with the Court where, after the caſe bad been wp 
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the bar, the following queſtions unanimous opinion of 1779. 
of put to the Judges ; 3 Whe- the Judges nt, (Eyre, T {7 9 
ther the evidence and facts admitted, Baron, being one,) up- r : 
opon which this demurrer has been on the firſt queſtion, in à% int 
* are ſuſſicient in law, to main- the affirmative ; and F ks Haw. 
tuin the iſſue for the defendant in er- ſubmitted to the Houſe, . 
ror? 2. Whether, if the evidence be that, the firſt queſtion being ſo anſwered, 
inſufficient, or uncertain, a new venire any anſwer to the ſecond was unneceſ- 
ought to have been awarded ? 6 ſary. Upon this, the judgments of the 

Gould, Iuſtice, (in the abſence of Court of B. R. and Com. cacc. were 
Skynner, Chief Baron, who was con- (5 June, 1783,) unanimouſly affirmed. 
fined. by indiſpoſition,) delivered the os Fell | 


F+ 


The King againſt the Mayor and Bog 1138“ 
' cxs888 of LyME Rects, on the proſecu- Wedneſday, 
tion of the Honourable Henry Fans. 


A Mandamus having - iſſued to reſtore the Honourable A Jerical 


Henry Fane, to the office of a capital burgeſs of the — | 


borough of Lyme Regit, the corporation returned, That one in the return 

Cade, one of the er. burgeſſed, had exhibited « cer. wn ger che 

« tain articles of complaint” againſt Fane : that, by. the return 

« faid articles of complaint,” he had charged him with hav- been filed. 

ing been duly ſummoned, and hgving neglected to attend 

the corporation meeting, for the eleftion ofa capital burgeſs ; 

and that, by * the ſaid articles of complaint,” he had alſo 

charged him with non - reſidence, and neglect of his duty as 

a capital burgeſs : that it was ordered, that a copy of the 

ſoid articles ſhould be given to Fane, and that he ſhould 

have notice to appear, at the next meeting of the mayor 

and burgeſſes, to anſwer the ſeveral articles againſt him, in 

the ſaid complaint contained, and to ſhew cauſe, why he 

ſhould not be removed, and diſplaced'from his office: that 

the. copy and notice were ſerved: that a meeting was had, 

where he appeared, and was charged with, and accuſed of, 

the non-refadence, abſences, contempts, neglects, breaches 

of duty, and miſbehaviour, ſpecified and contained in the 

ſaid ſeveral articles of complaint ſo exhibited againſt him. 

That the meeting heard evidence in ſupport of the * ſaid 

« ſeveral articles.” mentioned and contained in the ſaid com- 

* and in Fam defence, and, alſo, what was alleged 
him and his counſel, why. he ſhould not be removed 

from his office of capitalburgeſs, i for the ſeveral matters 

* m the ſaid articles of complaint mentioned; and, there- 

upon, it was adjudged, that he was „ guilty of the non- 

* relidence, ablences, contempts, neglects, breaches , of 

duty and miſbehaviour, and other matters objected and 

charged againſt him, in and by the ſecond and fourth arti- 

da of the ſaid complaint 3” and that, thereupon, they had © | 
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Gat he Had not been elektöd hass To that they 


is return bad been filed laft term. 66A 
afterwards, diſeovered that they had, in that part of i 


which Rated the convichion, ſet forth, that the proſecutor 
J had been found guiky of the charges in vr third and fits 


'-/ artidles,, without baving ſtated, in the preceding part, that 
the complaitit coirfiffed of four urtleles; that, on the con- 


by the recital of the complaint in the return, it 


trary, 


ſeemed rather to be ſtated as containing only two; and 


that it did not therefore certainly appear, that the articles 
on which Fane was convicted, were the ſame which were 
ſet forth as containing the accuſations againſt him; A 
motion. was, therefore, made this term, {on Monday the 


26th of April) and a rule granted, to ſhew cavſe why the 


defendants thould not be at liberty to amend, by itiſerting 


the words, © ſecond of the, and © fourth of the,” in that 


of the return which recited the articles on ch be 
accuſed, ſo as to make it run thus, * and, by the ſi. 


HI Is IN 5 of 2 faid articles of complaint, charged and ac- 


—_— the fi Honourable Henty Fane,” 8c. and again, 


* and by urth of the ſaid articles of complaint,” &c. 


don of Juſtice; cat Mps, or miſtakes of the pen, 
not be fatal I am faticficd this is © mere Dogg har” 


= A tor General, Dunning atnd'Reooke, now fhewed 
chaſe: —They faid, enquiy had been made at the offer, 
and that no inſtabet could be found, where the court had 
ted a return to de 2inended after it had been filed, 
and, thereby, made a record of the court. That the cat 
of the atnendment of a return in Shower (5) (which bad 
cited when the rule was obtained), was upon 4 mo- 
ton Which did not appear to have been oppoſed; and it 
did not appear that the return, in that caſe, had been 570 
That, in the caſe of Leptrra v. Germain (e), after a 
abatement on the ground of an erroneous addtibn, 14 
chat the defendant Had been Rated as Kght, infiat of 
Knight and Nurbmet, the court refuſed to permit an amend- 


ment by iiſereiiſ-the worde « ad Baronet,” athotigh th 


i Try Alk in | 
Dear in ſupport of be rule, relied upon an affith- 
vit, whi Rated, chat the omiffion of the words, Dov 
es be inſerted, Pad rien from a mere miftakb of 
the gentlemun who ſettled the draught of the return, and 
who 64 ſtbuck bis pen titough thoſe words. 
Lord Manshitiy, It is very eſſential to the adminiſtra- 
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| Teſs bed 8 remove him from his 6ffice ; and had removel 
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tion. As the, return ſtands at prefect, it is..nonſenſe. fyyg. 
There is ub caſe cited, where the court has refuſed to 
amend ſuch à miſtake, although the return bas been The Kina 


filed. © The cafe in Shower ſeems to be an authority to the - againſt 
ne,, A mn TT 2408 Deo 1 haps 
The rule made abſolute ; the defendants undertaking, if Rei. 


an action for a falſe return ſhould be brought, to take ſhort 
notice of trial, and not to bring a writ of error, if there 
ſhould be judgment againſt them [4]. 8 


4] There were four other returns, mitandu, ) and the miſtake in the 
todifferent writs of magdamus, in which draught bad been copied in all of 
ſimilar amendments were moved for, them.— ide ſupra, Richards v. Brown. 
and granted at the ſame time with this. p. 114: tm 16. 

The returns were the ſame, (mutatis. 1 
7 9 


Sr Eh. 3 Th Wat Thurſday, 
Loweenans geot Kannyn = LOT 


HE tiff was a waiter at one of the great ſi g If one perſon 
T 5 ones or clubs, in Sr. Fares Street, of whic m—_—_ — | 
the defendant was the mafter. Each of them had received, entruſted to 
from Mrs. Cornelys, a number of maſquerade tickets, to Is 
diſpoſe of, ' for which they were to account, after the maf- eo — 
3 by paying the value, or returning the tickets. the time when 

enny had got poffeffion of one of the tickets which had *Þ* goods are 


been delivered to Longchamp, and, when Mrs. Cor neh — 2 the | 


agent came to demand an account of Longchamp?s tielcets, price account- 
he was told, by Longchamp, that Kenny had had one of <4 for, be re- 


them, and he muft pay for it. Upon this, the agent went — 


and made a demand on , who ſaid, „Well, if 1 had the perſon to 
« it, what then? Go to perſon who received it of whom they 


you, and let him pay you.” Longchamp was then thrent- n 


ened with an arreft, on which he paid five guineas, (the threatened 


value of the ticket, to Mrs. Cornelys, and then brought _ _ «the 

this action againft Keny. The declaration contained a . e to 

count for money had th" received, one for money paid, laid the owner, 
'The 


out, and expended, and one for money lent. cauſe was ar —_ 


tried at W; eſtminſler, on Thurſda the 18th of February the ſum a- 
1779, before Lord MANSFIELD. plaintiff, beſides the gainſt him 
above faQs with regard to the ticket, endeavonred to prove My age * 


4 ſum of money due for wages, but, there being no count them, in an 


for wages, nor for work and labour, it ſeemed clear that ation for 
money bad and 


he could not recover on that ground; and, the jury having 799 0 =: 


found a verdict for him, with five guineas damages, they Perhaps, in 

mentioned that they found this fam exprefsly for the ticket. one for money 
tt appeared, that the defendant was riſed, that the 14 

tiff meant to ſue him for the value of the ticket, and [C 138 J 

that he came prepared to reſiſt that demand. Lord Mans- 

FIELD, at the trial, expreſſed great doubt, whether the 

#4 + Wk Action 
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i 1779. action could be maintained, either on the count for 
* paid, (on which the plaintiff*s counſel relied,) or on that for 
Lonc- bad and received. He ſaid, he would. reſerve the 
CHAMP e for the opinion of the court, on a motion for 2 
againſt non. ſuit. (It was clear that none of the evidence applied 

Ksaxy. to the count for money lent.) « I: 
* Dunning, and Cowper, now ſnhewed cauſe againſt ſetting 
afide the by ale anorhs 46 and Mingay, on the other 

fide. | | 

For the defendant, it was contended, that trover was the 
proper form of action. In a count for money paid, the 
words, © at the defendant's ſpecial inſtance and requeſt,” are 
not mere words of courſe. There muſt be a privity in the 
tranſaction, between the parties, in order to ſupport: ſuch 
a count; and, as to the count for money had and received, 
though ſuch privity is not neceſſary to ſupport that, yet it 
muſt appear, that money, which ought to have been paid 
to the plaintiff, had, in fact, been received by the defend - 
ant. In this caſe, there was no proof that the ticket had 
been ſold, or any money received for it, by Kenny, 
Lord MansFiELD,—It is certain, that, where the de- 
mand is for a ſpecific thing, an action cannot be maintained 
in this form. Great benefit ariſes from a liberal extenſion 
of the action for money, had and received; becauſe the 
charge and defence in this kind of action, are both go- 
verned by the true equity and conſcience of the caſe. 
But it muſt not be carried beyond its proper limits (6), The 
plaintiff muſt never be permitted to turn the generality of 
the count into a ſurprize upon the defendant, by deſerting 
the ground which the defendant was led to think the only 
matter to be tried, and reſorting to another, of which he 
| could not have the leaſt ſuſpicion. If the preſent action 
had been brought without notice of the nature of the de- 
mand, I ſhould have thought it could not have been ſup- 
ported. But, here, the defendant came prepared. II he 
ſold the ticket, and received the value of it, it was for the 
Plaimiff's uſe, becauſe the ticket was his. Now, as the 
defendant had not produced the tickt6; it is a fair preſump- 

tion that he has fold it. 67 
A$HHURST, and BULLER, Fuflices, were inclined to 
think, that the evidence would have ſupported the count 
for money paid. AsH8U8ST, ' Fuftice, compared this caſe 
to that of a ſurety, who, by paying the debt for the priv- 
| cipal, ſaves him from being ſued, and who can maintain 
[ 139 ] an action againſt him for money paid. In like manner, be 
ſaid, the plaintiff here had paid the five guineas under 3 
compulſion brought upon him by the defendant, and had 
thereby ſaved him from an action. But they gave no * 


on (5) Vide ſupra, W:flon v. Downes, Id. 19 G. 3. P. 23, 24 
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ſive opinion on that point; being clear, that the count for 1779. 


money had and received was montana 


— hang G ar 
5 


againſt W ELFORD» , 


Tuns was an cadmas in which-the- leis of the An executor 
plaintiff claimed under the will of one Z/izabeth\ Ber- pana i2kes no 
ae action was e 23 at tereſt, is a 

W.ftminfter, at the Sittin er ; erm, one competent 

Hearle, who was named eau! in the wa and was alſo peng dh . 

deviſee of a reverſionary intereſt, expectant on an eſtate nity of the 

for life, in ſome copyhold land part of the eſtate deviſed, — —If 

was called, on the part of the plaintiff, to prove the ſanity * ic 1 

of the teſtatrix, which was impeached by the defendant. execute a ſur- 

To obviate the objection of intereſt, he ſurrendered N dd og 

his eſtate iu the copyhold-lands to- the uſe of the heir at — = 

law, but he had refuſed to accept the ſurrender. may de exa- 
The counſel for the defendant inſiſted, that Hearle was mined mn 

an incompetent witneſs ; 1. Becauſe the ſurrender was in- mri 5 

effectual, and did not extinguiſh his intereſt, not having currenderee, 

been accepted 2. Becauſe he had acted in the executor- Kc. __— 
ſhip, having paid different legacies, , and, therefore, had ſurrender or 
fl 

rendered himſelf liable to be ſued, if the will ſhould be ſet releaſe. 

aſide. 

Lord MansFigLD. over- ruled both objections, and, the 
vitneſs being examined, the jury were ſatisfied of the ſa- 
nity of the teſtatrix, and found a verdict for the plaintiff. 

On a rule to ſhew cauſe why there ſhould not be a new 

trial, which came on to be argued this day, Bearcreft, 

Dunning, and Bolton, were of counſel for the Ly ne orb 

The Solicitor General, and Lane, for the plaintiff. 

For the defendant, beſides the two objections to Hearle's 

evidence which had been made at the trial, it was now 

contended, that, as executor, he was entitled to the reſidue 

of the perſonal eſtate not diſpoſed of by the will, and 

Vas, therefore, intereſted, on that account, to ſupport it. 

One clauſe in the will was in the following words, « I de- L 149 J 

« viſe and bequeath to E. 1 my 

« goods, plate, and claatha; and it was contended, that, 

although the word « goods,” had it been uſed alone, SY 

would perhaps have comprehended the whole perſonal | | | 

eſtate, yet it appeared by the ſubſequent words, that it 
was only uſed to expreſs a ſpecific le and therefore | 
the reſt of the onal eſtate e in the executor, 

who had no legacy given him, which could raiſe a reſult- „a 

agtſtin fro ofthe aer & kin,—To tho, tut o- | 1 


ching 
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(e) 5 608, 
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will, and, therefore, took no beneficial intereſt, was ad- 
| mitted, om a trial at bar, to prove the teſtator's ſanity, al. 


offered to releaſe to Bor, and that — only ad- 


f 1. The bequeſt to the witneſs would certainly have gone 


BY be. 


le) B. Eo G. 3. 
i Blackf N. 365, 
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thoig paſſes by a. releaſe or furrender, unleſs —— 
the on 5 — favour it is made, they 0 
Jitle Surrenider ( and Shephard, fame — (J). 

For the plaintiff, in anſwer to the objectlon that Hear 
might be liable to be ſued for what he had done in the 
character of exeeutor, if the will were fet afide, the caſe 
of Lowe v. Folliffe (e) was relied » where one Dove, 
an executor who had releaſed a legacy given him by the 


though he was objeRed to, on the general ground of his 
being liable to be ſued for his acts as executor, if the will 
ſhould bo ſet afide, and, alfo, becauſe he had actually ſold 
a ſet of chambers which had belonged to the teſtator, and 
was, therefore, anſwerable to the purehaſor for the title. 

| | The counfel for the defendant faid; that, in the caſe of 

Me, the purchaſer of the chambers was in 
pre wht trial, and, upon the objeQion being made, 


mitted as a witneſs in conſequence of that ; 

Lord MansmieLD,—This will has been tried three or 
four times ; and there have been contradictory verdids. 
On the trial, in the preſent inſtance, the jury were fatif- 
fied. But a motion has been made for a new trial, not on 
the merits, but on the incompetency of a witneſs. When 
the witrſeſs'was produced, the counſel for the plaintiff read 
his ſurrender of the copyhold eſtate left to him by will, 
but it was objected, that this ſurrender had not been ac- 
cepted.— The witneſs, on being queſtioned, faid, he had 
acted as executor, and that the legatees had received their 
legacies under the will. On this ground alſo, it was con- 
tended, that he was intereſted, becauſe, if the will ſhould 
de ſet afide, he would be anſwerable for having aQed d 
Fon tort. But he was not objected to, at the trial, as being 
entitled to the reſidue of the perſonal eſtate, Now, on 
ſuch a motion as the preſent, no objection to à witnels 
ſhould be received which was not made at the trial. II 
this new objection had been made then, it might perhaps 
have been ſhewn, that there was no refidue, or a releaſe 
might have been given, &c.— As to the other objections. 


to his competency, if he had not ou with his intereſt; 
but, as he bas parted with it, as depends upon him, 
third perſons have a right to his, eee 2 and the eres 
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Lu. For, to the re 
the caſe in 1 Tuch the 
there was no 


court thou 
the releaſe ; loc, cit. p. 366. 
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the ſurrender [C 1]. 2. It is contended, that, in an action 1779. 
concerning land, an executor is not a competent witneſs, 

| becauſe he may be ſued for his adminiſtration of the per- Gooprirrr 

ſonalty. But he certainly has'no immediate intereſt in the againſt 
action; and I remember its being determined by Lord Hard. Wrt ro. 
wicke, on a petition for a cottimiſfion of review, and aftet- 
wards by the Delegates, that ir is an objectlon to an execu- 
tors teſtimony, that he may be liable to actions as executor 
2 „ . 
ILLES, Juice. lt is clear that an executor in truſt 

may be a witneſs [+ 1 If the teſtator had ſtopped at 
the word © gods,” the legatee would have taken all the 
reſidue; but the addition of the words «plate and cloaths” 
may reſtrain the meaning. But the objection on this 
ground was not made at the trial, which is a reaſon for 
not ſetting the verdict aſide. Befides, on a new trial, the 
witneſs way eftabliſh his competency, by releaſing any in- 
tereſt he may have in the reſidue. As to the ſurrender, I 
think it operates without the afſent of the ſurrenderee, and 
if, on three proclamations, the ſurrenderee would not come 
in to be admitted, I think the lord might take advantage of 
it, as a forfeiture. "er n 

ASHAURST, Fee objection of intereſt pro- 
ceeds on the'prefuinption that it may bias the mind of the 
witneſs; but this preſumption, is taken away, by proof of 
his having done all in his power to get rid of the intereſt. 

| 8 The rale diſcharged. 

lte 1] Ben v. Baker, B. R. H. himſelf. 1 P. Will. 287. 290. 


29 Geo. 3. 3 Term Rep. 27. 35. And, in Fountain v. Cole, E. R. E. 
[2] Yide Bailie v. M iſſon, 15 Jan. 26 Car. 2. 1 Med. 107. it is ſaid by 
1744, cited 4 Burr. 2254, 2255. Lord Halt, © an executor may be a 


(+ $1] In G, v. Tracey, Canc. M. © witneſs in a cauſe concerning the 
1715, Lord Cowper determined, © that © eftate, if he have not the ſurpluſage- * 
* a grantee, when he a to be a given him by the wilt; and ſo Ihave 
* bare truſtee, is a good evidence, to 4 known'it adjudged.” 4 
* prove. the execution of the deed to | 9 


bi KR [142 ] 
MazTYn againſf Hind. | | Friday, zo 
THIS. was a.caſe reſerved for the opinion of the court. - 1 
© The cauſe had been tried at the Sittings in London (4), all to the 
alter laſt Hilary Term. The declaration ftated, that the de- biſhop by 
fendavt, on me 33th of February 1769, by an_inſtrament vb be ap- 
m writing, undertook and promiſed to retain and continue curate of his 
e ee * N | the cburch, and 
- +5 undertakes to 


Gitinue him and pay bim 8 falary, 14} Se fall be otherwiſe of ſome ccelg 
ae priferment, or 4 by him committed, lowfully removed, he cannot A ag 1185 
without ca "I while e continues rector of that -pariſh, and during that time the 
curate mmy fetover the. fillary in an action upon the wile, But it che rector is hon . 
preferred 10 another Hing, the -obligation ceafes.—A resderſhip is not cel 
Fitlerment within the m 


eaning of ſuch a title. 


(a) By conſent; for the venue was laid in Middleſex. 


— 
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770. the plaintiff to officiate as curate in the pariſh church of $ 
2. Ann, Weſtminſter, until otherwiſe provided of ſome ef 
 "Maxryn fiaſtical benefice, unleſs, by fault by him committed, he 
© agai ſhould be lawfully removed; and to pay him 50 guineas 3 
year during that time; that the plaintiff had not been 
vided: of any other eccleſiaſtical preferment, nor la 
removed, and that the defendant had not, from the ſaid 
13th of February 1769, retained and continued him curate 

of the ſaid church, and permitted him to officiate therein, 
and had not paid the $0 guineas a year, cr. Plea, — Non 

_ ofſumpſit—The caſe ſtated the inſtrument on which the 
action was brought, and which is called a Title, which was 


A 


in theſe words: 1 9 8 | | 
(LEY 4 To the Right Reverend Father in God Richard Lord 
« Biſhop of London. Theſe are to certify your Lordſhip, 
« that I Richard Hind, rector of St. Ann, Weflminſler, in 
« the county of Middleſex, and your Lordſhip's dioceſe of 
« London, do hereby nominate and appoint the Reve- 
.«« rend Thomas Martyn, to perform the office of a curate, 
« in my church of St. Ann aforeſaid, and do promiſe to 
« allow him the yearly ſum of 50 guineas, for his mainte- 
« nance in the ſame, and to continue him to officiate in 
« my ſaid church, until he ſhall be otherwiſe provided 
« with ſome eccleſiaſtical preferment, unleſs, by fault by 
« him committed, he ſhall be lawfully removed from the 
« ſame; and I hereby ſolemnly declare, that I do not 
4 fraudulently give this certificate, to entitle the ſaid 70. 
% mas Martyn to receive holy orders, but with a real in- 
« tention to employ him in Wer. church, according to 
« what is before expreſſed. Witneſs my hand, this 19th 
« day of February 1769, R. Hind.” 4 
The caſe then ſtated, that on the 6th of Fuly 1778, the 
church of St. Ann had become vacant, on the defendant's 
having taken other preferment, (viz. the living of Rochdale) 
and that he had paid the plaintiff his ſalary, as curate, up 
to that time. 1 * 
1 About the year 1776, upon a diſagreement between 
LANs | Hind and Mariyn; Hind, after giving him f ſix months notice 
to quit the curacy, had refuſed to permit Martyn to offi- 
ciate, and had diſcontinued the payment of his falary, 
upon which Martyn brought an action, in this court, fimi- 
lar to the preſent, on the written inſtrument above {et 
forth, and obtained a verdiet for the arrears then due; 
but the queſtion, whether he could maintain the action, 
being brought before the court in Eaſter Term, 16 Ge. 3. 
on a motion for a nei trial, it was looked upon as a matter 
of importance, and entirely new; and, after it had been 
fully argued at the bar, the court took time to confider- 
The objections made to the action, on that 


| were three, 1. It was contended, that the inſtrument u 
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n6t contain any contract between, the rector and curate, 


was merely an engagement and indemnity, by the rector to 
the biſhop, founded on the ſtatute of 12 Ang. fl. 2. c. 12. 
and on the canons, by which the biſhop, if he ordain a 
perſon who has no curacy or preferment, is himfelf liable 
to maintain him. That, if any perſon was entitled to ſue 
the defendant, it was the biſhop. That Martyn was not a 

to the inſtrument, and that the undertaking contained 
in it, was, as to him, without conſideration; that there 


that he might. ceaſe to act as curate whenever he pleaſed. 
2. It was faid, that Martyn had never obtained a regular 
licence, (which ought to be under ſeal, ) to officiate as a 
curate, which it was incumbent on bim to have done, in 
order to entitle himſelf to the benefit of Hind's undertak- 
ing, ſuppoſing it could be confidered as an engagement to 
him. That a licence was in the nature of an inveſtiture to 
a curate ; and that, not being licenſed, he was certainly 
removeable at the pleaſure of the rector, and could not 
maintain this action as curate. Caſes were alſo cited with 
a view to ſhew, that all curates are removeable at. the plea- 
lure of the rector, viz. Prige v. Pratt (a), Bott v. Brabalon 
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1779. 


nor any promiſ from the latter to the former. That it 


MazTYx 


was no reciprocity of obligation between Hind and him, for 


(b), The Attorney General v. Brereton (c), Birch v. Wood (d). 


3. Martyn, ſince his nomination to the curacy, had been 
choſen to the readerſhip of the ſame pariſh, with a ſalary of 
301., and it was contended, that this was ecclefraftical pre- 


ferment, within the meaning of the inſtrument, or title. 'That 


although many readerſhips were ſuch as could be exerciſed 
by laymen, (according to the account of their duty in Burn 
(f), and other writers on the eccleſiaſtical law,) this parti- 
oy 22 had functions belonging to it which could 
only be performed by a clergyman ; fuch as aſſiſting in the 
adminiſtration of the CEE | „ Ry. +220 
In anſwer, 1. to the „iy objection, it was argued, that 
the title was, in ſubſtance and effect an engagement 
with the plaintiff, That the words were, © I do ary, 2 
« allow him,” not, “ do promiſe to indemnify you, &c.“ 
That, if the inſtrument had been a deed under ſeal, none 
but perſons ſtriftly parties to the deed could have main- 
tained an action upon it; but the caſe was different with 
regard to a common undertaking in writing, like the pre- 
ſent, That it had been determined, in the caſe of Dutton 


[141]. 


v. Poole, that, on a promiſe made to one perſon, for the 


benefit of another, an action may be maintained by the 


(a) Bunbury 237. (0) 28a 
(6) Noy 15. Yer. 8 75 12 E 
(c) 2 Ver. 425. 429. 
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dhe ſum of fifty guincas was more than was req 
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any canon, or act of parliament, and, therefore, if an 
allowance to the extent required by law ſhould be conſidered 


as an indemnity to the biſhop, yet a ſalary exceeding that al- 


lowance could only ariſe from à contract between the rector 
and curate. That the conſideration for the ſalary was the 
performance of the duty. 2. To the ſecond ohjection, it 
was anſwered, that no part of the canon law makes x 
licence neceſſary. That the act of uniformity requires it 
for lecturers and preachers, but for no other perſons (5); 
and, as to the caſes mentioned, to ſhew that all curates are 
removeable at pleaſure, none of them had eſtabliſhed that 
doctrine. That Birch v. Mod had not gone further than a 
rule to ſhew cauſe. That the caſe in Bunbury had only 
decided, that a curate has not ſuch an intereſt as to be en- 
abled to ſue for tithes; and that, in the caſe in Yezy, 
Lord Hardwicke had uſed the expreſſion of common cu- 
6e rates,” and applied what he faid to them, in contradiſtinc- 
tion to thoſe who have a permanent intereſt in their office. 
That the general meaning and object of à licence 1s to 
atteſt the good morals of a clergyman, when he goes into 
a new pariſh, but that ſuch. atteſtation was unneceſſary 
here, as the biſhop of the dibceſe had atteſted the fame 
thing, in as ſtrong a manner, by ordaining the. plaintiff, 
3. As to the readerſhip being an eccleſiaſtical preferment, 
the account given of the office in the writers on the eccle- 
Gaſtical law was relied on; and, as, it appeared, that, al- 
though in ſome former appointments in this pariſh, part of 
the duty which the reader undertook was to aſſiſt in admi- 
niſtering the ſacrament, nothing of that ſort was ſtipulated 
for in Martyn's appointment; it was inſiſted, that his office 
as reader was ſuch as a layman might hold and execute as 
well as a clergyman, : 1 
Afterwards, in the ſame term, Lord MANsF1ELD deli- 
vered the opinion of the court, to the following effect : 
Lord MansFiELD,—At the trial, the defendant attempted 
to ſhew, that the plaintiff was lawfully removed for fault by 


bim committed, and offered evidence to prove the irregularity 


of the plaintiff's life and behaviour ; but I would not ſuffer 
this evidence to be given, being of opinion, either that the 
rector ought to have repreſented his conduct to the biſhop, 
and applied to him to remove him, or, if þe himſelf could 
remove him on that account, that he ought to have notified 
to him that the cauſe of his removal was his immoral beha- 


viour, which he had not done, I am ſtill of the ſame opi- 


(s) B. R. M. 29 U NM. 30 Cer. 2. (8) 13 U 14 Car. 2.6, 4. $19 
1 Yentr, 318. 332. E 


for whole benefit the promiſe was made (8). "That 
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:n, 25 to that part of the caſe, as at the trial, and no 
chietion has been made to it, on the argument. But I 
deſire it to be underſtood, that this does not imply an opi- 
nion, that the biſbop mag not remove à curate, nor even 


that the rector. may not, for juſt cauſe, properly notified to 


the curate. Thoſe, points Hill remain open. As. to the 


frft of the three objeRtions made on the part of the defend. 
ant, it will be neceſſary to conſider the nature of titles ta 
the biſhop. . The 33d canon of 1603, is in the following 
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words: © It bath been long fince provided, by many de- 
« crees of the ancient fathers, that none ſhall be admitted, 


« either deacon, or prieſt, who had not firſt ſore certain, 
t place where he might uſe his function; according to 


« which examples, we do ordain, that, henceforth, no 


« perſon, ſhall be admitted into holy orders, except he ſhall, 
« at that time, exhibit, to the hiſhop of whom he deſireth 


« impoſition. of hands, a preſentation of himſelf, to ſome 


« eccleſiaſtical preferment, then void in the dioceſe; or 
« ſhall bring, to the ſaid biſhop, 2 true and undoubted 
certificate, that, either he is provided of ſome church 
« within the ſaid dioceſe, where hę may attend the cure 
« of ſouls, or of ſome miniſter's place vacant, either in 
« the cathedral church of that dioceſe, or in ſome other 
« collegiate church therein alſo ſituate, where he may cxe- 
« cute his miniſtry ; or that he is a fellow, or in right as 
« a fellow; or to be a conduct, or chaplain, in ſome col- 
« lege, in Cambridge, or Oxford ; or except he be a maſter 
« of arts of five years ſtanding, that liveth of his own 
charge, in either of the univerſities z or except, by the 
« biſhop himſelf that doth ordain him miniſter, he be 
« ſhortly after to be admitted, either to ſome benefice, or 
« curateſhip, then void, And, if any biſhop ſhall admit 


« any perſon into the miniſtry, that hath nane of theſe. 


„titles, as is aforeſaid, then he ſhall keep and maintain 
him with all things neceflary, till be do prefer him to 


« ſome eccleſiaſtical living: and, if the ſaid biſhop ſhall 
« refuſe ſo to do, he ſball be ſuſpended by the archbiſhop, 


being aſſiſted with another biſhop, from giving of orders, 
by the ſpace of a year (i).“ It appears from this canon, 
and from (Gib/on's commentary upon it, that a pecuniary 
proviſion is not the only object of a title, (for a title by pa- 
irmony or penſion is thereby confirudively taken away (I),) 
but that one purpoſe of it is, to aſſure the biſhop that the 
perſon to be ordained has ſome church where he may ex- 


erciſe his function. And if, after being certified of that 


fact, the biſhop, ordains him, and he is afterwards re- 
moved, the biſhop is not liable to maintain him. And, 
therefore, 


0 Rn 1 Ordina-· 4) Lo. cit. Note (J). 
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„„ therefore the biſhop, in this caſe; can have no claim of 
idem againſt the defendant. The title is only a cert. 
Mizryn ficate to the biſhop, of the fact, that the rector has under. 

_- againſt taken to employ him, to pay hint, and to continue him in 

min, the curacy, till provided in ſ6me other eccleſiaſtical prefer. 
ment. It is difficult to conceive how any queſtion could 

be made on this point, or how a doubt could have been 
entertained in the caſe of Dutton v. Poole, which, however, 

was not near ſo ſtrong as the preſent. As to the ſecond ob- 

jection, the biſhop having ordained the . on this 

very title, there ſurely cannot be a ſtronger licence. Whe- 

ther it is ſuch as would fatisfy ſome penal ſtatutes, may be 

a critical queſtion z but we are of opinion, that it does not 

lie in the defendant's mouth to ſay, that Martyn has no 

licence, when he himſelf has admitted him to act as his 

curate, and has never before objected to him on this ac- 

count, or given him notice, and-an opportunity of obtain- 

ing one in form. With regard to the third point, after 

the fulleſt confideration, we find it impoſſible to ſay, that 

this readerſhip is an *ecclefiaftical preferment. A reader, 

in the canon law, is always put in oppoſition to a clergy- 

man. It means a perſon who reads prayers in the morn- 

ing, and afternoon, on week days. It is an order in the 

— KRomiſh Church, inferior to a deacon. ' 80 it is called by 

Burn (I), and I am informed, that, in the Veiſb and Cher 

dioceſes, there are laymen who officiate as readers at this 

[147 ] day. The inſtitution of the office in this pariſh has been 
booked into, and it ſeems that it exiſted before 1706. 

| There are ſome entries in the 'pariſh books which require 
particular duties to be performed by the reader, as aſſiſting 
in adminiſtering the ſacrament, affiſting the clerk, &:. 
When a certain appropriated fund ceaſed, from which the 

| falary was payable, the veſtry ordered 301. a year to be 
paid out of what they call commiſſion , and afterwards 
to be charged by the churchwardens in their accounts. 
Now, what ſtability is there in this? The rector may re- 

| | ſuſe the reader the uſe of the church to read in, The pa- 

11 riſh may no longer chooſe to have prayers read on week 

days, and may diſcontinue the ſalary. We are, therefore, 
of opinion, that this is not an ecc/efaſtical preferment, within 
the meaning of the undertaking given to the biſhop. 
I The rule for a new trial was accordingly diſcharged, and 
zudgment entered up for the T= (+ 52]. f 
- The queſtion now, upon the caſe reſerved in the preſent 
| Action, was, Whether the plaintiff could recover the arrears 
| | 85 of his ſalary of 50 guineas, from the time of the defend- 


ant's quitting the refiory of 5. Ann 2 | 
„ „ 
Me Feel, Lew, title Ordination. [+452] That part of this caſe hu 
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Crper argued for the plaintiff. Navenpare ſo the 1779. 
defendant. 3 . | —— 
For the plaintiff, it was contended, that Ne Miarru 
by Hind did not determine by bis cealing, tu he rector ol unt. 
S/. Ann. It was a permanent agreement. ta pravide for the 142 
plaintiff till he ſhould: obtain ſame other church preferment. 
It could not be avoided: by the voluntary. ast af the defend - 
ant, but, if he had put it out of his own/ power. ta conti- 
nue Martyn in the exerciſe of the functions of curate f 
St. Ann, he was ſtill bound to pay him the falasy. The. 
nature of a title to the biſhop is not a precarious/provifion,. 
dependent on the will of the perſon who gives it, but cer- 
tain, and only determinable by the miſconduct, or prefer- 
ment, of the perſon to whom 'it is given. To prove this, 
ſeveral caſes were referred to in the regiſter of. archbiſh 
Winchelſea, which are mentioned in Gibſor's Codex, in t 
commentary on the 334 canon of 1063 (mn), and particu- 
larly,—the following entry in that regiſter; “ An order 
« from the archbiſhop to the biſhop of &. A/aph/to compel 
© John rector of Goldfield to pay the annual ſum of five 
« merks ſterling to Amianus de Goldfield, to hom the ſaid 
« John had given a title for that ſum, until he ſhould be 
provided for. Given at Stepney, Kal. Apr. 130 => 148 
And two orders from the archbithop; ode, to a biſhop, to 
provide for a clergyman whom he bad ordained without a 
title; and another, of the like purport, to a-biſhop's exe- 
cutors, to oblige them 0 provide for one who had been 
ordained without a title. r en 5 
For the defendant, it was inſiſted, that every ſentence in 
the inſtrument confined the undertaking to the time of 
Hind's continuance in the rectory of St. Ann. It could 
not bind his ſucceſſor, and certainly did not bind him to 
continue all his lifetime rector of that pariſhu-· The conſi- 
deration for which the 530 guineas were to be paid was the 
performance of the duty of curate. The contract would 
want mutuality if it extended beyond Hind's continuance 
in the rectory of St. Au, for be could not compel the - 
plaintiff to officiate as his curate at Rochdale, his preſent 
living. An engagement to pay 50 guineas, independent of 
any clerical functions, would not hate been a title upon 
which the biſhop. could have ordained: the plaintiff. | 

Guter, in reply, obſerved; that the plaintiff was pre- 
vented from performing his part of the contract, by the 
A of he M ¹twrrr 8 oe 40 
Lord MansmgLD;—There-does not ſrem to me to be 
any colour whatever for the preſent demand. The queſ- 
tion is, what Hind has undertaken to do. He could not 
urn the plaintiff out at pleaſure, but there is no pretence 

| ' to 
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1779. to ſay that he has undertaken for himſelf, or his executors, 
do maintain him for life, or to continue all his 'own life- 
SEE time rector of 87. Ann. The queſtion here is not, whether 
- againſt this is a good title or not; although it ſhould ſeem that it 
Hinp, is good. They commonly run in this form, and the cu- 
rate takes the riſque of the rector's quitting the living. A 

man may give a more permanent title, but the words of 

this inſtrument clearly confine the undertaking to the time 

of Hind's continuing rector of St. Ann. © I nominate, 

« tc,” « to the, office of a curate of my pariſb of St. 

« Ann,” &c. | 1 g 

The Paſtea to be delivered to the defendant. 


( 149] TheKrnGagainff the Ma vox and BukxGes885 

| of LyMeg REG1s, on the proſecution of 
FRANCISs FANE ;—and the SAME again 
the SAME, on the proſecution of Jon 
LUTHER. | 


Baturday, T* writs, in theſe caſes, were exactly the ſame a 
1ſt May. aha 


in that of Mitchell (n). 
In a return to The return, in the caſe of Francis Fane, ſet forth; 
a mandamus That Lyme Regis was a borough by preſcription. That 


* the Mayor and Burgeſſes, (the corporate name,) had been 


; the party was immemorially accuſtomed to have a guild-houſe, called 


— by te the Moot- Hall, or Cuild- ball. That, from time whereof, 
ee Oc. till the granting the letters patent therein after men- 
unneceſſary to tioned, and alſo ever ſince, there had been, and till was, 


—.— __ a council of the mayor and burgeſſes, conſiſting of the 


moral is veſted mayor and certain other perſons, who, immemorially, 


in them, be- until the granting the letters patent, were called counſellers, 
cauſe it is in» and, from the time of the granting the letters patent, ca- 
dental to them, » gra 8 d 


unleſs given Pita burgeſſes, and that immemorially, till the letters pa- 
by charter, tent, the council conſiſted of ce, burgeſſes, inhabiting 
8 and reſiding within the borough or the liberties thereof, 

.—Anac- Of whom the mayor was one. That, till the letters pa- 


tion will lie for tent, every counſellor, on his admiſſion into that office, 


rea. v took an oath for the due execution thereof; and, from 


oi in a rerun, : ; x - 
as well as for the time of the granting the letters patent, hitherto, every 


an e/legatio capital burgeſs, upon his admiſſion into that office, had 
foi —When taken an oath for the due execution thereof; which oath, 
is a ground for ſo reſpectively taken, way ſtated in hc verba in the return, 
PROTO the material part being as follows: „ You ſhall ſwear, 
ie nccefary „ that you ſhall be obedient to the mayor and his ſuc- 


to ſummon him # ceſſors, when, and as often, as the mayor ſhall have 
previouſly to | 66 

come and ic- | 
fide. 


(n) Supra, H. 19 G. 3. p. 79. 


ad. aa. i 
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« occaſion to ſend for you, either for the affairs of the 
« town, or elſe for to be aiding and aſſiſting of him in 


« the court, upon the pleading or hearing of any matter 
« or cauſe depending before him, or for or concerning 


« any other cauſe. for the which the ſaid mayor ſhall, or 


« may, in reſpect of the office of the tnayoralty, have 
« occaſion to hear, or uſe your opinion or counſel. His 
« counſel and his brethrens' you ſhall obſerve and keep, 
« of and concerning all matters that ſhall be communed 
« of in the council-houſe, or elſewhere, for the affairs of 
« the common-wealth of this town, and ſhall not diſcloſe, 
« diſcover, or report abroad, what ſhall be treated of in 
« the ſaid council-houſe, or any particular man's opinion 
« there delivered, touching any thing that ſhall there be 
« treated, or communed of, touehing any the affairs of 
« the ſaid town.” That, till the letters patent, every 
counſellor, and fince, every capital hurgeſs, was accuſtomed 


to reſide and inhabit, and of right ought to have reſided 


and inhabited, within the borough, or the liberties thereof, 
to adviſe and aſſiſt the mayor, touching the ſtate, good 
rule, and government of the borough, and the adminiſtra- 
tion of juſtice within the ſame, . That Queen Elzabeth 
by letters patent of the 26th of June, in the 33d year of 
her reign, did, (inter alia ſtated in the return, ) grant [7]. 
That there ſhould be for eyer in the borough, a mayor, 
and eleyen other burgeſſes in number only, out of the 
burgeſſes of the borough or town aforeſaid, to be choſen 


and conſtituted according to the form in the faid letters 
eee thereunder ſpecified, who ſhould be called capital 


rgefſes ; (then nominating as uſual in charters, the firſt 
mayor and eleven capital burgeſſes.) The capital burgeſſes 
to continue for life, unleſs, in the mean time; for their 
own bad government in that behalf they ſhould be re- 
moved. That the ſaid mayor, and eleven 'burgeſfes there- 
by appointed by name, or the greater part of them, the 
mayor for the time being one, whenever to them, or the 
greater part of them, it ſhould ſeem fit, in their found 
prudence and diſcretions, ſhould chooſe, not exceeding 
the number of four other perſons of the inhabitants of the 
borough or town, to be other capital burgeſſes, ſo that the 
ther capital burgeſſes, ſo to be choſen, together with the 


mayor, and the other eleven capital burgeſſes, ſhould not 


exceed the number of foxteen, to be continued in the office 
for their lives, unleſs Dec. That, as often as the capital 
burgeſſes, ſo nominated, ar thereafter to be choſen, (i. e. 
the eleven and four,) or any of them, ſhould die, or be 
removed for, c. then it ſhould be lawful to the other capi- 
fal burgeſer, being the common council, or the greater part of 


[7] Vide the following page, Note [7]- 
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1799, them, to chooſe one or more of the other burgeſſes, in the 

F place or places of ſuch capital burgeſs or burgeſſes ſo 
The Kzxo happening to die, or to be removed; and that he. or they 
| inſt ſo choſen ſhould be a capital burgeſs, or capital burgeſſes, 
Inu in like manner as the capital burgeſſes, by the letters patent 
G16 before conſtituted, were and ſhould be. That, whenever 

a Vacancy or vacancies ſhould happen, by the death or 

[ 151 ] removal of any of the faid capital burgeſſes, another or 
others of the burgeſſes ſhould be elected a capital burgeſs, 

or capital burgeſſes, by the ret of the caumcil, or the greater 

t of them, in the place of ſuch capital burgeſſes ſo 

ppening to die or to be removed. That the capital 

burgeſſes, ſo from time to time to be choſen, ſhould take 

their oaths before the mayor and the reſt of the capita 

Þurgeſfſes, or the greater part of them, well and faithfully 

to execute their office. That by the faid letters patent, 

the queen granted to the mayor, and capital burgeſſes, 

and their ſucceſſors, that it ſhould be lawful for them to 

keep or appoint a guild or council houſe, within the bo- 

rough or town, commonly called the Maot-Hall, and that 

the ſaid mayor and capital burgeſſes, the comman council of the 

borough or town aforeſaid, or the greater part of them for 

the time being, as often as to them it ſhould ſeem ne- 

ceſſary, ſhould and might convoke, and hold, in the faid 

houle, a certain convocation of the ſame mayor and ca- 

pital burgeſſes, or the greater part of them, and in the 

ſame convocation, ſhould and might treat, Qc. of the 

ſtatutes, acts, articles, and ordinances, touching the bo- 

. rough or town, and the good rule, ſtate and government 
 . thereof, according to the tenor of the ſaid letters patent, 

as by the ſaid letters patent, remaining on record, might 

more fully appear [7].) That the mayor and burgeſſes 

accepted the letters patent, in the ſeveral matters in the 

return ſpecified, and from that time, had acted under, 

and conformed thereto “, and that, ever fince, the council had 

canſeted, and of right ought to conſiſt, of the mayor and the 

capital. burgeſſes of the borough for the time being. bat 

Fane, on the 29th of Auguſt, 1774, was elected a capital 

burgelſs, and afterwards, on the ſame day, took the oth 

above ſpecified. That he had not, at any time fince hu 

election, inhabited or reſided within the ae or the libertic 

thereof, but, on the contrary, had, ever ſince, inhabited and 

rade with his family, in places out of, and at a great diflance 

from the ſaid borough, and the. liberties thereof, and had, 

during all that time, woluntarily, without good mw of 
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| £7] There N the fame recital This ſentence, (printed betw**" 
| with that included in this parentheſis © two aſteriſks,) was not in the return . 
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ſented himſelf from the borough, and from the duty of 
the office of a capital burgeſs ; and that by his nomn-reſi- 
dence, and his voluntary abſence from the borough, and 
the duty of his office, he did, during all the time of his 
being a capital burgeſs, wilfully neglect & and omit the duty 
and execution of his office, and deprive the mayor and 
burgeſſes of that counſel, and aſſiſtance, and advice, which 
by the duty of his office, and according to the ſaid oath, 
he ought to have given. That, at a meeting or convota- 
tion of the mayor and burgeſſes, held, according to the im- 
memorial cuſtom and uſage of the borough, at the Mor- hall, 
or Guild-hall, on the 31ft of Augu/t, 1778, Jahn Coads, 
one of the capital burgeſſes, exhibited certain articles of 
complaint, &c. againſt Fane, (In the fame form, and with 
the fame omiffion, but which was now taken as amended, 
as in the return to the mandamus of the Hon. Henry Fane 


(a), except that here the only charge was non-reſidence amd 


conſequent neglef of duty, and the conviction was ſtated to 
be only on the fourth article of the complaint.) That a 
copy of the articles, and a ſummons to appear at the next 
meeting or convocation of the mayor and burgeſſes, then 
appointed to be held at the Guild-hall, on the 14th of 
September next, and anſwer the ſaid articles, and ſhew 
cauſe why he ſhould not be removed and diſplaced, were 
ordered to be, and afterwards, on the 31ſt of Avguf, 1778, 
were ſerved on Fane, That, in purſuance of an order 
made at the faid meeting or convocation, held on the 91 ft 
of Auguft, 1778, all the burgeſſes of the borough, within 
the reach of ſummons, were, afterwards, and before the 
holding of the next meeting, duly ſummoned, to appear 
at the ſaid next meeting or convocation, to treat, adviſe, 
conſult, and determine, touching the removal and diſ- 
charging of Fane from the office of a capital burgefs, for 
the cauſes and miſdemeanors mentioned and contained in 
the faid articles. That, on the 14th of September, a meet- 
ing of the mayor and burgeſſes was, according to the ſaid 
laſt-mentioned ſummons and notice, held, at the Guild-hall 
aforeſaid, for the purpoſe aforeſaid, amongſt other buſi- 
neſs, and that Fane appeared. That, by his confent, 'the 
meeting was adjourned to the next day. That, on the 
next day, a meeting or convocation of the mayor and bur- 
geſſes aforeſaid was, according to and in purſuance of the 
laid adjournment, held at the Gui/d-hall, That Fane alſo 
appeared at the adjourned meeting, and it was there ad- 
Jucged, that he was guilty of the non-refidence, abſences, 
contempts, neglects, breaches of duty, mifbehaviour, and 
other miſdemeanors, and things, objefted and charged 
againſt him, in and by the fourth of the ſaid articles of 


complaint. 
(a) T 5. 13. 


1779- 
The Kr 


Trax 


Rreers. 
*[ 152 1 


© — 


Ld 


153: 
1779. 
The Kio 


LYME 


.Rr@15, 


"CASES IN EASTER TEAM 


complaint; That he had not ſhewn any juſt cauſe why 
he not be removed from his office. That the 
mayor and the reſt of the burgeſſes holding the meeting, 
had reſolved, that, for the non-reſidence, abſences, c. 
whereof he had been adjudged guilty, he ought to be re- 
moved, and did then and there remove him. That he 
had not afterwards been elected, admitted, fworn in, or 
reſtored z and that, for thefe reaſons, they could not re- 
ſore him, or cauſe him to be reſtored. "CIOs 
In the caſe of Luther, the return was, in every material 
part, exactly like that in the caſe of Fane. The validity 
of the return 'm the caſe of Luther, was argued before 
that in the caſe of Fane, (Lord MansereL p being, I be- 
lieve, abſent,) by Rooke and Lawrence (o); but I was not 
in court; - Afterwards the caſe of Fane was argued by 
the ſame gentlemen, on this day. | 
Rook, againſt the ſufficiency of the return, -I ſhall 
make three objections to this return. 1. Becauſe it does 
not ſtate that 'the meeting which disfranchiſed Fane, was 


held by any right or cuſtom; 2. It does not aver that the 


corporation at large had an authority to disfranchiſe. 3. 
It does not ſtate that they had a right to disfranchiſe for 
the reaſons for which they have removed the proſecutor.— 
1. It is not ſtated that the meeting, when the disfranchiſe- 
ment was pronouneed, was held by cuſtom or charter; 
and one, or the other, is neceſſary to warrant a mayor 
in calling a corporate aſſembly, /-In the caſe of the King v. 
Richardſon (p), a cuſtom to hold the meeting was alledged 
in the plea to the guo warranto, although pleas do not 
require ſo great certainty as returns. Unleſs it can be 
ſtated as general law, that a mayor can call corporate 
aſſemblies at his pleaſure, chis meeting was not legal--2- 


The right in the corporation at large to disfranchiſe their 


members, is not averred, The return may be all true, 


and yet the proſecutor may have been unjuſtly removed. 


This deprives him of any remedy, by traverſe, or action. 
The ſame ſtrictneſs is required, and the ſame principles 


govern in returns to writs of mandamus, as in indictments, 


or returns to writs of habeas corpus; Rex v. Hutchinſon 
Aayor of Carliſie (g), where it is faid on the margin (r), 
that returns to mandamuſes require even greater certainty 
than indiftments, becauſe they cannot be traverſed, (that 
is, at common law.) Now, in the cafe of indictments, they 
are bad wherever all the facts ſtated may be true, and yet 
the party innocent; 2 Hawk. Pl. Cr. c. 25.4 59. & 5119. 
123. 126, where it is laid down, that the caption. of an 
indictment muſt ſhew, that the indictment was _—_— 
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for a competent juriſdiction, and that the jurors had 
authority to find it. In returns to writs. of habeas corpus, 
an expreſs and certain cauſe of commitment muſt be ſet 


forth, for the court will intend every thing againſt the 


perſon making the return; Deyton's Gaſe (r), and 1 Salk. 


350. 5 Mod. 83. But it will be ſaid, that a power of 
amotion is incident to every corporation, and therefore it 
need not be ſtated. What is meant by incident? If it 
means, that it neceſſarily belongs to the corporation at large, 
Ideny it. In Lord Ces time, it was held, that a corpo- 
ration had not the power of amotion, unleſs by cuſtom or 
charter. However, that doctrine has been over- ruled 
fince, in Lord Bruce's Caſe (5), and in the King v. Richard- 
ſon (t), and I admit that corporations have a power to 
disfranchiſe. But cuſtom, charters, or bye-laws, may re- 
ſtrain that power to a part, If they are ſilent, it is veſted 
in the whole body, The queſtion, therefore, comes to be, 
how far it is neceſſary to ſtate legal preſumptions. They 
only ſtand, till the contrary is proved. If it is competent 
to encounter: ſuch legal preſumptions, a return ought to 
ſtate ſomething which will enable the oppoſite party to 
contradit what the general preſumption would eſtabliſh. 
But, on this record, it is impoſſible for us to deny the 
right in the body at large. It ought to have been ex- 
preſsly alleged. In indictments for not repairing high- 
ways or bridges, although the inhabitants at large are 
bound, at common law, to repair, yet it is always charged 


that they are liable, to let in a plea that they are not, but 


that particular perſons are,—(BULLER, Juſlice, “ You 
« cannot traverſe that averment in the inditment.”)— 
This caſe muſt be conſidered as independent of the ſtatute 
of Queen Anne (u), for that act was intended ſolely for 
the benefit of perſons ſuing out writs of mandamus, and 
not to take away the ſtriftneſs which the common law re- 
quired in returns; Rex M Mayer of Lynn (v), and 2 Burr. 
733. 741 ; and the certainty — at common law 
is eſtabliſhed by Bagg's Caſe (w), in Rex v. Clapham (), 


and in Rex v. Mayor f Abingdon (z). As to precedents, 


there is not one which does not aver a right to disfran- 
chiſe, except that in Bagg's Caſe, and it has never been 


faid that the return in that caſe could be ſupported. No 


inconvenience can ariſe from obliging the party to put 
this right on the record, whereas there will be great in- 


convenience the other way, as it will enable a mayor to 


throw the whole corporation into confuſion, without any 
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danger to himſelf.3. Suppoſing the power of athotion to 


be in the corporation at large, they have not ſhetyn à right to 


disfranchife for the eauſe far which this proſecutor has 
been removed. They do not ſtate that they ever gat 
Him notice to come in and refide. They only fay, that 
he was non-refident, at and fince the time of dis election, 
but no inſtance of any particular abſence is ſpecified. 
On this point, I muſt rely on the principles laid down by 
your Lordſhip, in the cafes of Rex v. Richardfan (a), and 
Rex v. The Mayor of Liver pod (5). It is charged, generally, 
that Fane wilfully abſented himſeff, but no particular in- 


france of diſobedience to any ſummons to attend is ſet 


out, which onght 2s _ been _— according to the 
doctrine in Rex v. The Mayor of Donceffer (c), and in The 
* Exeter v. Glytde (a). 7 < is 

Laurence, for the defendants, —1. If the corporation 
had a power to amove, and yet could not affemble for 
that purpoſe, that power would be nugatory. In the 
caſe of The King v. Richardſon, the ground of amotion 
was non-attendance at corporate meetings, and, therefore, 


- It was neceffary to ſtate the right to hold thoſe meetings, - 


[ 1356 ] 
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2. In all the former caſes, they have founded the right 


on charter or cuſtom, This is the firſt in which the 


er to remove as incident to the corporation at large 


: has been relied upon, and, therefore, it is not to be 


judged of firitly by former precedents. But that ſuch 
a power is, at common law, incidental to eve 
tion, is clearly eſtabliſhed by Lord Bruce's Caſe, and by 


that of The King v. Richardfon, ' Every conimon-law right | 


will be taken notice of by the court, 'The buſineſs of 
pleading is to ſet forth the facts, not to draw inferences 
of law. Certainty to a common intent is all that is re- 
quired in returns, and that not as has been argued, to 


enable the other party to bring an action for a falfe --- 


turn, but for the information ef the conrt, as was held 
in Rex v. The Mayer of Abingdon (+). This is reſembled 
to cafes of indictments and returns to writs of babar cu 
pus. But, as to indictments, the record muſt ſhew, be- 
fore whom they were found, and by what jury tried, be- 
cauſe thoſe are facts; but it is never ſet forth, that the 
grand jury had power to find the indictment, or that the 


judge had authority to try it, becauſe thoſe concluſions in 


law are made by the court. So, in returns to writs of 
habeas corpus, if the power of commitment is at common 
law, it is never ſtated in the return. Thus, in the cafe 
of Cry Lord Mayor of London (57), the Pon the 


e) 1 Ld. Raym. 559, 560. 
J) C. B. E. 1 Geo. 3. 3 Wil 


188. Since reported, 2 Black. 754. 


(a) 1 Barr. 540. () 4; 3 & M. 4 Mad. 33. 
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Speaker of the Houſe of Commons was not alleged. In I779. 
an inditment- againſt a gaoler, for an eſcape, there is no- 
occaſion to aver, that he wasg#bound by the duty of his 'TheKine 
office-not to ſuffer his priſoner to eſcape. 80, in an in- i 
dictment for not performing ſtatute-labour on the high- 
ways, the authority of the overſeers to appoint the-work Rzcu. . 
need not be alleged; Rex v. Boyall (f). The reaſon 
why, in an indictment for not repairing a road, it is ſtated, 

that the inhabitants ought to repair, is to give an opportu- 

nity of introducing the name or deſcription of the de- 
fendants, for the purpoſe of ſhewing who are the offend- 

ers; but, if that 'were done in any other way, it would 

be ſufficient. It is not neceflary to follow the common 
form of words. Indictments for perjury are the only 
inſtances in which a legal authority is uſually ſet forth. 

But that has only been the practice fince” the ſtatute of 

23 Gee. 2. (g) The precedents before that period, do 

not contain ſuch an averment; O. Ent. 363. 368. Tre- 
mayne 136. 144. 147. 157. It is ſaid, that whatever 
was neceflary to be ſtated before the ſtatute of Queen 
Anne, is {till neceſſary. This I admit. But then all the 
precedents of returns before that ſtatute, were alſo prior 

to Lord Bruce's Caſe, when the general power of corpora» 

tions at large was firſt ſettled, and till then, it was thought 
necefſary to ſtate the power, it not being confidered as 
incidental, It is ſaid, the facts here alleged may be all 

true, and yet the party unjuſtly removed, and that he will 
have no remedy. But, if the corporation have not the 
power of amotion, he till remains a capital burgeſs. If 

the right were not in the corporation at large, he might 

have ſuggeſted in his writ, that it was in a ſelect part, 

and that he had been amoved by the whole body, and 

then the return muſt have denied the right to be in the 
ſele& part. As the ſuggeſtion of falſe facts is a ground 

for an action, ſo is the ſuppreſſion of true facts. Thus, 
ſuppoſe there were two charters,” one giving, (with other 
privileges,) a power of amotion to a ſelect part of a cor- 
poration, another of a later date, confirming the other as 
to every thing elſe, but reſtoring the right of amotion to 
body at large, If a mandamus, in ſuch a caſe, were 

to ſtate a removal by the ſelect part, and the return were [L157 
to ſet forth the old charter only, all the facts in that 

return would be true, yet certainly an action on the caſe 

might be maintained for the deceit, —3. A ſtronger caſe 

of wilful abſence cannot be ſtated for the proſecutor is 

alleged never to have reſided fince his election. In 

's caſe, the offence was the non-attendance at 


particular 
wo) T. 32 C33 Geo. 2; 2 Burr, (2) wn, 1 Nt 
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1 | 
The Kina had been given. But I conceive that, by law, a capiti 
- againſt burgeſs is obliged to reſide, and that, in ſuch caſe, non. 
_refidence, without any ſummons to attend, is a forfeiture, 


— Evens 


Recs, 


* 


[ 158 } large has the power. They have ſet out the charter, and 


. was expreſsly decided, that, if a capital burgeſs quite leave 
the borough, and goes and reſides in another place, it is 
. ſufficient ground for turning him out, and that there is no 
need of ſummoning him before he is removed, becauſe he 


power thereby given either to the whole body, or any ſee 
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particular courts, of which he might not have had notice; 
and, therefore, it was neceſſary to ſet forth that due notice 


In Lord Shrewſbury's Cafe (O), it is held, that, where 1 
office concerns the adminiſtration of juſtice, the officer is 
liable to forfeiture for non-attendance, or non-uſer, - and * 
that he is bound to attend without any demand or requeſ;, 
In Glyde's Caſe (i), non-refidence is ſtated: to be a forfeiture 
of the office of alderman, In Vaughan v. Lewis (k), Lord 
Holt ſays, that a clauſe in a particular charter, making 
non reſidence a forfeiture, was only declaratory of- the 
common law, for that non-refidence was, by law, good 
cauſe to remove a member of a corporation (/) (CF 1]. I 
the caſe of The King v. The Corporation of Wells (m), a de- 
termined neglect, or wilful refuſal, is held to be a ground 
of forfeiture; and non-reſidence is the moſt glaring neglet 
of any; and, in the caſe of The Queen v. Truebodh (u), it 


. 


has abdicated the borough [C]. But, if this retum 
were bad, the court would not grant a peremptory mande- 
mus, when it appears that the proſecutor has deſerted the 
corporation; Rex v. The Mayor of Neuucaſtie, cited in Rn 
v. Richardſon (o). | 

Lord MansFiELD,—The only queſtion is, Whether, 
taking the law as clearly eſtabliſhed, that the power aſ 
amotion is incident to a corporation, this would have been 
a ſufficient return before the ſtatute of Queen Anne; fort 
take it to be ſettled, that the ſame certainty is required 
now, as before that ſtatute, though I think at firſt it might 
have been otherwiſe determined, becauſe the reaſon vs 
not the fame. The great objection made to this return * 
that the defendants have not ſet out, that the body 


EBERT» oo g. 


we muſt take it to be as ſtated, and there is no (peci 


uffic 
In 
(b) T. 8 Fac. 1. 9 Co. 50. in the dee of e 
(i) 4 Med. 36. Vaughan v. Lewis, and Rex v. Harm b ns 
k) E. 4 V. & M. Carth. 227. M. 29 Geo. 3. 2 Term Rep. 77% chat 
I) Rid. 229. | [) H. 7 Geo. 3. 4 Burr. 1999. 
CF 1] But non- reſidence, though a (=) E. 5 Ann. 2. Ld. Ram 125 


f val,d t,ip/o fatto, 07 2] Rex v. M, bury, 
— the office 9 — be T. s Ga 2. Caſe be Hos 2 
=. judgment of amotion pronounced by 147. 151. | | 

ths corporation, before an information | (o) I Burr. 530. 537 i judpw 
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In ſuch a caſe, the charter making them a corpora- 


| 158 


tion, the law implies the right to remove to be in the whole 1779 1 , 


body. The charter leaves it to the rule of law. It is ſaid, 
there may be ſome other charter or bye-law to the contrary. 
But is it neceflary to ſtate every poſſible negative, — as, that 
there is no other charter. - no bye-law, Sc.? I think it is 
not. If there were another charter or bye-law reſtraining 


The Kino | 
_ againſt 
_ LymsB 


Recs. * 


the power,, and that were not ſet out, can there be a doubt 


but an action would lie? That would be miſleading the 
court. Wherever there is a ſuppreſſion of truth, and the 

is thereby injured, he may maintain an action. As 
to the cauſe of removal, it is ſet out in expreſs words, viz. 
a general non-refidence. But, if the corporation has the 


to remove, they muſt have power to hold a meeting 


for that -purpoſe, and that, being incident to the other, 


need not be ſet out. It is not true that you are to preſume 
every thing againſt a return. Lou are not to preſume for 
or againſt it. | EY | | 

Wu Lss, and ASHHURST, Fu/tices, of the ſame opinion. 

BULLERy Fuftice,—l will take the firſt and third objec 
tions together; and, with regard to them, I think that a 
general non-refidence being expreſsly ſtated as the ground 
of amotion, it was not neceſſary to give notice to come 
ind reſide; for, if a member of a corporation ought, by 
his office, to reſide, he is bound to know the law; and, 
where there is a right to remove, there muſt be a right to 


afſemble for that purpoſe. As to the great queſtion, Whe- 


ther it was neceflary to ſtate that the power of amotion 
was in the body at large ? it has been admitted, that it is, 
by law, incident to the whole body, if not reſtrained, b 
an expreſs grant, to a ſelect part. It is alſo 6s 


Id.” 
fe,, * 
1 


—— 


that, if it had been ſtated, it would not have been neceſ- 


ary to prove it. But it is inſiſted, that this return may be 
true in every thing, and yet the party be entitled to be 
reſtored, and that he has no opportunity of traverſing the 
right, or bringing an action for a falſe return. I agree 
that, in theſe returns, the ſame certainty is required as in 
indictments, or returns to writs of habeas corpus. Lord 
Cote has diſtinguiſhed certainty in pleading into three ſorts 
72 [+ 53]; 1. Certainty to a common intent, which is 
lufficient in a plea in bar; 2. Certainty to a certain intent 
in general, as in counts, replications, Sc. and fo in indict- 
ments; 3, To a certain intent in every particular, which 
8 neceflary in eſtoppels. The ſecond of thoſe ſorts is all 
that is requiſite here, and I take it to mean, what, upon a 


| ſorts of certainty, vide the 672. 682. 
jdgment delivered by De Grey, Chief 
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C7] Co. Liul. 303. a. | Juſtice, in the caſe of Rex v. Horne in 
t 53] For an explanation of the Dom. Proc. 11 May, 18 Geo. 3. Cop. 
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ſufficient, and the court cannot intend facts inconfiſtert 
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- (3) E. 21 Car. 2. 1 Veur, 19. (9) Infra, p. 182. Note 19. 


_ give him an opportunity to anſwer or traverſe it. It is now 
ſettled to be matter of law, that, prim4 facie, the power of 


reply, that the powar is not according to the general law in 


every particular would be neceffary, and no man could 


turn is bad on that account, I am clear that an action wil 
lie. I ſay, if it is bad on that account, becauſe it does not 


the court upon that objection (). 


eenskSs IN FASTER TERM 


fair and reaſonable conſtruction, may be called certain, 
without recurring to poſſible facts, which do not appear, 
Before the caſes of Lord Bruce and Richart/o, it wa 
thought neceſſary, to ſtate the power to be in the corpora. 
tion at large, becauſe it was not then conſidered as incident 
to them, It is one of the firſt principles of pleading, that 
you have only occafion to ſtate facts; which muſt be done, 
for the purpoſe of informing the court, whoſe duty it is to 
declare the law ariſing upon thoſe facts, and to apprize the 
oppoſite party of what is meant to be proved, in order to 


amotion is in the body at large. Being matter of law, it 
is not traverſable. But the preſent proſecutor may nov 


this caſe, but in a ſelect body, which may then be tried by 
a jury. If the return be certain on the face of it, hat is 


with it, for the purpoſe of making it bad. We muſt con- 
ſider the charter as truly ſtated, becauſe nothing appears tu 
contradict it; and, if ſo, the law ſays, that, by ſuch: 
charter, the corporation at large have the power of amo- 
tion. If preſumptions were to be allowed, certainty in 


draw a valid and ſufficient return. If the power of amo- 
tion is, in this place, in a ſelect part, and the preſent re- 


neceſſarily follow that it is bad. The contrary was held in 
Braithwaite's Caſe (p), which was recognized to be law by 
this court not many years ago, in a caſe from the borough 
of Leiceſler. Braithwaites Caſe alſo proves, 1. That, al 
though a return be true in words, yet, if it is falſe in ſub 
ſtance, an action will lie, and, 2. That preſumption and 
intendment, as far as they go, muſt be in favour of 1e 
turns, not againſt them. If, in this borough, the pove! 
is given to a ſelect part, by the charter or otherwiſe, the 
court is impoſed upon, and the proſecutor injured ; and i 
would be a very proper ſubject for an action. 

The court pronounced judgment in favour of the retum, 
both in the caſe of Francis Fane, and in that of Luthr; 
but, upon the ſuggeſtion of the Solicitor General, that ano 
ther objection, which was afterwards argued in the caſe of 
Arthur Raymond, applied alſo to theſe two, 2 well as 0 
ſeveral others,) they were all left*® open to opinion of 
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HIS was a ſpecial caſe reſerved for the opinion of the * 4 
court. —The action, which was nts wp a bond, les hk 

was tried before BULLER, Fuftice, at Gui at the Sit- ruptcy under 

tings after Hilary Term, 19 Geo. 3. 35e. 2. 6. 30. 


ö ö 
The declaration ſtated, that the defendant, on the 19th may eg 
| of Fune 1772, by his writing obligatory, acknowledged condition of 
himſelf to be bound unto William Naſh, in his lifetime, by the bondon 
p the deſcription of the Lord Mayor of the city of London, tion i, 3 
Sir Robert Ladbroke, in his lifetime, and Robert Alp, Eſq; in evidence, to 
. (one of the plaintiffs,) by the deſcription of the two ſenior ſhew — 1 
0 Aldermen of the ſaid city, Sir James Eyre, Knight, the — ov" 
v other plaintiff, by the deſcription of the Recorder of the ficate.—if a 
7 fid city, Sir Stephen Theodore Fanſſin Bart, in his lifetime, dend by a | 
A by the deſcription of the Chamberlain of the ſaid city, in 1 
200 |. to be paid to the faid obligees, when the defendant been forfeit- 
pi ſhould be thereunto requeſted, and that, though often re- 2d 8 the 
* queſted, he had not pald the ſame, or any part thereof, to N 
TY the ſaid obligees, or any of them, in the lifetime of Naſh, the debt can- 
1 Ladbroke, and Janſſen, nor to the plaintiffs, or either of 2 OM 
wid them, ſince the death of the ſaid Naſh, Ladbroke, and commiſſion, 
we Janſſen, —To this declaration the defendant pleaded, gene- and be may 
ik rally, that, after making the bond, and before the action P worry page 
wil brought, he became a bankrupt, within the meaning of the has obtained 
not ſtatutes made againſt bankrupts, or one of them, and that his certificate. 
Ian the cuaſe of action accrued before the time when he ſo be- 
w by came a bankrupt z and concluded to the country, © 
ough The caſe ſtated, That a commiſſion of bankruptcy iſſued 
1 againſt the defendant on the gth of September 1776, and 
| fub- that he afterwards obtained his certificate, which was al- 
| und lowed by the Chancellor on the 1ſt of May 1777. It then 
of 6 {et forth the bond on which the action was brought, and 
__ the condition. The bond appeared to be a joint and ſeveral L 161 J 
* bond by James Sage Thomas Lawrence, the defendant 


Price, and Benjamin Ivory. The condition cited, 1. That 
Samuel Wilſon, late of Hatton Garden, in the county of 


etorny Middleſex, Eſq; deceaſed, by his laſt will and teſtament, 
e bearing date the 27th of Oober 1776, directed that his ex- 
18. ecutors ſhould pay the ſum of 20, O00 J. if the reſidue of 
caſe of his eſtate ſhould amount to that ſum, or, if not, the 


1 as t amount of ſuch refidue, to the Chamberlain of London, 
for the time being, to whom, together with the Lord 
Mayor, the two ſenior Aldermen, and the Recorder, for 
the time being, he committed the management thereof, for 
the uſe and intent, that the ſaid 20,c00 J. or the amount of 
ſuch reſidue, ſhould be a perpetual” fund, to be lent to 
young men who have ſet up one year, or not more-than 


two, in ſome trade or manufacture, in the city of London, 
1 SPS, or 
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| 1779. or within three miles thereof, and who could give ſatisfc, 
1 f z tory ſecurity for the repayment of the money ſo to be lent 
"Arsop to them; and his will was, that no more than 300 J. nor 
againſt leſs than 100 J. ſhould be lent to any perſon or perſons in 
Price, copartnerſhip, nor for any longer term than five years, and 
that every perſon, to whom any of the ſaid money 

be ſo lent, ſhould, for the firſt year, pay 1 per cent. and, 
for the remainder of the time while he ſhould keep the 
principal, 2 per cent. per annum; and that the borrower 
ſhould pay the intereſt half-yearly to the ſaid Chamberlain 
of London, under certain limitations and reſtrictions therein 
particularly mentioned. 2. That Braſs Croſby, Eſq; the 
late Lord Mayor, Sir Robert Ladbroke, Knight, and Robert 
Alſep, Eſq; the late and then two ſenior Aldermen, Janet 
yre, Eſq; the late and then Recorder, and Sir Stabe 
heodore Fanſſen, Bart. the late and then Chamberlai 
having accepted of the truſts ſo repaſed in them, the exe- 
cutors* had, ſome time before, paid to the ſaid Sir Steph 
| Theodore Fanſſen, out of the aſſets of the teſtator, then come 
to their hands, 10,000 J. in part of the 20, ooo J. which 
ſum of 19,000 J. had fince been applied and diſpoſed of 
according to the uſes and directions in the ſaid will, 
3. That the executors had paid, out of aſſets of the teſts 

tor, ſince come to their hands, the further ſum of 10,0001, 
4. That the ſaid James Sage Thomas Lawrence, (the bor- 
rower, and firſt obligee in the bond,) who had been ſet up 
fifteen months in the trade of a watch-caſe maker, in the 
pariſh of St. Jahn Clerkenwell, in the county of Middles, 
had applied to the truſtees, for the loan of 100 J. part df 

the remainder of the ſaid truſt-money, for the time, and 

[ 162 ] upon the terms, in the ſaid will mentioned. 5, That the 

truſtees, being ſatisfied, from the beſt information they 
could obtain, that the ſaid James Sage Thomas Laurena 
was, according to the directions and meaning of the vil, 
a proper and deſerving perſon to have the benefit of part af 
the ſaid truſt- money, had, that day, advanced and lent 
him 100 J. part thereof, for the term of five years, if be 
ſhould ſo long live, on the terms and conditions in the ſaid 
will recited, and therein after limited and appointed. The 
; condition then declared, that the bond ſhould be void, it, 
1. the ſaid James Sage Thomas Lawrence, his executors 
and adminiſtrators, ſhould pay the intereſt, (in the man- 
ner above mentioned z) and if, 2. the ſaid James & 

' Thomas Lawrence, bis executors and adminiſtrators, ſho 
within twenty days after the expiration of five Jean, 
in caſe he ſhould ſo long live and enjoy the benefit of 
the loan, repay, or cauſe to be repaid, to the Cham. 
berlain of the city for the time being, on account 
the truſt, the ſaid principal ſum of 1001; and if, 3 

| (in caſe the ſaid James Sage Thomas Lawrence ſho 
before the expiration of the five years,) his executors or 


ad miniſtratot 
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iminiſtrators ſhould, within three months after bis death, 


repay the principal in like manner, together with all in- 


- 


tereſt that ſhould be then due; and if, 4. (in caſe the ſaid 
James Sage Thomas Lawrence, or both or either of his ſure- 


be repaid, ſhould remove from their then preſent or future 
place of abode, or in caſe the ſaid Thomas Price (the de- 


within the time aforeſaid, die, or become bankrupt, or in- 


or any, or either of ſuch removals, deaths, inſolvencies, 
or compoſitions, give notice thereof, in writing, to the 
clerk of the truſt for the time being, and alſo, if required 
ſo to do, within one month after notice ſhould be given to 
him for that purpoſe, by the faid clerk for the time being, 
nominate one or two other good and ſafficient ſurety or 
ſureties, to be approved of: by the truſtees for the time 
being, in the room of him or them ſo removing, dying, 
becoming bankrupt, or inſolvent, or compounding his 
or their debts, and ſhould alſo, with ſuch new ſurety or 
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being, and ſo toties quoties. 


2. 5 wn = vw 


mitted, at the trial, on the argument, that the bond had 
not been forfeited by the breach of any of the ſtipulations 
in the condition, till after the bankruptcy, viz, not till the 

1th of July 1777. Rs UK's 
Davenport, for the plaintiffs —» Morgan for the defend- 
ant, The caſe was argued on Friday the 3oth of April. 
Two queſtions were made, 1. Whether the plaintiffs 
could avail themſelves of the condition, as they had. not 
put it upon the record ? 2, Wherher, if they could, this 
was not ſuch a debt before the forfeiture, as might have 
been proved under the commiſſion ? Cowper, who was of 
counſel for the defendant at the trial, had objected to the 
reading of the bond and condition by the plaintiffs, and to 
their being inſerted in the caſe, becauſe the bond, as ſtated 
in the declaration, was admitted by the plea, and not put 
in iſſue, Bol LER, Fuftice, on the argument, ſaid, that he 
had thought Corper was right in his objection, but that he 
had permitted them to be ſtated in the caſe, from defer- 
ence to the gentlemen, (the Solicitor General, Dunning, 
ud Davenpert,) who were of counſel for the plaintiffs. 
Davenport, on the part of the plaintiffs, argued as ſol- 
lows :—1, Wherever, by an act of parliament, a defendant 
5 permitted to plead generally, and give the ſpecial matter 
of his defence in evidence, the privilege is reciprocal, and the 
Plaintiff may alſo give all ſpecial matters in evidence, which 
tend to ſupport his demand, Pleas ur bankruptcy, (ſuch 
| ' -* AS 
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ties, within the five years, or before the principal ſhould 


fendant) or Benjamin „or either of them, ſhould, 


ſolvent, or compound with their creditors,) the ſaid James 
Sage Thomas Lawrence ſhould, within a month after ſuch, 


ſureties, enter into a new bond to the truſtees for the time 


This was all that was ſtated in the cafe; but it was ad- 
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(r) c. 30. $7. Raym. 1 6. 1 48. 2 Str. 7 
(s) Supra, M. 19 Geo. 4. p. 46. i [8]. 7800 v. G is alſo in pos 
(%) B. R. M. 2 Geo. 2. 2 Ld. for the plaintiffs on this ſecond head. 


has been uſed ever fince the paſſing of the act; and ther; 


nature of the debt, and that the bond was not abſolute, 


ruptcy which concluded to the country, replied the ſpeci 
matter, in order to put the queſtion in the cauſe. upon the 


plaintiff to avail himſelf of the condition, and it can never 


not, therefore, a debt within the ſtatute of 7 Gw. |. 


A 
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as the preſent,) under the ſtatute of 5 Geo. 2. (r), alwan 
conclude to the country. This is the ſettled form, which 


is no example of ſuch a plea being demurred to for not 
concluding with a verification, This being the 

concluſion of the plea, it was impoſſible for the plaintif 
to reply, and fo put the condition on the record, and 
therefore the only method in which they could ſhew the 


was by producing it in evidence. In the caſe of Thermmn 
v. Dallas (5) indeed he ſaid that he had, to a plea of bank. 


record; but that, if the replication had been demurred to, 
he muſt have withdrawn it, and given the ſpecial matter in 
evidence. Before the ſtatute of 5 Geo. 2. the caſe wa 
otherwiſe. The defendant then. was obliged. to fet forth, 
in his plea, the trading, the act of bankruptcy, the peti- 
tioning creditors debt, &&c. as was determined in the caſe 
of Tully v. Sparkes (t), and, to ſuch a ſpecial plea, it wa 
in the plaintiff's power to reply the ſpecial matter. he. 
ſides, .in the caſes of. bankruptcy, before the ſtatute, the 
defendant, in an action on a bond, could not, (as he cat- 
not {till in any other inſtance,) plead any matter whatever 
in diſcharge of the bond, without ſetting: forth the condi 
tion. By this means, an opportunity was given to the 


Od a A. > wo we 


have been the intention of the ſtatute to deprive him df 
that advantage, which would: be the caſe now, if he could 
not give it in evidence. 2. As to the merits, this is not, 
as againſt the ſureties, debitum in præſenti, ſalvendum it 
futuro. It was not certain, at the time of the bankrupt), 
that ever the defendant would he liable to the debt. It 


yy wo 


3 


cap. 31. which only applies to caſes where the money ! 
due at the time of the bankruptcy, although not payadi 
till a future day. The ſtatute directs a rebate of the i- 
tereſt for the interval between the actual payment of the 
dividend, and the time when the payment of the dei 
ſhould have been made ; but what rebate of intereſt could 
have been made to the plaintiffs in the preſent caſe [8]! 
Morgan, for the detendant, inſiſted, 1. That the pla 
tiffs had undertaken to ſtate their whole caſe in their deci 
ration, and, if they had thought fit, they might there but 
ſet forth the condition of the bond, but as they bad 58 
done ſo, it ought to be conſidered as an abſolute book 


Iris © 
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mitted the bond to be ſuch as the plaiptiffs, who ought to 
know their own title, had ſet forth, and only affexted, that 
the defendant had become. a bankrupt ſubſequent to the 
time when the cauſe of action accrued. Nothing but 
that fact was in iſſue, and therefore the condition ought 
not to have been read; for it appeared, upon the plaintiffs* 
own ſhewing, that the debt was due immediately on the 
execution of the bond, long before the time when the ge- 
fendant bad proved that he had become a bankrupt. 
2. That this was a debt which certainly would become due 
at a future day, and, therefore, within the ſpirit of the 
ſtatute of 7 Geo, 1. That, in truth, the debt was con- 
tracted, and completed, at the time when the money was 


ſuch it appeared to be from the declaration. The plea ad- 


Michell (J, before Lor 
Mattos (x], [98] 


rA FFA at Fr 


Bur LER, 


3 Dot, — 
um i ; | 
(u) B. R. E. 6 Gen. 2. 2 Str. 
mo 3Wil. 16. Supra, p. 55. Note [+ 28), 
ho el Vid Brogkes v. Lloyd. B. R. li. 
* 26 Geo. 3. 1 Term Rep. 17. 
ney (v) M. 1728. 2 P. V. 497. 
Jayal (w) 1740. 1 Ath. 113. 
he iu (x) 1744, ibid. 115. 
of the (3) 1751, 1752, ibid. 120, 121. 
e del (z) T. 17 Geo. 2. at Guildball before 


Le, Ch Juſtice. 

[9] The point ruled in the caſe of 
Swaine v. De Mattos, was only, that 
bonds payable at a future day are 
vithia the ſtatute of 7 Geo. I. though 
dot given for goods ſold by traders. 
The four caſes in Chancery cited by 
Morgan, all go to eftabliſh the point 
1ofſted on by the plaintiffs in this pre- 
ſent caſe, viz. that a debt which may 
ferdaps never become due from the 


You 1. 


advanced, For this he cited Macarty v. Barrow (u [63] 
He alſo cited Ex parte Ca/wwell, before Lord King (v). | 
parte Greenway (w), Ex . Greome (x), and Ex parte | 

d Hardwicke, and Suaine y. De | 


Davenport, in reply, ipſiſted, That it was not ipcumbent 
on the plaintiffs to ſtate the condition, in the declaration; 
they might not know that the defendant bad been a bank- 
rupt, nor, if they did, that he would avail himſelf of that 
defence, It would be a ſingular hardſhip if it were re- 
quired of them to foreſee, and anſwer by anticipation, 
every poſſible defence that might be ſet up roy 
Juſtice, having aſked, whether there was any 
inſtance, which had come before the court, where the 


plaintiff had been permitted to ſet forth the condition of a 


M 
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bankrupt, cannqt be proved under his 
commiſhon, and, of courſe, is not diſ- 
charged by his certificate. * 
[10] Io Tully v. Sparkes the condi- 
tion was ſet farth in the declaration, 
and, in the caſe Le parte Ca/wall, 
Lord King is Rated to have ſaid, The 
« certificate will not bar, if the obligee - 
« is careful in declaring upon his 
bond; indeed if the party declared 
„ upon the bond only be ſhall be 
“ barred : Secys if he ſets forth as well 
© the condition, as the bond in the 
declaration, for then it muſt; appear 
that the cauſe of action did not ac- 
«* crue at the time of the obligor's 


becoming a bankrupt” 2 F. V. 


499. However chis vas only an abite 


* 
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1779. bond in his replication, Davenport ſaid, it was done in the 
0 | _ caſe of Webfler v. Banniſter (a), [III. ty 
Ao The Solicitor General mentioned a caſe of Pattiſon v. 
_ "againſt Banks [12], at the Aſſizes at Carliſte, before AsnHRUnsr, 
Pic. Juflice, in which, he faid, the pleadings were fimilar to 


OED thoſe in the preſent caſe ; that, the certificate having been 
1.1866 Jong fob and the bankruptef afpesking to; Jaye bee 


ong ſubſequent to the date of the bond, he offered the an. 
dition in evidence; that this was objected to; but that, 
after ſome argument, the judge admitted it; and that z 
caſe was afterwards ſtated for the opinion of this court, 
which was argued in H. 17 Ges. 3. but that this point Was 
not reſerved [+ 54]. 5 | 
The court took time to confider z and, this day, Lord 
MANSFIELD delivered their opinion as follows: | 
Lord MansFIELD,,-We are all of opinion, that the 
plea given by the ftatute opens the whole merits of the 
queſtion in evidence on both fides; and, on the merits, we 
think that this was not a debt which could have been 
proved under the commiſſion ; for the defendant was not 
'originally the debtor, It was not a debt to be paid by him 
in futuro, at all events, but depended on the acts of the 


l vis, whether he did or did not comply with the 
ſtipulations in the condition of the bond [gF]. 
| The poſtea to be delivered to the plaintiffs [t 55] 


2 Infra, E. 20 Geo, 3. 5th May, 
1700, P. 393 = ; 
115 N on in court in 
19 Geo. 3. but I have poſtponed 
the report of it to E. 20Geo. 3. becauſe 
the laſt proceedings in court were in 


that term. The plea was a diſcharge 


under the inſolvent debtor's'a&, and it 
conchuded with a verification. 


[12] The principal queſtion made in 


that caſe was, whether bonds not grant- 


ed for the price of goods, are within 
the ſtatute of 7 Geo. 1. c. 31.3 when 


the court decided that they are. Sqwaine 


v. De Mattos was cited, ante, n.. and, be- 


ing faid by Chambre, | for the plaintiff,) 


to be only a N Prius caſe, Wood, (for 


the defendant,) anſwered, that it bad 
been recognized to be law, by the 


court of C. B. in Goddard v. FVander- 


© "beyden, M. 12 G. 3. 3 Wilſ. 262. 271. 
Mood endeavoured to argue the ſame 
E which was the fiſt in the pre- 


ent caſe, in arguing Pattiſon v Banks, 
but the court would not permit him, 
as it had not been reſerved, nl 


me 
wou 


[+ 54] Pattiſon v. Banks has been 
ſince reported, Cop. 540. 

r Vide Paul l. Jones; B. K. K 
27 Geo. 344 1 Term Rep. 599. &. F. 

[+ 55] The following caſes hare 

ſince determined. 


Hesxvyson * Woonsrpos and 
another. B. R. M. 24 Geo. 3. 


The facts of this caſe came before 
the court in a ſpecial yerdiQ, and were 
theſe : On the 1 3th of June 1782, the 
defendants applied to the plaintifh, to 

a bill for 300 J. which they 
draw upon him, and which he 
did, not having any effects of theirs in 
his hands. The bill being indorſed 
over by the defendants, and. becoming 


| due on the 16th of Auguft, the pla 


tiff then paid it. At the time when! 
was drawn, the defendants gave tht 
plaintiff a paper in the following word: 
4 Received, the i 3th of June 1787 
« of Mr. R. D. Heſbuyſon, bis accept 
« ance for 300 l. due 16th of 41 


* 
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„ which we promiſe to pay when due, prior to the time“ of his 1 1 
40 Ile Madbead & Ga” On the ee a bankrupt, 3 
22d of July, the defendants became then the trading act at.” Arias : 
bankrupts, and afterwards, obtained bankruptcy, petition- againſt 
their certificate. 1 ing ereditor's debt, Pace. 
Bower, for the plaintiff, argued, commiſkon, proceeds | | 
chat the note given by the defendants ings, and certificate, *{-167 . 
was à mere indemnity, and that the ſpecially, and that he ; 
plaintiff's demand did not accrue till was thereby difcharged from the ſaid 
the bill was paid, and therefore not - policy, and all debts due at the time of 
till after the bankruptcy. He relied the bankruptcy, without ſaying that 
on Chilton v. Whiſfin, C. B. T. 8 Geo. the cauſe of action accrued before the 


3. 3 Wilſ. 13. bankruptcy. To this laſt pleas. there 
Chambre, for the defendants, in- was a general demurrer. : 

ted, that the note was an abſolute Chambre, for the plaintiff, inſiſted, 

engagement, and conſtituted a debt 


that this was a contingent debt, and 
within the M of the ſtatute of 7 not diſcharged by the bankruptcy and 


29. 1. c. 31. He agreed, that the certificate, not being within the act of 


eaning was to give an one's 19 Geg. 2. cap. 32. f 2, for that, 
but laid, the queſtion whether the caſe 


though the enacting words are general, 
23 within the ſtatute depended on the vi. the aſſured in any policy of in- 
ing done, not the intention; that, © fſurance,” yet, as the preamble only 
n Chilton v. Whiffin, the promiſe was | mentions the caſes of inſurance ** on 
n the alternative, and conditional, not ſhips or veſſels, and the goods and 
poſitive, as in this caſe. He cited merchandizes loaded thereon,” the 
ſacarly v. Barrow, and Ex parte Mi- conſtruction ought to confine the ope- 
bell, Canc. 23 Dec. 1781. 1 Ath. 120. ration of the enacting part to ſuch 
Lord Mansfield, — | he note was caſes; that 2 v. Banks might be 
learly nothing but an indemnity to the cited for the detendant, where it was 
laintiff, againſt the conſequences of held, that the general enaQting words 
is acceptance. | . were vot reſtrained by thoſe in the pre- 
Buller, Juſtice, This caſe is not arable, but that there was a difference 
liſtioguiſhable from Chilton v. Hhiffin. between the ſubject matter of that, and 
The money was not payable at all that of the ſtatute, of 19 Geo. 2. ; for 
ents, in the preſent call. to the plain- that, if the conſtruction of the laſt- 
. The defendants might have taken mentioned ſtatute, inſtead of being con- 
the bill, and then the plaintiff would fined to voyages, which terminate in 
are had no demand againſt them. a given limited time, and are clearly 
Judgment for the plaintiff []. what was in the immediate coatem- 
| 3 2 legiſlature, ſhould be ex- 
| | tended to policies on lives, where the 
GR 2 5. riſk may remain unſettled for a very 
This was an action on a policy of in- long and indefinite number of years, 
ice, on the life of f. H. Byde, great inconveniences would follow. 
ich gone to the Faſt Indies, on the If the holders of ſuch policies could 
nt of his dying between the 3th of claim under the commiſhon, the aſſigu- 
pil 178c, and the 5th of April ces might either be obliged to im- 
133. The defendaat pleaded 3 1. pound effects for half a century ; or, 
alruptey generally, and that the 


if they ſhould, after a certain period, 
ul of action accrued before the bank» conſider the debt as claimed and not 
5; 2. that the policy was made proved, the policy creditor 


| 
; 
\ 
e 
e 


would be 
3 excluded 
nee Hockrelt (or Hockley) v. Hockley, C. B. M. 13 Ces 3. 2 Blas 
7 K. E. g Geo. 2 2 Str. 25 839. "Maſon v. Vere, c B. ＋. 10 
a. Ld. Hardw. 262. Young v. Geo. 3. 2 Blackft. 121). 
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„excluded from his ſhare 
2 4,4-4M of the bankrupt's eſtate, 
Also in cafe the death ſhould 
adainſt afterwards happen with- 
Pick. in the time inſured, and 
would yet be barred 
tom any remedy againſt 

the bankrupt. if 
Lord Mansfeld, (ſtopping Wood, who 


was for the defendant.) — Though the 
eamble does not. mention inſurances. 
of this ſort, yet they are within the 
fame miſchief, and the enacting words 
are ſufficient to comprehend them. 
The ftatute of 7 Geo. 1. is ſimilar to 
this, and the caſe of Pattiſon v. Banks 
is in point. | 
Buller, Joftice,—In Mare v. Cadell. 
B. R. M. 15 Geo. 3. Cowp. 232. it 
was determined, that the general enact- 
ing words of 21 Jac. 1. c. 19. F 11. 
are not reftrained by the particular 
words of the preamble. _ 
lIudgment for the defendant. 


Jonxsox . Sril Ln, B. R. H. 244 
| Geo. 3. 


This was an action for money had 
and received, money paid, money lent, 
and on an account ſtated. The de- 
fendant pleaded his bankruptcy and 
certificate, and that the cauſe of action 
accrued before the bankruptcy. The 
trial came on at Cuildhall, before Bul- 

' ter, Juſtice, at the Sittings after Mi- 

chaelmas term, 1783, when a verdict 
was found for the ator, with 3781“. 
155. 2d. damages, ſubject to the opi- 
nion of the court on à caſe reſerved, 
which ſtated: That, on the 7th of 
Ofober 1782, the plaintiff, being in 
Want of 1800/7. applied to the defend- 
ant to indorſe his (the plaintiff's) pro- 
miſſory note for that ſum, for the pur- 
poſe of difcounting it at the Bank; and 


8 a fecurity, or indemnity, the plain- 


tiff depoſited, in the defendant's hands, 
three Ordnance debentures, with the 
uſual affignments thereon, executed by 
the plaintiff, fo as to render them ne- 
ney which the following me- 
andum was ſigned, uin. Re- 


ceived, ath of September 1782, of but ſolvenda in futuro, the other w 


Mr. Janet Jubnſau, three Ordnance 
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hold as a collateral ſecurity for his note 


debentures, wiz. Tc. (ſpecifying them) 
amounting to 20777. 4s. 10d. which] 


of hand to me, dated 5th Auguf, x 
three months, for 1800/. due the th of 
November next, J. Spiller, Je e 
The note for 1 800/. was afterwards 
renewed, for the accommodation gf 
Tohnſon, by another, dated the yth of 
Ofpber 1782, payable in three months * 
On the 12th of November 1782, the 
defendant pledged one of the debes- 
tures for 7791. 5s. 2d. with Melſn, 
Tibbitts, as a ſecurity for 5ool, for 
which he alſo gave his note of hand, 
payable two months after date. On the 
10th of January 1783, the plaintif 
paid his renewed note of hand for 
1800.” to the Bank, to whom the de- 
fendant had indorſed it. On the 18th 
of. January 1783. the defendant be 
came a bankrupt, and, on the 29th d 
March following, obtained his certih- 
cate. On the 31ſt of Ofober 1783 
the plaintiff redeemed the debenture 
for 7791. 5s. 2d. from Meſſrs. Tibbi, 
by paying 378“ 15s. 3d. the remain. 
derof the g ool. having been 
received by them as a di- [ 168 ] 
vidend under the defend. 
ant's commiſſion. 

Wilſon. for the plaintiff, — Baldwa, 
for the defendant. | 

Wilſon contended, that this den 
could not have been proved under ths 
commiſhon, and, therefore, was 50. 
diſcharged by the certificate. 
firſt ſtatute which made bankruptc] 
and a certificate an abſolute diſchargs, 
from any debts, was 4 & 5 Ann. c 1, 
The words were, ** Shall be diſcharged 
“from all debts by him, her, or then 
& due, or owing, at the time that be 
„ ſhe, or they, 44 become bankrupt; 
and thoſe words have been conti 
in 5 Geo. 2. c. 30. f 7. There 1 
only two other acts, vis. 7 6% 
c. 31. and 19 Geo. 2. 6. 32. which te 
ſpect the diſcharge from debts, u 
bankruptcy. The former extend 
the operation of the bankruptcy in d. 
reſpect, to debts, which at the time? 
ſuch ban are debita in friſt 


r TOO I I ONSET WOES ITE 


tain contingent debts therein * 
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The preſent caſe falls within neither of 
thoſe acts. The debt was not at all 
due from the defendant to the plaintiff, - 
till the plaintiff had paid the money to 
Meſſrs. Tibbitte. It was not, there- 
fore, debitum in preſenti, at the time of 
the bankruptcy, and it was clearly not 
a contingent debt within 19 Geo. 2. 
It was Spiller who borrowed the 500 J. 
of Meſſrs. Tibbitts, He gave his own 
promiſſory note for it, and alſo pledged 
one of the debentures, with John/or's 
conſent ; for Johnſon's conſent was im- 
plied from his having made the de- 
benture negotiable. Jahnſon, there- 
fore, was only liable to Meſſrs. Tib- 
bits as à collateral ſurety for + ; x6 
and was not damoified till O&ober, 
when he redeemed the debenture, and 
that was after the bankruptcy. This 
reſembles many former caſes of ſure: 
ties, and, particularly, that of Taylor 
v. Mills, B. R. H. 17 Geo. 3. Comp. 
525. where it was determined, that a 
ſurety in a bond, who paid the debt 
after the bankruptcy of the principal, 
was not barred by the certificate of the 
principal, from recovering over _ 
bim, although the bond was forfeited 
before the bankruptcy. There is no 
ſubſtantial difference whether the ſurety 
gives a bond of not, or pledges part 
of his property. The only diſtinction 
between this caſe and Taylor v. Mill: 
is, that, here, Johnſon might have 
brought an ation againſt Spiller, be- 
fore his bankruptcy, viz. as ſoon as 
be pledged the debenture. But that 
ation maſt have been trover, the right 
to which certainly ſtill remains; for 
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plied afumgfr He may 1979. 
wave his remedy for the . 
tort, and affirm the tranſ- a, sor 
action of the pledge, and againſt 
then the caſe is tne ſame 1. 


as if he had gone at firſt 
with the defendant to | 
Meſſrs. .7ibbitts, and had then pledg- 
ed the debenture as a collater: [A 
curity. Vanefeld, (ﬆ * 
Lord Vansfield, in in, 
— This is a very vlale caſe 7500 
wanting money, prevails on Spiller to 
lend him his name, by indorſing his 
note to be diſcounted at the Bank, 
giving him, as a ſecurity, this deben- 
ture, (among others,) and making it 
negotiable. . This put it in the defend- 
ant's power to dil ole of it, and he 
pledged it with Meſſrs Tibbitts, Af. 


terwards, on the i oth of January 1783, 


Lobgans note was paid at the Bank. 
rom that time Spiller became his debt- 
or for money had and received, and 
was immediately liable in an action of 
aſſumpfit. This was before the bank - 
ruptey; it was a debt which might 
have been proved under the com- 
miſſion ; and, therefore, it is diſcharged 
by the certiſicate. 4 Sep | 
Buller, Juftice,—It is not to be 
taken for granted, that a demand in 
trover cannot be proved under a com- 
miſhon of bankruptcy ; where the de- 
mand can be liquidated, it may. It 
is only perſonal damage, as for an 
aſſault, &c. that cannot be proved. 
But, bere, the plaintiff might have 
had a ſpecial action of afſumpit, as ſoon 
as the debenture was pledged. We 


bankruptcy is no plea to an action for are not to preſume the conſent of Jabn- 
4 tort (a); and the circumſtance of /on. It was only depolited with the 


ide plaiouff's having got back the de- 
denture, would only go in mitigation 
of damages. The only objeclion, 
therefore, here, muſt be to the form 
of the action; but, if the plaintiff has 
been obliged to pay the money in order 


| © recover the debenture, why ſhould 


dot recover that money upon an im- 


py — 
— * 


defendant, to be kept as a ſecurity, 
As to the uncertainty of the demand in 


ſuch an action, would it have been 


more uncertain than the demand in a 


common action of am 
meruit, for goods ſold 

The P 
defendant [(Y]. 


on a guanturs 


1% Pide Goodie v. North, J. R. 
51 3 gi 

pri ve 

ind for payment of 4 by in- 


Ralments, and the prigcipal gives the 
ſurety, by way of N in 
bond conditioned for the payment of 
the amount of the inſtalments, on a 


3 


a to be delivered to the - 


LE 


468 f 

7790. da ious to that 
22 . the firſt inftal- 
15 ment is to be payable. 


1 Subſequent to the day, 
"pa in the condition of the 


laſt- mentioned bond, but 
| revious to that on 
which the fr inſtalment is -payable, 
the principal becomes a bankrupt, and 
"afterwards obtains his certificate. After 
this, the ſurety pays the inſtalments,and 
then brings 2 againſt the prin- 
cipal. The court was of opinion, that 
the ſurety might have proved the ſum 
in the condition of the bond to him, 
under the commiſſion, and therefore 


they held, that the action was not 


maintainable. Touſſaint v. Martinnant, 
B. R. M. 28 Geo. 3. 2 Term. Rep. 100. 
And, in a ſubſequent caſe, it was de- 
termined, that if a counter-bond is 


tion againſt 
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given by the principal, to the ſurety 


conditioned for the payment of the 
ſam for which he is bound, on the day 
previous to that on which the princi 

ſum is made payable ; this is a debt 
which the ſurety may prove under the 
conmiſlion of the principal, though he 
become a bankrupt, before the day of 
payment in the bond to the. furcty, 
and before he has been called upon to 


pay any thing for the 1 Cos 


ſequently, the principal, after he ha 
obtained his certificate, cannot be ſued 
by the ſurety. Martin v. Court, B. 
R. T. 28 Geo. 3. 2 Term Rep. bac 
Vide alfo, of another claſs of debts, Fx 
parte Maydawell, Cane. 1785, 1 0 


Bankr. 204, Ex pou Beaufoy, Cane. 
1787. Jb. 205. Ex parte Lord Claws 
carde, Canc. 1787. Ib. 209. and E 
parte Brymer, Canc. 1788, 16. 211. 


PowELL againſt Wir and Others. 


In a joint ac- ON a rule to ſhew cauſe, why the judgment of non-pru 


ſeveral, the 
plaintiff can- 
not be non- 


1.9 unlefs 


in this caſe ſhould not be ſet aſide, for irregularity, 
the circumſtances were, that the plaintiff had ſued out a 
bailable writ againſt three, that one was arreſted, and put 


all the de- in bail, and, tbe plaintiff not having declared againſt hin 

ts within two terms, he ſigned judgment, the other two de- 
fendants not having appeared to the writ, 

Canſe was this day ſhewn ; but the court was clearly of 

opinion, that, in a joint action, the plaintiff could not be 

non: praſſed by one, or ſome of the defendants, without the 


others. 


Bearcreft, for the plaintiff.— The Solicitor General, for 


the defendants [+ 56]. 


i (+ 56] But, where two defendants, 
in 


, ſevered in pleading, and 
the one pleaded a bankruptcy, which, 


on iſſue joined, was found for him, it 
was held, that the plaintiff might enter 
a nolle proſequi, as io him, and ſtill pro- 
ceed to final judgment and execution, 


againſt the other; Note v. Ingbam, B. 


R. E. 18 Geo. 2. 1 Wilſ. 89. Fide 
_ allo Weller v. Goyton, B. R. T. 30 &. 


31 Geo. 2. 1 Burr. 358. where it was 
held, that, when there is judgment by 


default againſt one defendant, in a joint 


I !be rule made abſolute. 


| action, the other cannot non-ſuit the 


plaintiff, at the trial, on iſſue joined by 
him, nor, if the plaintiff neglect to pro- 
ceed to trial, can he obtain judgment 
as in cafe of a non · ſuit under 14 C 
2. g. 19. 61. * 1 

Pbilbos v. Malker, B. R. T. 23 6% 
3. was an aQion of treſpaſs againſt 
two, who ſevered in pleadin doe 
of them ſigned judgment of non, 
and ſued out execution thereon. Ibe 
execution was a ca." ſa. in treſpals cn 


the caſe, inſtead of  weſpals — 


Fgrrrrragrr leser riss z a 


GB Gy: SO Oo nem 2» e oe wi. 
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t was of E. 23 Geo. 3. On a 
rule to ſhew cauſe, why the judgment 
and execution ſhould not be ſet aſide, 
for irregularity, Buller, - Juſtice, ſaid, 
there was a great difference between a 
nolle proſequi, (as in Note v. Ingham,) 
and judgment of non-proe, for that, by 
the latter, the plaintiff is put out of 
court as to all the defendants. He 
cited Parker v. Lawrence, Cam. Scacc. 
H. 11 Jac. 1. Hob. 70. Slowley v. 

, Com. Scacc. T. 12 Fac. 1. Hob. 
180. Walſh v. Biſbop, B. R. H. 7. 
Car. 1. Cro. Car. 239. 243. and Mol. 


5 . 
However, he ſaid, Fun 
the judgment was of a pan 
former —_— could ry {i 
not be e u | 
. 
reverſed by writ of er- | 

ror. But, as to the execution, the 
court ought ta interfere, becauſe it 
could not be got at by writ, of error, 
and the party had no other remedy. 
The rule was made abſolute, for ſet- 
ting aſide the execution, the plainti 
undertaking not to bring an action. 


1779. 
8 


(0F] B. R. 7. 30 C31 Geo, 2. 1 Bure. 538. 


Le CuRVATLIER, Aſſignee of Dok Mk, a [ 190]. 
Bankrupt, againſt LYNCH and Another. * 34 


A CRDI ToR of  Dormer's, to whom he was indebted Money own 
before he became a bankrupt, attached, in the Iſland out of England | 
of St, Chriſtopher, after the bankruptcy, a ſum of money 1. 83 
owing by Lynch to Dormer. Afterwards, Lynch coming ed bythe law 
to England, the plaintiff brought an action againſt him, of the place 
to recover the debt owing by him to the bankrupt ;_ and irs Ara we | 
Lynch applied to the court for a rule to ſhew cauſe, why fore, the bank« 
the trial ſhould not be put off, till he ſhould be able to ruptcy. | 
procure from St. Chri/tepber's, evidence of the debt having 
been attached in his hands, in the manner juſt ſtated. ; 

On ſhewing cauſe; this day, it was contended, that, as 
the debt for which the money was attached was due be- 
fore the bankruptcy, the creditor was only entitled to his 
ſhare of the dividend under the commiſſion, and could not 
attach the money in the hands of Lynch, becauſe the right | 
to the money owing by Lynch was, by the aſſignment, | 
veſted in the plaintiff, for the benefit of all the creditors... © 

Lord MansFiELD,—If a bankrupt has money owing to 
him, out of England, as in St. Chriſtopher's, Gibraltar, &c. 
the affighment under the bankrupt laws ſo far veſts the 
right to the money in the aſſignees, that the debtor ſhall 
de anſwerable to them, and ſhall not turn them round by 
Gying he is only accountable to the bankrupt, In Scot- 


* ©&S oF ©@ 


XR & * 


7 


lud they permit affignees of a bankrupt in England to ſue 
for money owing to the bankrupt in Scotland ; and it has ot 
been determined, at the Cockpit, upon ſolemn conſiderg- 1 


tion, that bills by ZEng//b aſignees may be maintained in 
the upon. demands due to the bankrupt's 
M 4 eſtate. 


NaN A* 


. 


1770. 
Id. 
Li Cav a- 


aſfignees; money owing to the bankrupt out of England 


() Reported 1 Ah. 128. by the Ro, affignets of Wilſon, v. Fairbolne 
name of Richardfon and af.” affignees of and another, in the collection of Dec. 
Wilſon v. Bradſbaw, 2 5th February fions of the Court of Seſſion from 1751 
1752. But this point is not men- to 1756, P. 198. 


d. 3 
31 Vide the caſe of Bradſhaw & 7. 30 Gts. 3. 


The Court, 
under particu- 
lar circum» _ 
Nances, will 
permit a new 
trial to be 
moved f 


after the four 


days are ex- 
action for 
crim, con, an 
actual mar- 
riage may be 
proved by a 
copy of the 
regiſter, and 
the miniſter, 
clerk, or ſub- 
ſſcribing wit- 
zeſſes to the 
not the only 
competent 
witneſſes to 
e the 
3 
perſons 
martied, - 


4 


etzs iu AS TEA thin 
eſtaäte. In che caſe of Mien the agent (5), Lord Had. 


. 


| of $t. ed, Canterbury, in hac verb 1957, No, 106. 


% 


wicte went fo far as to fefdfe to permit the Scatch cre. 
ditors to come in under the commiſſion; on the ſame foot. 
ing with thoſe in this country, unleſs they would abandon 
the priorities which they had obtained by the law of Se. 
land, as to the effects there [13]. But if in the mean 
time; after the bankruptcy, and befbre payment to the 


is attached, bond fide, by regular proceſs, according to the 
ky of the place, the affigntees, in ſuch caſe, caũnot re 


coder the debt. i 
1 The rule made abſolute beg 


[r], Vide Hunter v. Potis, B. R. 


Bixr agarnſt BARLOW. 


Is was an action of treſpaſs and aſſault, for crimi. 
1 nal converfation with the plaintiff's wife, It was 
tried before BLacksoxs, Faftite, at the laft Aſſizes tor 
Kent, when, by the direction of the Judge, the plaintif 
was non-ſuited, © | 7 
On Monday, the 26th of April, Rour moved for a rule 
to ſhew cauſe, why the nonſuit ſhould not be fet afide, 
and a hew trial granted. - | 
 Wathieſday, the 21ſt of April, was the firſt day of the 
term, and, by the practice of this court, all new tri, 
in caufes tried in vacation,) muſt be moved for within 
r days of the beginning of the term, inchiding the 
firſt 3 fo that Saturday, the 24th of April, was the haſt 
day , for moving. However, Nous having ſtated that be 
had underſtood that the four days were reckoned erle- 
of the firſt, and BLacxsrone, Fuftice, having defired it 
the trial, that the opinion of the court ſhould be taken, 
the court entertained the motion, which was founded on 
the ground of a miſdireQion in point of evidence; ad 
the rule was granted (c). „ 
This day BuLLEr, Juſtice, read the Judge's report, 
which was as follows: | N 
The firſt wi called by the plaintiff was Thane 
Shavpe, who proved a copy of the regiſter of the par 


FI = 


John Birt, Eſq; of the pariſh of St. Anger A 


; — 
wy 


(e) Vide infra, Rex v. Gough, T. 21 C. 3. 5. 791, 


o . 
* | 


m THE NINETEENTH YEAR OF GEORGE 1 . 
Cb. Kent, and Harriet Champneys of this parlſti, mar- 1779. 
4 niſter. Witneſſes, Robert Lynch, Francis Chatndneys, Br 
« Anne Lynch, Elizabeth Lynch 2 1 3. — Another witneſs, againft 
(Suſanna ) Was next called, to prove the fact of BazLow. 
adultery.—I was of opinion, that this was not ſufficient 1172 ] 
evidence of the marriage, but that the identity of he 
parties muſt be proved, elſe it vor, 7 poſſibly be a regiſter 
of the marriage, not of the plaintiff and his ſuppoſed wite, 
but of ſome other perſons of the ſame name.— The coun- oo 
ſel for the plaintiff then ſaid, that, in the courſe of their 
examination to prove the adulterous intercourſe, it would 
come out from the mouths of the witneſſes, that the 

aintiff's reputed wife was of the name and family of 

hampneys, and that they haye long cohabited together, 
and were eſteemed to be man and wife by all their friends 
and relations, —l ſtill thought that the evdence, fo open- 

ed, would be inſufficient, holding, in conformity to the 
caſe of Morris v. Miller, reported in 4 Bur. 3057 (d), (and 
of which I had alſo a manuſcript note of my own, 
this was the only civi/ caſe in which proof of an aftual -- 
marriage was requiſite, as contradiſtinguiſhed from ac- 
knowledgment by the parties, cohabitation, reputati 


FR Sc. That the 5% proof that could be given of an act 
74s marriage, was by ſome perſon perſonally preſent at the 
tor ſolemnity, which, in my ſmall experience, I had never 
Kill ſeen an inſtance of not producing, If it did not a 
that there were any perſons preſent beſides the miniſter 
role [15.), and he was dead, perhaps other collateral proof 
ide, might be admitted, which might render probable the iden- 
tity of the plaintiff and his wife, and the perſons whole 
the marriage was ſo regiſtered. But that, in the preſent caſe, 
als, there appeared to have been no leſs than five witneſſes 
thin preſent at the marriage thus regiſtered, which was only 
the eleven years ago. That the marriage act had directed the 
ſt vitnefſes to ſubſcribe their names to the regiſter (), in 
t be order to facilitate the inveſtigation of the legal evidence of 
life marriages.— And that till tiſe ſive witneſſes and the mi- 
ed at niſter were accounted for, as by ſhewing them all dead, 
Aken, or the like, I could not admit leſs proof than that of ſome 
d on on preſent to demonſtrate the identity of the parties. 
, and | accordingly nonſuited the plaintiff, After which a 
proctor from the eccleſiaſtical court, then preſent, de- 
eport, cared openly that he had been ſubpœnaed by the plaintiff 
pk ] I preſ ts (4) 3.2.8. 7.6.5. Since e. 
| 14 ume the names of the (4) B. R. E. 1G. 3. Since report- 
, 106. 0 and wife were alſo ſabſcribed, ed, 1 Blackf. 632 uy 
95 Uthough that was not ſtated in the [15] Two witnelſes at leaſt, beſides 
60 


feport, It is expref aired 7 required 
E act, Ae =7 — I ip 9 


5 
(„%) 26G, 2. c. 36. 1 1. 


1779- 
—— 
fn Biar | 


CASES IN EASTER TERM ©. 


to prove, and could prove the taking out of a licence for 
the marriage of the plaintiff and his reputed wife. ] 
mention this circuſtance, though it could be no 

of my determination, as it ſhews * ſomething more than a bare 


Bina, _ poſſibility that the plaintiff and his wife were not the iden- 


11 1731]. 


ticalperſons ſo regiſtered as marrying by bans. 

Kempe, Serjeant, and Peckham, ſhewed cauſe.—They 
argued, that the marriage act meant to introduce ſome 
more accurate proof of marriages than what was in uſe 
before the paſſing of that act. This purpoſe was expreſſed 
in the preamble to the 15th ſeQion. It had accordingly 


deen enacted by that ſection, that witneſſes ſhould be 


preſent, who ſhould ſubſcribe their names to the regiſter; 
and the purpoſe of ſuch ſubſcription muſt have been to 
point them out, that they might be produced when it 
ſhould become neceſſary to prove the marriage. There 
is no caſe in the law where ſubſcribing witneſſes are ne- 
ceſſary, and yet it is not neceſſary to produce them, or, if 
they are ſhewn to be dead, to prove their hand-writing; 


I The regiſter proved the marriage of two perſons of the 


fame name with the plaintiff and his wife, but could not 
ſhew that zhey were thoſe identical perſons, 

Dunning, and Rous, in ſupport of the rule, obſerved, 
that the preamble to the ſection of the marriage act relied 
on, profeſſed an intention to render the proof of marriages 


more eaſy, and it would be a ſtrange ſoleciſm to conſtrue 


it ſo as to render them more difficult. It was admitted, 
that the proof of a marriage was complete, and no caſe 
could be ſhewn which had determined, that there could 
be no other evidence of the identity of the parties, but 
the teſtimony of - perſons preſent. Proof of the parties 


* ' having been ſeen going to church the morning of the day 


mentioned in the regiſter, or ſleeping together that night, 
would ſurely be evidence of the identity, and ſo would 
proof of their having cohabited together from the time of 
the marriage downwards. In an action for goods fur- 
niſhed to a wife, evidence of cohabitation and reputation 
is ſufficient. In a caſe of criminal converſation, ſome- 
thing more, viz. an.afual marriage muſt be ſhewn. This 
is done by the regiſter; and when that is coupled with 
evidence of cobabitation and reputation, the proof is com- 
plete. As the copy of the regiſter only was produced 
(and was all that was neceſſary) the witneſſes could not 
ee their atteſtation, even if they had deen 


Lord MansFiELD,— From the report, it appears, that 
| the ground of the nonſuit was =. that the identiij 
* muſt be proved by the miniſter, or ſome of the atteſting 


witneſſes, unleſs their not being produced is accounted 


| for, in the ſame manner, as is required in the caſe of ſub- 
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{cribing witneſſes to a deed. The counſel for the plains 1779. 
tiff ſtated other evidence of the identity; whether ſach a 
would have been ſufficient when produced, (as that might, Bur 
or might not be, according to the differences ariſing from againſt. 
the manner of ſtating it,) I give no opinion. But the BAATIOW. 
judge decided, that it was neceſſary to produce ſome of the | 
ſubſcribing witneſſes. The clauſes in the marriage act 

relative to regiſters are of infinite utility to the kingdom. 

They were meant, as well to prevent falſe entries, as to 

guard againſt illegal marriages without licence, or the 

publication of bans. The regiſters are directed to be kept 

as public books, and accompanied with every means of au- 

thenticity, But, beſides facilitating and aſcertaining. the 

evidence of marriages, they were intended for other wiſe 

purpoſes, They are of great aſſiſtance in the proof of 
pedigrees, which has become ſo much more difficult ſince 

inquiſitions poſi mortem have been diſuſed, that it is eaſier 

to eſtabliſh one for 500 years back, before the time of 

Charles II. than for 100 years ſince his reign. But this 

advantage would be loſt, and it would be very prejudicial, 

if the act were ſo conſtrued as to render the proof of 

marriages more difficult than formerly. I take it for 

granted, that the law ſtands as it did before in that re- 

ſpect. Regiſters are in the nature of records, and need 

not be produced, nor proved by ſubſeribing witneſſes. A 

copy is ſufficient, and is proof of a marriage in fact be- 

tween two parties deſcribing themſelves by ſuch and ſuch 

names and places of abode, though it does not prove the 

identity. An action for criminal converſation is the only 

ciui / caſe where it is neceſſary to prove an actual marriage. 

In other caſes, cohabitation, reputation, c. are equally 

ſufficient ſince the marriage act as before. But an action 

for criminal converſation has a mixture of penal proſecu- 

on; for which reaſon, and becauſe it might be turned 

to bad purpoſes by perſons giving the name and character 

of wife to wornen to whom they are not married, it ſtruck 

me, in the caſe of Morris v. Miller, that, in ſuch an 

xtion, a marriage in fact muſt be proved. I ſay, a mar- 

nage in fa, becauſe marriages are not always regiſtered. 

There are marriages among particular ſorts of diſſenters, 

where the proof by a regiſter would be impoffible, and 

Drxxisox, Juſtice, in a caſe of that kind which came be- 

fore him, admitted other proof of an actual marriage. 

But, as to the proof of identity, whatever is ſufficient to 

latisfy a jury, is good evidence. If neither the miniſter, 

nor the clerk, nor any of the * witneſſes, were 

xquainted with the married couple, in ſuch a caſe, none 9 6. 
of them might be able to prove the identity. But it may f { 195 J 198 
de proved in a thouſand other ways. Suppoſe the bell- ODIN. 
 Ugers were called, and proved that they rung the nll 


I2 


Feier 4 nn 


1799. and came imtvediately after the marriage and were 1 
by the' parties; ſuppoſe the hand-writing of the pa 
Bar were proved; ſuppoſe perſoris called o were bee 
agaidſt at the wedding dinner, St. Wc, © 
Bak Low. 1 and ASHHURST, Jaftices, of the fare opinion. 
| Pot bh, Fuftice,—The original regiſter is not net 
duced, and it is only where bar is required, that 
be ing witneſſes muſt be called. In this caſe, a 
wife's tnaiden name was Horriot Champneys, Su 
- maid ſervant had proved that ſhe always went by t that 
name till the day of the marriage, that ſhe went out that 
- day, and, on her return, and ever fince, was called Mr, 
But * Surely that would have been evidence of the der- 
The rule made abſolute [16} [f $7). 
The cauſe was n Vide Hemmings v. Cmitl, 
ATE ER found 3. 1 wb, 25 Geo. 3. 7 | 
for the plaintiff, 
Won * * Dor, Leſſecof Marrn e 
e Jacxson and Another. 8.55 
4 n Th "_ ety; — 4 —— mo Ang before edererbnt, 
— ing 2, at the affizes urry, the only queſtion 
| . — BP en the notice to quit. The demiſe was 0 Fa be on 
© rent,” is | the 27th of March 1777, to hold from the 26th of the fame 
port 0 5 March, and the notice to quit, which was in writing, wa 
in me following words: I defire you to quit the poſſeſ- 
« flan, at Lach- Ay next, of, Ce. ery wa upon double 
« rent for the — The judg e directed the jury to find 
a verdict for the plaintiff, but with leave to the defendant 
to apply to the court, without coſts, for a nonſuit. This 
was accordingly done, and a rule to ſhew cauſe was grant- 
ed, which now came on to be argued. 
Peckham, for the plaintiff.—Dunning, M ingey, ad 
| Lant, for the TY" e 
On the part of the plaintiff, a caſe was mentioned, (on 
_ therelation of Wheeler, ) which had come before SuyTHt, 
Baron, at Lincoln, where he had over-ruled the objection 
to a fimilar notice; and cited a prior cafe of the ſame fort, 
in which Nogr, Pufbice, having ruled that the notice v 
| jt e ee e eee 
1.7% I. 


| have been the fame. Here, the lamilord had propoſed = 


ess In Ar ER TEM: | 


On the other fide, it was contended, that it was impoſ- 
Alle to know whether the caſes referred to were parallel to 
this, unleſs the words in the notices could be ſhewn to 


alternate 


* 
* 
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alternative to the tenant, and given him an option, viz. 1779. 
either to quit at Ladh- day, or, (if he choſe,) to hold over, 
paying double his then rent. It could not be ſuppoſed, Dos 
but that, if the defendant, on receiving this notice, had againſt 
gone, and offered to continue at double rent, the landlord Jacxson. 
would have agreed to it. It could not fairly be ſaid, (as | 
had been contended at the trial,) that the latter part of the 
notice was only meant to declare the legal conſequence. of 
holding over, ſince the ſtatute of 4 Geo. 2. () does not 
give double the rent, in ſuch caſes, but double Ihe values, on Ms 
Lord MANSFIELD,—That the landlord may give the te- | 
nant the alternative is clear; but the queſtion is, what is 
the meaning of this notice. If it had really contained the 
ion of a new agreement, and had faid, for inſtance, 
« Or elſe that you agree to pay double rent,” the ejeftment 
could not have been ſupported, But, here, the landlord 
does not mean to offer a new bargain. I think this very 
oint has been ſettled ſeveral years ago; but if it is new, 
have no doubt. The additional words only prove the 
landlord's anxiety to get into poſſeſſion. It is an empha- 
tical way of enforcing the notice, and ſhewing the tenant 
that he is in earneſt, by informing him. of the legal conſe- 
quence, if he hold over. The tenant may keep him out, 
by defending an ejectment, and by chicane, for ſeveral 
months, but the notice informs him, that, in ſuch caſe, 
the landlord will inſiſt on the penalty. It clearly means to 
refer to the ſtatute, although the penalty given by the ſta- 
tute is not double rent, but double the yearly value, Which 
is more favourable to landlords, for double rent would be 
no penalty on the expiration of ſome leaſes [19]. 
W1LLEs, Fuftice,—The notice is to be conſidered as hav- 
ing two parts; 1. The common notice to quit; 2. A warn- 
ing to the tenant of the conſequence, if he ſhall difobey 
the notice, and put the landlord to the neceſſity of bring. . 
ing an ejectment. | | 
ASHHURST, and BULLER, Juſtices, of the ſame opinion. 
The rule diſcharged [c. 


* 


r 2. O23 >=»... rata 


= 


7] By 11 Geo. 2. c. 19. f 18. the double rent. | 
„ when the tenant gives notice [Gr] Vide Meſſenger v. Armſtrong, 
v py B. R. M. 26 Geo, 3. 1 Term Rep. 53. 


2 C. 28. 5 1. a that he means to quit, and does not, is 
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Saturday, $th 


May. 


On a manda- 


mus to reſtore 


to the office 
of a capital 
burgeſs, if 
the return 
ſtate the 

und of 
the disfran- 
chiſement to 
have been, 
the non at 
tendance of 
the ptoſecu- 
tor at a meet- 
ing to which 
he was ſum- 
moned for 
the election 
of a capital 
burgeſs,.an 
averment that 
the right of 
ſuch election 
is in the capi- 
tal burgeſſes 
being the com- 
mon council, 
does not aſſert, 
with ſufficient 
- certainty, that 
he had a 1ight 
to concur in 
the election, 
and ouęht to 
have obeyed 
the ſummons, 
becauſe, con- 
ſiſtently with 
ſuch an aver- 
ment, he 
might not 
have that 
right, it not 
appeatin 


* » 
* 


of LyMe Rec1s, on the proſecution of Az . 
THUR RAYMOND, | 


144 NDAMUS to reſtore the proſecutor to the Office 
of a capital burgeſs. | 5 

The return ſtated, That Lyme Regis was a borough by 
preſcription. That the mayor and burgeſſes had been im. 
memorially accuſtomed to have, and ſtill ought to have, 
within the borough, a certain guild-houſe, called the Mau- 
hall, or Guild-hall, That Queen Elizabeth, by letters pa. 
tent of the 26th of June, in the 33d year of her reign, 
ra" {inter alia in the return ſtated,) that there ſhould 
in the ſaid borough, a mayor and eleven burgeſſes in 
number, only, out of the burgeſſes of the borough or town 
aforeſaid, [ c. as ſtated within the parentheſis, ſupra, from 
P. 150 to p. 151. in the caſe of Francis Fane and John 
Luther]. That the letters patent, in the particulars in the 
return ſet forth, had been accepted, and acted under to 
the preſent time, That, from the time of granting the 
letters patent, every capital burgeſs, upon his admiſſion 
into the office, had been accuſtomed to take [the ſame oath, 
and in the ſame manner, and ſet forth in hec verba, as in 
the cafe of Fane and Luther, ſupra, p. 149]. That the 
proſecutor was elected a capital burgeſs on the 27th of 
Auguft 1759, and ſworn in on the ſame day. That, on 
the 10th of Auguſt 1778, the the mayor duly appointed a 
meeting or convocation of the mayor and capital burgeſſes, 
to be holden at the council chamber within the Maat. Bull 
or Guild. hall, on the 15th of Auguſt, at eleven o'clock in 
the forenoon, to ele&t one of the burgeſſes into the office 
of a capital burgeſs, in the room of Henry Fane deceaſed, 
That, before the 15th of Augu/t, he cauſed due notice to 
be given to all the capital burgeſſes, within the reach of 
ſummons, of his having appointed ſuch meeting, and 
cauſed ſuch due notice to be given on the 11th of Aug, 
to the proſecutor in perſon, whereby he ſummoned him 0 


thereby that all attend at the council chamber, within the Maot- Ball, at 


the capital 
burgeſles are 
members of 

the common 

council. 


*£-199 


the faid meeting. That, on the 15th of Augiſl, the mayor, 
and George Kirby, and Robert Clarke, two of the capital 
burgeſſes, met at the council-chamber for the purpoſe of 
holding a meeting of the mayor and capital burgeſſes ac- 
cording to the notice, for the election of a capital burgels 
in the room of the ſaid.* Henry Fane deceaſed, but thatt 


not being a ſufficient number for that purpoſe, and becauie- 


a ſufficient number did not then and there appear, to 


ſuch meeting, none could be or was then held, and 1 


3 
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the proſecutor did not attend or appear at the hour of 
eleven, nor at any time on that day, according to the ap- 


ly to prevent the mayor and capital burgeſſes from hold- 
ing ſuch meeting for the purpoſe aforeſaid, did wilfully ab- 
ſent himſelf from the council-chamber during the whole 
day, and did, on the ſaid day mentioned, combine with the 
Hon, Henry Fane, (and ſix others, by name,) being, or 
claiming to be, capital burgeſſes, and having alſo before 
received notice [18] of the ſaid meeting, to prevent ſuch 


combination, they wilfully abſented themſelves from the 
council-chamber during the whole of the ſaid 15th of Au- 
guft and that, by reaſon of the abſence of the proſecutor, 
and of a number of other capital burgeſſes ſufficient to 
proceed to the election, no N for the ſaid purpoſe 
could be or was held on the 15th of Auguſl, according to 
the appointment and notice. That the mayor, on the ſaid 
15th of Augu/t, duly appointed another meeting to be held 
at the cquncil-chamber, on the 21ſt of Auguſl, for the 
ſame purpoſe [Then the ſame allegations with regard to 
the meeting appointed for the 21ſt of Augufl, as thoſe 
above ſtated, excepting that the charge of combination 
was not repeated} : And that the proſecutor, by his ſaid 
viltully abſenting himſelf from the ſaid ſeveral meetin 
ſo appointed for the 15th and 21ſt of Auguſt, and by his 
ſaid combination, did wilfully neglect and violate the oy 
and execution of his office, contrary to the duty thereof, 
and the obligation of his aath. That, at a meeting of the 
mayor and burgeſſes, held according to the immemorial cuſtom 
of the borough, at the Moot- Hall, or Guild-hall, on the 3 iſt 
of Auguft 1778, Jobn Gade, one of the capital burgeſſes, 
exhibited certain articles of complaint againſt the proſecu- 
tor, and, by the ſecond (g) of the ſaid articles, charged him 
vith having received previous and dye notice, and with hav- 
ing been duly ſummoned to appear at a meeting of the mayor 
and capital burgeſſes [ Hc. ſtating the circumſtances relative 
to the meeting of the 15th of Auguſt, in the manner before 
alleged in his return, with the omiſſion of the charge of com- 
bination (5) J. And that the ſaid Ceade, by the third of the 
laid articles [c. ſtating in like manner the circumſtances 
relative to the meeting of the 21ſt of Augu/], And that, 
thereupon, at the ſaid meeting of the 3 iſt of Auguſt, it 
vas ordered, that a copy [c. ſtating preciſely the ſame 
Fyxcedings as in the caſes of Francis Fane and John Lu- 
' | 


ther. 


ae (m). 


meeting from being held, and that, in proſecution of ſuch 


oh 
1779- 


| 4 A ——— 
pointment and notice, but, contriving and deſigning, wil- The Kine : 


42 


ROIS. 


1179 


[13] There was no allegation that which had been amended. Supra. Rex 

1 had been ſunmoned, Infra, p.179. v. Lyme Regis on the proſecution of the 
Hon. Henry Fane, p. 1 35 10 137. 

(Z) This was one of the returns (5) Infra, p. 180. Note (p). 
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| | 1779- ther (i). That the mayor and burgeſſes had adjudged th 
3 my Raymond was guilty of the abſences, contempts, neplety, 
| The King Þreaches of duty, miſbehaviours, and other matters and 
- againſt things objected and charged againſt him, by the ſecond 
Lrur and third articles of the faid complaint, That he bad ng 
Rrcis, ſhewn any juſt cauſe, Nc. that the mayor and burgeſſa 
nad thereupon reſolved, that for, &c. he ought to be xe 
moved, and did then and there remove him, and that he 

had not fince, &c. and that for theſe reaſons, &c, 

Rooke, for the proſecutor, inſiſted, that, in order to 
port the disfranchiſement, for wilfa/ly diſobeying the ſun- 
mons of the mayor to attend an election of a capital bur. 
gels, it was incumbent on the defendants to ſhew; 1. That 
d's attendance was neceflary ; 2. That he kney it 
to be ſo; and, 3. That the charges againſt him were ſufj- 
ciently clear for him to be able to prepare and make his 
4d defence. 1. It did not appear, by the return, that his pre- 
ſence was neceſſary, for the election to fill yacancies in the 
office of capital burgeſſes was there ſtated to be © by the 
« other capital burgeſſes being the common council,” or * h 
& the reſt of the council” (i). It was not ſtated that all the 
capital burgeſſes were of the common council, nor that 
Raymond himſelf was, If the whole of the charter had 
been fairly ſtated in the return, it would have appeared 
that only /;x of the capital burgeſſes were of the council 
Even if they had alleged that all the capital burgeſſes vere 
of the common council, that would not have been ſuff- 
cient, without going on to allege, that Raymond was of it, 
for, without ſuch allegation, his being ſo would only ap- 
pear argumentatively; Rex v. Mayor of Hereford (I, Res 
v. Stevens (I). They __ to have ſtated how many ould 
have made a majority, fo that, if R d had been pre- 

ſent, an election might have been had. | 

have ſet forth, that the perſons with whom he was charged 
to have combined were ſummoned to attend (m). 2. Þ 
: ought to have been ſhewn that he knew his preſence v 
L 180 J] neceſſary, the word wi/fully not being a ſufficient alleg- 
tion, for it only expreſſes an inference of law; Rer. 
Richardſon (n), Clegg's Caſe (e). 3. There is nothing fad 
in the articles about combination (p), therefore he could not 
be prepared to anſwer that part of the offence ſtated in the 
return. The words © contriving and fraudulently deſigning 
<« qwilfully to prevent,” &c. are only inducement, and do 
not amount to a poſitive charge, and, in a caſe like th, 
as in indictments, the charge ought to be direct? Re“, 
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Wa: 
| 1 at 
i) Supra, p. 152, 1535. (o) H. 32 Geo. 2. Rex v. Liner® for 
0 M 3 Ann. 6 Mod. zog. an the — Clegg, 2 Bu 
(1) Qu. 723. 731. | 
(n) Supra, p. 178. Note [18]. ' (p) Supra, p. 1 78. Note (L). | © | 
(n) i Burr. 517. ab e | 11 
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) | 
Whitehead (9), 2 Hawk. c. 25. . 60. Raymond's offence, 
@s ſtated, — in the character of a member of the council, 


not 35 à capital burgeſs, and therefore he ought not to have 
been removed from the office of a capital burgeſt. | 
. Lawrence, on the other fide, contended, 1. That the 
court could not go out of the return, and conſider any ſup- 
poſed part of the charter not ſtated there. By the charter, 
as there ſet forth, three proviſions were made concerning 
the appointment of capital. burgefles. 1/, A mayor and 
eleven capital burgeſſes were createn by name, 2dly, Four 
were to be choſen by the mayor and the majority of the 
eleven, and when one of thoſe fixteen ſhould die or be re- 
moved, it was to be lawful for the other capital burgeſſes, 
being the common council, or the greater part of them, to 


of the ſixteen became vacant, it was to be filled up by the 
reſt of the council, or the majority of them. The charter 
then goes on to ſay, that it ſhould be lawful for the mayer 
and capital burgefſes to appoint a guild or council-houſe, and 
« that the ſaid mayor and capital burgeſſes, the common council 
« of the borough or town aforeſaid, or the majority, ſhould 
u and might hold in the Afcot-hall, a convocation of the 


them (r).“ All this ſhews clearly, that all the capital 
burgeſſes are of the common council. The expreſſion of 
« the ſaid mayor and capital burgeſſes the common council,” is 
to be applied by neceflary reference of the former part of 
the ſentence, where the words mayer and capital burgeſes 
only are uſed. By the oath, which is ſtated as neceſſary 
to be taken by all the capital burgeſſes, they ſwear to keep 
ſecret what is done in the council houſe, 2. The queſtion 
whether Raymond's preſence was neceflary, depends-on the 
former, whether, as a capital burgeſs, he had a vote in the 
election, and therefore, Len the arguments which prove 
that he had a vote, the neceſſity of his preſence follows of 
courſe. 3. The words © contriving and fraudulently defign- 
1 ing, Sc. are not mere ihducement, but of theggllence 
of the charge. In all caſes where the degree of criminality 
ia queſtion, that form of words is proper and ſufficient. 
In an action for a malicious proſecution, it is ſufficient to 
ſay « contriving and maliciouſly ee although ma- 
lice is eſſential to ground that action. In an indidtment 
for an aſſault with intent to commit a rape, or to ſtab, it 
k ſufficient to ſay that the party * intending and contriv'nig,” 
&c. Confederacy was no part of the accuſation, which 
was only wilfully abſenting himſelf to prevent an election, 
ad the queſtion was, whether that was a ſufficient. ground 
for iſement. It appeared that a OT 


0% 7. 5 V. & M 1 Salk, g1t. (4) ee, P. 31. 
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elect another. 3dly, When, afterwards, the place of any 
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1779. 
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The King. 


againſt 


 Lyms 
Rec1s. 


« {fame mayor and capital burgeſſes, or the greater part of 
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been ſummoned, and it would be. ſtrange dactrine to ſa, 
that becauſe, by the non. attendance of a ſufficient number 
of others, no election could: have been had, the proſe. 
cutor ſhould. therefore paſs unpuniſhed for his non-attend. 
ance. In the caſe of the Mayor of Hereford it did nat ap- 
pear that the majority could ele&, and it might there have 
been neceſſary that two-thirds, c. ſhould concur. 

Lord MaxsrE LD, Undoubtedly the principle is true, 


that returns maſt be certain, and not argumentative, In 


the caſe of Rex v. The Mayor of Hereford, it feems very 
ſtrict to confider the return as argumentative for the reaſon 
there mentioned. But the ground ſuggeſted by Mr. Low 
rence, for the deciſion in that caſe, feems a very good one. 
I doubted, for fome time, on the queſtion, whether, in 
the preſent” cafe, it is ſufficiently ſhewn in the return, that 
Raymond was of the common council. Phat he ſhould be 
of it, is of the eflence of the crime for which he is ftated 
to have been amoved. There are three parts of the charter 
which go to ſhew, that the council confiſts of all the capital 
— 2 and that the expreſſions „ common i 

and « capital burgeſſes, are fynonymous, vis. x. 4 a 
6 pital burgeſſes being the common council. It is not 
« capital burgeſſes being of the common council.“ 4. If 
a capital burgeſs die, or is removed, a new one is to be 
choſen, © by the reſt of the council, or the greater part of 
them.“ 3. The paſſage mentioned by Mr. Zawren, 


relative to the meeting or convocation. But ſtill all thoſe 


paſſages and expreffions are ambiguous. They afford a 
ſtrong inference in point of language. But are they fuf- 
«cient in this charter to conſtitute a common council com- 
poſed of all the capital burgefles ? I think not, becauſe the 
charter refers to a previous known conſtiution. 
council might be created by preſcription, or a former char- 
ter, to which this charter refers, If fo, the conſtitution 
of the council by ſuch preſcription, or previous charter, 
Mquld have been ſet forth. It would be difficult to main- 
tain tion on this, as a falſe return, if the council, bf 
the charter, confiſts of a part only, for the return does not 


ay that the council is conſtituted by the charter.-As 10 


the cauſe ſtated for the amotion, there is a great difference 
between a charge as the ground of disfranchiſement, and 

an indiFment. In criminal proſecutions, technical forms 
are eſtabliſhed, and ought to be followed. If, in an indi- 
went, you ſay that . forged, and cauſed to be forged, be 
proof of either fact will ſupport the indiétment; but 10 


_ tay that he forged, or caufed to be forged, would be bod. 


. Ehis, being determined, muſt. be adhered to. But fu" 
nicety ia not required in accuſations againſt a corporator u 


a corporate court. There ſubſtantial certainty is all that 5 


ueceſlary ; and, in the preſent caſe, thers is no doubt 15 
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the intent is charged as part of the crime, arid ſufficient 1779. 
notice is alleged to have been given to Raymond to prepare 
to anfwer it. 7 | The Kino 
WI LES, Fuffice, of the fame opinion on both points againſt 
ſtated by Lord MansBIELD. a LyMs 
A$HHURST, , Zuftice, of the ſame opinion on the point Recs. 
of uncertainty concerning the conſtituent members of the 
council, Why 
BULLER, Foffice, alſo of the ſame opinion on that point 
He ſaid nothing on the other. ; 
Judgment, that the return be quaſhed, and a peremp- 
tory mandamus ifſue [ 19]. 


- 


lig) The returns in the caſes of profecutors were of the council, the 
Froncis Fane, John Luther, and ſeveral non-refidence might be no offence in 
others, (ſupra p. 144. 154.) were them, —Lord Mangfeld ſaid, there was 
quaſhed, on a motion made for that no getting over the objection, and that 
purpaſe, immediately after the deciſion the averment, that, ſince the charter, 
of the preſent caſe. It was tated, on the council had conſiſted of the mayor, 
the part of the 2 tors, that, by and capital hurgeſſes (a), was not ſuf- 
the returns in thoſe caſes where the dil- ficient, as it did not appear that all the 
franchiſement had been for non reſi- ſixteen came ta be of the council, 
dence, the preſcriptive neceſſity of re- which before the charter was ſtated to 
bdence only applied to the council, and, conſiſt only of eleven. 

a it was. not directly averred that the Na 

. — 


O Supra, b. 151. 


. | o > 15 18 4 
Horronp again Haren. 15 1931 
| | May. 
HIS was an action of covenant, for rent in arrear, 4 landlord 


brought againſt the defendant as aſſignee of one Sawn- dne _ 
dert. The declaration ſtated, (in the common form,] that „ ar nan 
the plaintiff demifed to Saunders for ſeven years, by virtue for rent, a- 
whereof he entered and was poſſeſſed, and that afterwards, — 
all the eflate, right, tit, and interefl, of Saundersa in the : 
premiſes, came to the defendant, by affignment thereof, by 
Virtue whereof he entered and was poſſeſſrd, and that, 
ier the affignment, rent had become due, which the de- 
fendant had not paid. The defendant pleaded, that oil the 
eſtate, right, title, and intereſt, of Saunders in the pre- 
miſes, did not come to him by aſſignment thereof in man- 
ner and form as the plaintiff had alleges. 
On the trial, it appeared, that the defendant was in poſ- 
ſion of the premiſes during the time when the rent in 
wrear became due, but that, by the deed under which he 
held, they were conveyed to him, by Sawnders, for a d 
or ſome days leſs than the original term, and that he ha 
ſurrendered them before the action was brought. 
N 2 6's 2; 


25 


* 
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4779. Some receipts alſo were produced for rent which had bee 

pad by the defendant to the plaintiff, and which ma 
 Hotrozn thus: „ Received of Saunders by the hands of Hatch,” 

ga gainſt Upon this evidence, it was contended; at the tri, 

Haren. which came on before Lord MaNsFIEL p, at the Sittings for 

. - Meddleſex, in haſt Hilary Term ; 1. That, in point of law, 

a perſon holding of the firſt leſſee, by aw under-leafe, like 

the preſent, is not liable to be fued by the originat leſſor, 

on the covenant. for rent contained in the original leaſe; 

2. That the fact put in iſſue on the record, vis. that all 

the eſtate, &c, of Saunders came to the defendatit, wa 


not proved. Batt” 
A verdict was found for the plaintiff, but Lord Mans 
1  _ FIELD ſaved the points made by the defendant's counſel, for .. 
NES" 2 the opinion of the court, "Accordingly, in Hilary Tun, 


(4 T (Thurſday; the 4th of February, } Dave obtained a rut 
Eton 5 why the vertiat Would 2. ſet aſide, and 
a nonſuit entered. He cited Poultney v. Holmes (r), Cruſe 
vi. Bughby (5), and Hare v. h if | e 
[1844 Cauſe was ſhewn, on Thurſday following, (the nh 
; aof February.) The Solicitor General, for the Plaintiff 
Dunning and Davenport, for the defendant. 1 
For the plaintiff, it was contended, 1. That the covenant 
for rent being one of thoſe which run with the land, ever 
prom who takes under the original leaſe is liable to, 
o this purpoſe, the defendant, although he had no: 
ſtrictly taken the whole of the firſt leflee's intereſt in point 
of duration, was to be confidered as his affignee. All thi 
had been determined by the cafe of Crajoe v. Bugly, vis 
only, that a feaſe by the original leſſee, for 4 ſhorter time 
than his own, was not ſuch an aſſigument as would pro- 
dice a forfeiture, under à covenant not to aſſign (0) 
od made; in which the intereft may be transferred, 
_ Shough not affignments within the meaning of ſuch a cove 
nant, are conſidered as aſſignments, with reſpect to the 
- covenants which run with the land. A deviſee, an exect- 
tor, an aſſignee under the bankrupt laws, or one who put. 
chaſes the term from the ſheriff under an execution, ar 
aſſignees in law, to the effect of being liable to covenants 
for rent, c. although the transfer to them does vet 
amount to a forfeiture under à covenant not to aſſign [29 


(7) M. 7 G. 3. at N. Pr. before fu) $. . Kinner/ſey v. Orpe, þ 
Pratt, Ch. Fuſt. 1 Str. 405. Pra, 56. 
(s) C. B. F. 11G. 3. 3 Will. 234. [23] This point, which was tabu 
+ Since reported 2 Blackft. 766. for granted on this argument, and 
) B. R. E. 18 G. 3. [+58]. Vid: the court in Cruſoe v. Bughy, accu 
igfr a, Note (21), p. 184. > for 3 to uſe '' report of the jadgment u 


— 


[+58] Since reported, Cowp. 766. 
3 k 


caſe, 


premiſes had been made over, 


N r 


1 * 


that caſe (3 N 239}, has been ſince 
very much agitated, in Denn, Leſſee © 
EerlSianhbope, v. Skeggs,T.2 1 G. 3. IN. 
(v) 29 Car. 2 c. 3. f I, 2, 3. 

121] Hare v. Cator was argued, on 


tif, who relied on Broome v. Hoare, 


1 Cro, 633. and by Davenport for the 
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The landlord is entitled to look for the rent to the perſon 

in poſſeſſion; and ought not to be driven to the neceſſity of 
fnding out the original leſſee, and bringing his action 
againſt him. Poulteney v. Holmes does not apply to this 
for the queſtion there was only, whether a parol 
agreement by the original leſſee, to transfer the remaining 
intereſt in a term of more than three years, when there 
was only a year and a half to run, reſerving the rent to 
himſelf, not to the reverſioner, was void within the meaning 
of the ſtatute of frauds (v). Hare v. Cator [21] was de- 
termined on the ground that the defendant- was charged, 
for the whole rent, and as aſſignee of all the premiſes, 
when, on the evidence, it appeared, that only part of them 
had been aſſigned; where, in the preſent caſe, the wb 
24 That, as, to the ſecond 
point, it went merely to the form of the iſſue; but, if the 
queſtion of law was in fayour of the plaintiff, it was 
enough for him to proye the ſubſſance, vis. that the defend 
ant had enough of the term transferred to him, to make 
him liable, under the covenant, for the rent demanded 

the action. On this head Pope v. Shynner (au), and a caſe 
put in the text of Littleton (x), were, it was ſaid, in point. F, 
In the firſt, in an action of repleyin, the defendant having F wc 
avowed that he had taken the plaintiff's cattle damage fea» | 
fant, the plaintiff pleaded, in bar, that A. being ſeiſed of 
2 houſe and land to which common in the heut in guo was 
appendant, had demiſed the ſame to him on the a 
March, to hold frem the 26th of March, fc. and the dew 
fendant traverſed the leaſe modo et formd, upon whighwifi 


3 caſe reſerved, by Morris for the plain- 


1779. 
Horroan 
Haren. 
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zoth of 


being taken, and the jury having found a lea made on 
the 25th of Marchy ta bold from thengwnrxt enſuing, the 


| court 
defendant. Lord Mansvzup in dee 


F livering the opinion of the court in fa- 
vour af the defendant, ſaid, that the 


caſe in Croke did not apply, and that 
the abjection was unanſw 614 
Fac. 1, 


(w) Cam. Scace. T. 12 
Hob. 72. | 
() $ 483. Co, Linl. 281. a, 6. 


* 


[0] In Roe, Leſſee of Hunter, v. Gal. 
bi, B. R. M. e On a ſpecial 
verdict, a proviſo, that a leaſe ſhould 
become void, upon the leſſte's com- 
mitting an act of bankruptcy and being 
bund a baukrupt.— was held to be 


9 * 188 


— * 
2 
— 3 
. 


an wacky! fork a proviſo, 
eat of a bankruptcy, and commiſ- 
ſion, the leaſe ſhall be avoided, and 
the leſſor may re-enter, 2 Term 
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dower, and the tenant to plead that he did not alien may 


— 
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court thought that this was not the ſame leaſe [22], a 
yet gave judgment for the plaintiff, becauſe the fub/lance of 
the iſſue was, whether the plaintiff had ſuch: a leaſe a4 

force thereof he might uſe the common at the time (). 
The caſe put by Littleton is equally firong, for. he there 
ſuppoſes the demandant in a writ of entry in caſi provijy 
to count” of an alienation ia ſee made by the tenant in 


„ forms, &c. and the jury, (on iſſue being joined,) to find 
an alienation in tail, or pur auler vie, and then ſays, that 
although the alienation found would not be in manner, 
Ve. yet the demandant ſhould recover. P 
On the other ſide, it was infifted, 1. That the caſe of 
Cruſe v. Bugby was in point. There is not a better known 
diſtinction in the law than that between an affignee and an 
under-tenant. Only affignees of the whole term, whether 
by actual! aſſignment, by deviſe, ſale under. an execution, 
c. are liable to the covenants for rent, Wc. for, if there 
is a reverſion of a day referved by the immediate leſſor, 
there is no privity between the under-tenant and the firſt 
teffor. The plaintiff ſeems to have acknowledged this, by 
the form of the receipts he has given for the rent, which 
has been paid to him by defendant in order to fave the 


eircuity of an intervening payment to Saunders,. Whik | 
the defendant continued in poſſeffion, the- plaintiff might 


have diſtrained upon him for the rent then due, but as be 
has permitted him to quit the premifes without uſing that 
proceſs, he cannot now ſubſtitute this action of covenant 
in its place. Even a court of equity would not affift in 1 


eaſe like this, as appears by two cafes mentioned in Harm 


Abr. Title Leaſe (2), and reported in Vernon, viz. Spark 
v. Smith (a), and Pilkington v. Shaller (b). 2. That, by 
the iſſue, the plaintiff had affirmed that the whole of Saun- 
derts eftate, We, had come to the defendant, but the-proof 


was, that only part of the term had been conveyed, Sureh 


this proof can as little ſupport fuch an iſſue, as evidence of 
onhy part of the premiſſes having been aſſigned, which was 
the cafe of Hare v. Cater. The only allegation conſonant 

| . FLA to 


* 


[22] One of thevariances mentiohed t day,” had been ſuppoſed to exclids 
by Hobart is, that the leafe was and from henceforth, or © from the dats 
exclyfive, and that found by the jury to include the day. 28 
inclyfive, of the 25th of March. This (i) Vide Brifloto v. Wright, . 

| may therefore be added to the ſexes of 21 Geo. 3. Lara, . 665. 
ales enumerated by Lord, Man- (a) Vol if. 38 
rp in his argument in Pugh v. ‚ 


% Ce. 4 1855, 2 Fer 1. 


Duke of Leeds (*) in which * from the (b) Cane. T, 1770. 2 Vern 31% 


n Mentioned fes, f. 53, Not [15], 
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to the truth of the preſent caſe wonld have been, Lou 1779. 
4 have been in poſſeſhon under Saunders, and thereby be. 
« came liable for the rent, which accrued during your Horro n 
« poſſeſſion,” but, if the plaintiff had ſtated his demand againſt 
in that manner, it would have been demurred to. If an Harch,- 
under-tenant were to pay the rent to the original leſſor, he 
could not plead that payment im bar to au action by his im- 
mediate landlord, nor ſet it off, becauſe there might be 
mutual accounts between the original leſſor and leſſee, and 
the former might have been, at the time of the payment 
made to him, indebted, on the balance, to the latter. 
BuLLER, Jiglice, yu this caſe :-—Suppole a leaſe for 
21 years, and. that the reverſioner aliens his reverſion in 
parts, viz. for 40 years immediately, to one, and in re- 
mainder in fee, to another, By the covenant for rent, it 
is to be paid by the leſſae and his aſſignt, to the leſſor ane 
his aſſigns, Now could not the aſſignee of the reverſion 
for 40 years, which is only part of the original leflor's 
intereſt; maintain an action on the covenant ?—Fo this 
it was anſwered, that the caſes were not parellel, for that, 
in the caſe put, there was no middle man to whom the ; 
leffee could be anſwerable. That, to make them. corre- 
ſpond, the privity between the original leſſee and leffor in 
the caſe before the court muſt be annihilated. BULLER, 
Juſtice, then obſerved, that, in the caſe he had ſuppoſed, 
that privity was not at an end, for that the original leflor 
would ſtill remain liable to the tenant, under a co 
to repair, &c. 6 | „„ ͤ V 
Lord MaxspIxIL D, It is fit that we ſhould look into the [ 187 
authorities ; therefore let the cafe ſtand over. { A 
The court were underſtood to be for ſome time divided, 
and judgment was not given till this day, when Lord 
MansmzLD delivered their unanimous opinion, as follows: 
Lord MansFIELD,—This is an action of covenant by a 
ler againſt an under-laſte, and the ſingle queſtion is, 
whether the action can be maintained againſt him, as 
being, ſub/antially, an aſſignee. For ſome time, we had 
great doubts; we have beſtqwed a great deal of confidera- 
tion on the ſubject, and looked fully into the books, and 
it is clearly ſettled, (and is agreeable to the text of Little- 
on,) that the action cannot be maintained, unleſs againſt 
an aſſignee of the whole term. f | 
The rule made abſolute [+ 59}. 


* 


[+ 59} The following tale hax been term, againſt the defendact ay aſfiyned 
bude determined: | ol the leſſor, for not finding, — | 


Patxtzn v. Epwanps and Anather, >, *Bgning, and allowing,” proper 
LI 


N4 


This wad an ed of covenuae © The ae fiend; thas one . 
nught by the plaintiff as Agnes of a chard Edwardt, being, on the 30th of 


war ho DO ORG” „„ — 


Hor road 


1 
September 1751, poſ- 
A 
| of certain premiſes. par- 
ticularly - ſpecified, for 
a long term of years 
then and yet to come, 
did, on that day and 
year, demiſe to one Edmon/on, his ex- 
ecutors, adminiſtrators and aſſigns, 


_ againſt - 


among other things, the ſaid ſpecified + 


. premiſes, to hold from Lady-day then 
next enſuing, for 30 years, at a cer- 
tain yearly rent in the indenture of de- 
miſe mentioned; that Edmonſon, for 
himſelf, his executors, adminiſtrators 


and aſſigns, by the ſaid indenture cove- 


nanted, promiſed, granted and agreed, 


that they would, at their own proper 
- coſts and charges, (wood and timber. 


) repair and keep in repair 
dv the {aid term, among other things, 
the Tad ſpeciſied 8 and that 
Richard Edwards, for himſelf, his ex- 
ecutors, adminiſtrators and aſſigns, by 
the ſaid indenture, covenanted, pro- 
miſed, granted and agreed, that they 
would find, provide, aſſign, and allow, 
proper wood and timber, when they 
ſhould be required, for repaiting, 
among other things, the ſaid ſpecißed 
WE 23 during the ſaid term; that, 
on the ſaid day and year, Edmorſon, by 
virtue of the fra indenture, entered on 


all the ſaid demifed premiſes, and, af- 


terwards, io wit, on the 21ſt of Junu- 
ary 1752, afſigned, transferred, and 
ſet over, by indenture, to one Warner, 
his executors, àdminiſtrators and aſſigus, 
the ſaid ſpecified premiſes, to hold from 
Lady-day then next enſuing, for 30 
years ; and that Warner, by virtue of 
the ſaid laſt-menrioned indenture, en- 
tered into the ſaid 'demiſed 'premiles. 
Then a title was derived, by many 
mean aſſignments, from Warner to the 
plaintiff, and it was alſo ſhewn, that 
Richard Edward:'s reverſionary leaſe- 


hold intereſt came, by affignment, to 
the defendants } and then a breach of 


the covenant for finding and allowing 


timber, ſince the reſpeQtive titles of 


the plaintiff and defendants had ac- 


crued, was aſſigned. . ' 
The defendants pleaded, 1. that 
Emonſon did not aſhg», transfer, and 
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« pk to Manns the ſaid,” Kc. 
pecifying the ſame premiſes ſpecified 
in the — rg? in manner and form, - 
&c. 2, 3, 4. three other pleas on 
which no queſtion aroſe, 5. perfor. 
mance... -4-- 9 
Iſſue was joined on each of thoſe 
pleas, and, the cauſe came on for trial 
before Eyre, Baron, at the Lent Aizes 
for Huntingdonſbire, 23 Geo. 3. 
Upon the evidence, it appeared that 
the original leaſe was of certain tene. 
ments, including thoſe in the declara- 
tion ſpecified, at a rent of 149). 77. 10d. 
and that it contained, among other co- 
venants, one, on the part of E 
to repair; and another, on the part of 
Edzards, to find timber, as Rated in 
the declaration. 
The indenture between Edmonſon and 
Warner, reciting the leaſe, witneſſed, 
that Edmonſon aſſigned all and ſingular, 
Sc. (vis, that part of the premiſes 
ſpecified in the declaration,) to War- 
ner, his executors, adminiſ- 
trators, and afſhgns, ſubject [ 188] 

to the exceptions, r 5 
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eler- 
vations, and agreements aforeſaid,) 
at the yearly rent of 26/. 27. payable 
to Edmonſon. Then there was a cove- 
nant, by HFarner, for himſelf, his exe- 
cutors, adminillrators, and aſſigns, to 
repair at. their own proper coſts and 
charges, (wood and timber excepted,) 
and a power of Edmonſon to re-enter on 
1 of rent. There were 
alſo ſeveral other covenants, which 
were admitted at the bar to be differ- 
ent from thoſe in the original leaſe. 
A verdict having been found for the 
plaintiff op all the ifſues, a new tri 
was moved for, on two grounds; 1. 
that the rent was reſerved to Edmonſon; 
2. that the covenants in the indenture 
between Edmonſon and Warner were not 
the ſame with thoſe in the original leaſe. 
Partridge, in ſupport of the verdid, 
contended, that, wherever 3 whole 
intereſt is conveyed, it is an alhgnment, 
and that, in ſuch caſe, the aſbgve 
ſtands exactly in the place of the 
and is entitled to the benefit of all the 
covenants on the part of the leſſor. 
Cole, and D „ for the de- 
fendants, relied on oultency v. 2 
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neut, becauſe the rent was not reſervedto tain an action on the 
the firſt leſſor. but to Edmonſon, and be- covenants in the origi= non 
cauſe a power of re-entry was given to nal leaſe, againſt Pal. againſt 
That thoſe circumſtances mer, and that the re- Hiren. 
conſtituted Edmonſon the landlord of medy is mutual, ſo as "a 
Warner ; and that, if an action of to entitle Palmer to the | ka 
covenant were to be brought by the advantage of the original covenants on 


1nd inifted, thas this was not an aſſign- the reverſion, to me- 1. 
. Ta 


$79 
: 


* 


defendants, againſt Palmer, for not the part of the leſſor. The caſe f 


repairing, he might plead that he was Poulteney v. Holmes doeg not come up 

not aſſignee. {het to- this. That caſe only determined, 
Lord Mansfield, and A/hburft, Juſtice, that what cannot be ſupported as an 

abſent. © 5 . | e ſhall be good as an under- 
Buller, Juſtice, It may be a queſ- leaſe, againſt the party granting it. 

tion, whether the new covenants in the Willes, Jaſtice, concurred in the 

from Edmonſon to Warner ſame opinion. 

are good. On this I give no opinion. The rule diſc | 

But certainly that was an aſſignment. Jide Eaton v. Jaques, M. 21 Geo. 3, 

There was no reverſion left. There Jafra, 45 5: Walker v. Reever, M. 2n 


The KIx d againff Pugn, d N. 


T8 was a cafe reſerved upon an indictment on the — — 
ſtatute of 3 & 4 Ann. c. 18. F 5. againſt the defend- 0h 61d age) 
ant, as high conſtable of the hundred of Battle, in the enjoyed an im, 
county of $uſſex, for not obeying a warrant of the juſtices — cock 
in quarter ſeſſions, by which he was commanded to ifſue fert on ju- 
his precepts to the petty conſtables, head-boroughs, and ries, they are 
tything men, of and 1 to the reſpective boroughs * a 
of the faid hundred of Battle, for the purpoſe of preparing under any of 
lis of perſons qualified to ſerve on juries, &c. and for tbe different 
dot returning ſuch liſts to the ſaid juſtices, at the Michaels — vec 
na; ſeſſions following. The inditment had been removed | of 
dy certigrari from the quarter ſeſſions, and was tried at the 
laſt Aſſizes for Suſſex. The caſe ſet forth; That the de- 
ſendant had been legally appointed to his office; that a 
varrant, (ſtated in hec verba,) iſſued at the Midſummer 
ſeſſions 3 that he was duly ſerved with it, and neglected 
and failed to iflue forth his precepts, & That William I. 
when he founded the abbey, granted, among other things, NN, 
* quod habeat curiam ſuam per omnia, & regiam libertatem © ' © © 
E conſuetudinem tractandi de ſuis rebus vel negotiis, & juſ- 
My 1 fe TW = ſanctuary for felons, freedom 

epiſcopal juriſdictions, c. That Henry]. by two | 
fevera] charters, (part of which were ſet forth,) — — [ 199 447 
the privileges granted by William I. That Henry VIII. 
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1 granted the maner and hundred of Battle- Abbey to Sir 
„ +140 thony Brown, his heirs and aſſigns, with power to hold * 
The King views of 'freank-pledge, court-leet, hundred=courts, law. 
againſt. days, ſokes, returns of writs, cognizances: of pleas, and 
Pugs. other rights, juriſdictions, powers, liberties, Wc. as 
5 late abbot, or any of his predee: had held and enjoyed. 
in right of the faid abbey. That under this grant, the 
1 manor and hundred had come by various e affigh.' 
* ments to the preſent proprietor Sir Nhiſfler Nelſur, Bart. 
1 That the defendant lived within the manor. That the 
manor and hundred are co-extenſive. That there had been 
| . -  » _a-court of record regularly held within the manor till the 
1 | | year 1744. That, by immemorial cuſtom, the refiants 
3 ' within the hundred had not been returned to ſerve on juries 
out of the hundred; and that no precepts had ever been 
iſſued, from time immemorial, by the high conſtable of 
Baux. That no proof was given of any allowance of this 
- privilege. That the town of Baz is not a town corporate, 
that has power by charter to hold ſeſſions of gaol-delivery, 
or ſeſſions of the peace for ſuch town. The deferdant 
was found guilty, ſubject to the opinion of the court on the 
following queſtion, via. Whetherthe above charters and 
«© jimmemorial cuſtom would exempt the inhabitants of 
cc the. hundred of Battle. from ſerving on juries, and the 
_ te high conſtable from iſſuing his precepts ? or, Whether 
8 « the ſeveral acts of parliament paſſed, and now in force, 
1 „concerning jurors, or ſome, or one of them, have not 
t taken away ſuch exemption?” | | | 
The caſe was argued on Wedneſday, the ↄth of May— 
Burrell, for the proſecution. —-Pectham, far the defc 
= In ſupport of the proſecution, it was contended, that 
aue e eee 
3. c. 32. (d) and 3 & 4 Ann. c. 18. (e) are general, 
without any exception as to liberties or local exemptions, 
1 unleſs with regard to cities, boroughs and towns corpo- 
7 rate (J), and, therefore, they muſt be confidered as having 
{ taken away the privilege claimed by the inhabitants of the 
hundred of Battle, if it ever had a legal exiſtence, This 
conſtruction of thoſe ſtatutes was, it was faid, conſonant 
to the interpretation which had obtained in reſpect to the 
ſtatute. of bridges and highways (g), for the words in the 
L 190 ] fourth ſection of that ſtatute, having given authority © to 
« tax and ſet every inhabitant,” Lord Cale expreſsly {ay5, 
in his commentary upon it, that, „by theſe words, al 


3 e « privileges of exemptions or diſcharges whatſoever fron 
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« contribution for the reparation of decayed bridges, (if 1779. 

« any were, ) are taken away, and even adds, © althougn 

« the exemption were by act of parliament (Y,“ - The Kr 
For the defendant, it was infifted, that it is a general againſt 

rule, that an rmatiue ſtatute does not take away a Pyguy 

cuſtom (i). Many particular decifions which.eſtabliſh and | 

confirm that rule, might be cited. For example, by the 

ſtatute of 1 Ed. 3. fl. 2 cap. 2. it is enatted, © That every 

« man that hath any wood within the foreſt may take 

« houſe-bote and hay-bote in his faĩd wood, fo that he doth 

« the ſame by the view of the forefters ;” and yet, notwith- 

ſtanding that reſtriction, a preſcription to cut down tim- | | 

her trees in the party's own woods, within 2 foreſt, 4vitþ- PET: * 

out the view of the foręſter, was held good, in a caſe in 3 

16 Elix. ſtated 4 Inf. 297. (). The paſſage in Lord 

Cotes commentary on the ſtatute of bridges does not ap- 

ply, becauſe the words of that ſtatute are much broader, 

and more comprehenſive, that thoſe of the different acts 

relative to jurors. The principal object of the ſtatute of 
J. M (im that part of it which has been re- 

hed 0n,) was to revive that of 16 & 17 Cay. 2. c. 3. with 

regard to the qualification of jurors in point of eſtate, 

The purpoſe of thofe of 7 & 8 N. 3. c. 32. and 4 Ann. 

c. 3. was to provide à method of giving the ſheriff authens 

tic information of the perfons qualified ; but, from a care- 

fut peruſal of thoſe different ſtatutes, it would appear, 

that it was never intended thereby to ſubject perſons, who 

had a right of exemption to ferve, Such exemptions are 

very common. Tenants in ancient dermeſne cannot be 

« empannelfed to appear at Nefminſter or elſewhere in any 

other court upon any inqueſt ot trial of any cauſe (/).” 

So clergymen, ( Beecher*s Cafe ) (m), * coroners, officers, of 

the foreſt, officers in the army, and other officers, and 

miniſters dolonging to the King, are not liable to be ſum- 

moned on juries z Bacon's Abr. Title Furies (n); and by the | 

ſtature of 52 Hen. 3. c. 14. though it is provided, that, | = 

in particular caſes, perſons privileged by charters of ex- X 1 

emption, ſhall, notwithſtanding, be ſworn on juries, yet 

their general liberty and exemption is faved, Which affords I rg1 ] 

a ſtrong proof of the antiquity of this ſort of privilege, q 
Burrel, in reply, obſerved, that, if it were ta be held ö 

that the exemption claimed was well founded, ſtill that | 

was not a ſufficient juſtification of the defendant, becauſe” 

is office, in the execution of the warrant, was only mi- 
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1779. niſterial C23 J; but Peckham having anſwered, that the point 
bf the exemption was the only queſtion meant to be tried 
The Kind and brought on upon the caſe reſerved, this ſeemed to be 
ein acquieſesd in ors 1b, mY 

Fon. The court took time to conſider, and 2 Lord Mans. 
FrEIp delivered their opinion, as follows: ee 


Lord MaxsriE LD, We have comſidered this matter 
fully, and we are all of opinion, that the ſtatutes relative 
to juries, being affirmative, do not take away the prior 
exemption; and fo is the text of Littleton,” ' © + 
A verdict of acquittal entered for the defendant, - 


[23] Vide Rex , Percival, R. R. H. 16 & 17 Car, 2, Hardr. 369. Sid. 263 


Kb. 1 The KinG againſt the JusTiCgs of Grob- 
%%ͤ ̃ W - = OTC 


| Lord nar 1 | N an application for a mandamus to compel the juſtices 


receive an ap- of the Quarter Seſſion in Glouceſterſhire to receiye 
| pea? again} an an appeal from an order of removal, it appeared, from the . 


moral if offer. àffidavits on which the rule was obtained, that the exami- 

ed at the next nation of the pauper was taken in Auguſt ; the order of 
eee removal dated the 12th of November loving, and the 

of appeal has Seſſions, where the appeal vas tendered, held on the 12th 

| been given, of January in the enſuing year; that ng notice of appeal had 

| bien ſerued, (for which the reaſon aſſigned was, that the 

. appellants had not been able to. get their witneſſes ready, 

till it was too late to give ſuch notice) ; that the court had 

been moved to receive the appeal, and adjourn the confi, 

deration of it till the following Seffions, and had refuſed. 

, Dunning now ſhewed cauſe.—/forris for the proſecutor, 

The court were clearly of opinion, that the juſtices 

ought to haye received the appeal. 


mrs 


SN Parser 


The rule made apſolute. 
ee Asen and Another againſt Brown. 
11th May. m- 


If a bond for T* was an action on a bond, to the truſtees under 
the paymentof 1 Samuel Wilſon's will, in which the defendant pleaded 


money has 


been forfeited 3 bankruptcy, as was done in the caſe of Aſſp v. Price (o); x 
before a bank- but here, the defendant was the principal. The cauſe had 9 
mentofintereſt been tried before BULLER, Juſlice, and a ſpecial cr 150 ry 
t a 5 ; 
SE ro after the certibcate, may perbaps render him liable to be ſued upon it. be 
_ 2 n | | © Tae 


(s) Vide fupra, p. 160, 


"gy 
W IDIO SE ITT NOS Ah 04 og 4 ie 
M THE NINETEENTH YEAR OF GEORGE IIE. _ 
ſerved, which was this day ſpoken to, by Davenport, for x 3 
the plaintiffs, and Morgan, for the defendant. It was 22. 
Rated in the caſe, that intereſt had been paid on the bond, Also 
after the defendant had obtained his certificate, but it did againſt - 
whether ſuch intereſt was paid by the bankrupt, Bao ... 
or one of the ſureties. Lord Mansp1tzD ſaid, that, if the _ | 
intereſt was not. paid by the bankrupt, there was no 
queſtion, but that if it was, it would be an admiſſion by 
him, that the principal was then due, and he might be 
liable as on a new contract [24.] The caſe was ordered to 
ſtand over, till affidavits ſhould be laid before the court, 
ſtating by whom the intereſt was paid; but I believe it 
was never brought on again. 8 


[24] Vide Webfter v. Banniſter, E. v. Wilkes, M. 21 Geo. 3. Infra, 519 | 
20 Geo. 3. Infra, 393, and Wyllie {+ 60]. _ HO 


[+ 60] Vide, alſo, Beft v. Barber, B. R. M. 23 Geo, 3. cited ſupra, p- 101. 
1 2 Nee (+ 42]. IG 


* 
: 


— 


The KING againſt the Jus r res of the Eaſt 

Riding of York KsHIRE. A WIRE: 

he e e 1.493 J 

HIS was an application for a mandamus to compel I, from the 
the court of Quarter Seſſions to receive an appeal ſtance de- 


i N | t th 
againſt an order of removal. 2 wo whi 0 


The facts of the caſe were theſe : The order of removal a pauper has 
had been made by the two juſtices on the 22d of September, poll ag vn 
but the pauper was not removed till the 5th of October. where the ſeſ- 
Hull, (the place to which the pauper had been removed fions are held, 
from Whitby,) is fixty miles from Northallerton, where the 2 * 
Seſſions began on the 6th of October. At that Seſſions, as a — 4 
no appeal was entered, and, at the Epiphany Seſſions fol- the ſeſſions 


lowing, (which began on the 12th of * January,) the pariſh held imme- 
charged having offered an appeal, the juſtices refuſed to quent tothe 


hear it, thinking themſelves bound by the words of the removal, the 


ſtatute of 13 & 14 Car, 2. c. 12. f 2. which fays, that ufig ent 10 
perſons aggrieved may appeal to the juſtices" of peace be conſidered 


* at the next Quarter Seſſions,” as the next 

Lee ſhewed cauſe, and infiſted, that the ſucceeding 1 | | 
Seffions had no juriſdigion; that an appeal might have 13 & 14 Cer. 
been entered at the Michaelmas Seſſions, on the ſecond or 2.7 23. and 
third day, for that no notice is neceflary in order to entitle — — 2575 
the parties to enter the appeal (p), although, if there has pelled to le- 
not been any, or not reaſonable notice, the juſtices are ive the aps | 


bound to adjourn the hearing till the enſuing Seffions 95 pms 
| | | he 


IST 4 gf 39 Oo. | An 5 Was 


ſuing ſeſſions, 


%) Rex v. the Tuſlices of Gloneefter- (9) 9 Geo. 1. c. 7. 58. | ” TS 
ſire, ſupra 191. | 


* * ; 


PE 
. : 
1 1 
1 
- 


2 
gagainſt 
Jusricss of 
VonksnixE. 


— . Car. 2. muſt have meant the next poſſible Seffions, and 
that, bere, it was impoſſihle for the appellants to lodgr 
their appeal at the Mi⸗ Beſſions 


2 "CASES IN FASTER TERM 


The court ſaid, that, by. * unf Syions, th Ratute & 


The rule made abſolute {ep}, 


cr] But in Rex v. the Zuffices of at the diſtance only of 20 miles from 
| Herefordſhire, where the order was the place to which he was removed, 
dated 18th April, the pauper removed the court refuſed a mandamus, 3Tey 
39th, and the Seffions held the 22d, Rep. 50g. n | 


Saturday, | 
15th May. 


In an indict- 
ment, the 
| & in 


manner and 


40 
« form follow» 
© ing, that is to 
44 fa I do not 
bind the party 
to recite the in- 
ſtrument, tf. 
5 verbatim; nor 
render mere 
formal omiſ- 
ſions or miſ- 
takes fatal. — 
If  elerk of 
rhe peace in 
drawing an in- 
itment intro- 
duce unneceſ- 
fary recitals, 
the court will 
order him to 
pay the ex- 
pence thereby 
incurred. 


*[ 194] 


of form. He mentioned a caſe where the variance wi 


11779, Cowper moved for a rule to ſhew cauſe, why the 


The Kine againſt May. 


N an indictment for perjury tried before BuLLER, Juflice, 
* at the Sittings at We/fmin/ter, in laſt Hilary Term 605 
t 


the perjury was laid to have been committed by 
defendant, in giving his evidence as proſecutor, upon n 


indictment againſt A. for an aſſault. The defendant 
having been found guilty, on Wedug/day the 3d of February 


verdict ſhould not be ſet afide, and judgment of acquittal 


entered upon the following ground: The original indid.- 
ment, in ſtating the injury which the defendant (then the 


proſecutor) had received, ſaid, „ wwhereby bis life was 
« greatly deſpaired of.” The preſent indiftment, aficr 


mentioning that there had been an indictment preferred 


by the defendant, went on thus; 5. which indietment wa: 
te prefented in manner and farm following, that is to joy.” 
Then the indictment was ſet forth in hes werba, but, in 
the paſſage above-mentioned, the word * geſpaired” ws 
omitted. It was admitted not to have been neceſſary that 
the former indictment ſhould be recited, but it was con- 
tended, that the proſecutor, by the words 5 manner and 
& form following, that is to ſay, had wadertaken to recite it, 
and that, having done ſo, he was bound to ſet it forth 
verbatim. T his objection had been made at the trial, but 
was over-ruled by the Judge, who ſaid, that the word, 
« tenor had ſo. ſtriẽt and technical a meaning as to make 
it neceſſary to recite uerbatim, but that, by the expreſſion 
in this cafe, nothing more than a ſub/tantial recital ws 
requiſite, and that the variance here was only in matter 


« undertced” in the recita] of an affidavit, in an indit- 
ment, inſtead of © underflead,” in which, on a motion for 


a new trial, although the introductory words were * 


(r) Thurſday, the 28th of January, 1779. 


* 
| 
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nounced againſt him. 


the clerk of the peace ſhould 
ſuch unneceſſary part [26]. - 


[25] M. 15 G. 3. Nerv Beech: 
The diſtinction laid down by che court, 
in that caſe, was, that, where the 
miſrecited word is in itfelf à word, 
though not intelligible with, the con- 
text, as, © air for © heir,” there 
the variance, according to the deci- 
ſions, is fatal, but not if the mutilated 
word does not make any other word 
[+61]. 2. therefore, at to the caſe 
of Turvil v. Aynſworth, C. R. H. 
1 Geo. 2. 2 Lord Raym, 1515. 2 Str. 


* Auſtrialig” being uſed in ſtating the 
name of the South Sea Company, inſtead 
of * Auſtralia,” the variance was held 
to be fatal IGI. 

[26] Lord MansyrieLD defired the 
bar would take a note of this, that it 
might be publicly known.—A caſe, 
in ſome refpe&s fimilar, occurred in 
this term, when I happened not to be 
in court, vis, Nas Boy but I have 
ſeen a very accurate report of it. It 
came on upon a rule to ſhew - cauſe; 


m THE NINETEENTH YEAR OF GEORGE . 


v. Borthawich, T. 


787.) where, in an aSiaz, the word 


194 
« and fed, the court determined, that the variance 40s 1779. 


wel [25Þ by „ 
2 2 cauſe was granted, but was afterwards Kino 
dropped, and the defendant was, this day, called upon Againſt 


bis recognizance, in order that judgment might be pro- Mar. 


The indictment, which had been removed by certiorari,  - 
from the Quarter Seſſions for Miduleſas, appearing to be . 
of an exorbitant length, ſtating all the continuances on the 
former proſecution, &c, which is rendered unneceſſary by 
the expreſs words of the ſtatute of 2 


the court ordered, that it ſhoyld he . ee to the maſter 
to ſee what part of the record was unneceſſary, and that 
pay the expence incurred by 


Geo. 2. c. 11. 61. 


why an attachment ſhould not iſſue 
againſt the defendant, who was clerk 
of aſſize on the Norfolk circuit, for © 
not obeying a writ of certiorari to re- 
move an indictment for murder, and a 
ſpecial verdi& founded upon it, { Rex 
theich, 2 . Infra, p. 
207.) The defendant inſiſted, that he 
had g right to retain © record till he 
ſhould be paid his fees for drawing, in- 
groſſing, Se. * which the attorney for 
the priſoner refuſed} to do, on the 
ound of their being exorbitant. 
Howeyer, on the attorney's under- 
taking to'pay as much as ſhould, an a 
reference to the Maſter,. be reported 
to be due, the record 


was returned into court, L 195 ] 


upon which the rule was 


diſcharged. Lord Mansrizin faid 


he ſhould be very unwilling to deter- 
mine that a clerk of aſſize has a lien 
on the records of the court for his fees, 
for that he foreſaw great inconvenience © 
from ſugh 4 1 | 


jake —³ũh⁵ẽ 
Bon [+61] The caſe of Nes v. Beech 
was las been ſince reported, Coup. 229. 

ter [CJ] The introduction of an un- 
was meaning word in the recital of any in- 
dict Wument, in a declaration, (as of 
| for „ in ſetting forth the ſheriff's 
tence precept to the returning officer, in an 
« and 


action for a bribery} is not a fatal vari- 
ance. King V. Pippet, B. R. E. 26 Geo. 
2 Term Rep. 235: Vide Infra, 
flow v. Wright, 665. 
Vide Wilkins v. Carmichael, H. 19 
G. 3. Supra, p. 101. 104. | 


The End of EasTzz Term 19 Georos III. | 
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ARGUED and DETERMINED | 

| IN THE _ | 

| Court of KING's BENCH, 
IN | | ; 

Trinity Term, , 


In the Nineteenth Year of the Reign of Gzorce lll, 


"2 WL : ET 


RY 


1779 
Satus da 3 | 7 | | 7 — : * 
prog | Duncan againſt THoMAs: 
(If warnt of Hs was a rule to ſhew cauſe why a bond and wat- 
"RES rant of attorney to confeſs judgment in this court, 
cee £m ſhould not be delivered up, as having been obtained 


obtained by by fraud, and while the party was in cuſtody under proceſs 
fraud, the out of the court of Exchequer. - Jndgment had not been, 
| yn bag eh in fact, entered up, nor any proceedings had, on the 
lirered up, bond; and it was, therefore, urged, that the court 
upon motion not entertain the motion, there being no inſtance in which 
poſe, although it bad ever extended its equitable juriſdiction ſo far. Thc 
- no proceedings rule however was made abſolute; BuLLEr, FJuffice, ob- 
_—_ 3 ſerving that the court had the ſame juriſdiction as if the 
Ol judgment had actually been entered up. If it were other. 
| wiſe, he ſaid, the conſequences would be extremely mcon- 
venient, The judgment might be entered up in the vac 
tion, and the defendant taken in execution, before 277 
application could be made to the court, 
Lord MansFIELD,—abſent.: 


Howorth, for the plaintiff. —Morris, for the defendant 


1 10 
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45 


s VS 


Replication, nul tiel record ; which was delivered with 


plaintiff refuſed to receive it, and immediately entered up 
judgment, and took out execution. Upon this, the de- 
fendant obtained a rule to ſhew cauſe; why the judgment, 
and ſubſequent proceedings, ſhould” not be ſet aſide for 
irregularity. | 6 e 

Baldwin, in ſupport of the rule, relied on the authority 
of the caſe of Oxley v. Bridge (a), as directly in point, to 
ſhew that, by an equitable extenſion of the four days; they 
are ſuppoſed to continue till the office open on the morn- 
ing of the fifth. _ . PO” 
Lane, on the other fide, inſiſted, that the judgment 


and practice of the court, and ſaid, that in Oxley v. Bridge 
there muſt hwe been ſome particylar circumſtances which 


of the fourth day, although it is a very common indulg- 
ence to allow him till the next morning. 

Lane, on being aſked by his Lordſhip, admitted, that 
the plaintiff would.not have been injured by waiting till the 
next day, and Mr. Baldwin on the other hand, could not 
lay the deſendant had merits... by Fey 
Lord MansFiELD was inclined to believe that Oxley v. 
Bridge differed in circumſtances from this caſe; and was 
clear that a judgment entered up  agreeably to what the 
maſter had certified to be, in ſtrictneſs, the praQice: of 
the court, could not be ſet aſide for irregularity. 


(a) E. 19 Geo. 3. Supra, p. 67. 


Aa iices kek ? 


WilLIAaMs againſt Fair. 


ACT ION on jan attorney's bill; judgment by default z 
and writ of enquiry executed. Rule, (on the motion 


Na. 1 0 a 


79 


197 

1779. 
2 
Tvelday, 


the defendant 
delay till the 
morning of the 
fifth day the 
laintiff may 
gn judgment. 


was entered up regularly, and confiſtently with the rules 


diſtinguiſhed the caſe from the preſent. Lord 'Mans- 
FIELD having aſked the maſter what the practice was, he _ 
faid that, ſtrictly, the plaintiff was entitled to ſign judg- * 
ment, if the paper-book was not returned on the evening 


The rule diſcharged. 


wy at a cextain hour, the party is not tied down to the eat time fixed by the 


. * * 2 
A . - * * 


5 
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"2999; be ſet afide for irregularity. The irregularity cowiplainet 

. of was, that notice was given to attend the'Exerution of 

. the writ of enquiry between ten and twelve o'clock, that 

ugbinſt - the defendant and his witneſſes did not attend till twelve, 

Firn. and that after the hour was elapſed, and they were gode, 

ie writ was executed. It was alfo ſworn, as a ground on 
merits, that the amount given by the verdift, which wa 

' 957. was 30 / more than was really due, © 

hoes q Lord MaxsrieLD,—The client has a ſummary 1 y of 

ing the reaſonableneſs af the items in an ee 

by a reference to the maſter. If he waive that method, 

und put the nttorney to his action, I never ſuffer him to go 

into a diſcuſſion of the items, at the trial of the cauſe 

+62, ti). In this caſe, it was clearly a trick of the 

efendant's attorney to leave the place immediately after 

the hear was paſſed; When notice is given for the execu- 

» tion. of a writ of enquiry at a certain hour, it is never un- 

derſtood that the time is to be ſcrupulouſly adhered to. 

) The ſheriff may have prior buſineſs which may laſt beyond 


TY | bY ' | ahh; | - Therule diſcharged, 
[#62] Videthe.next.cale. n time before yerdi®? or judgment, 
lc] But an attorney's bill may be ugſeſs the money has deen paid. ov 
axed, der uid drought, f @ b. Prey K. K. u $0 b. 


Thurſday, i : ; « | 145 . 0 
e eee againſt TIII and his WIr E. 


The ſame point Thu wis alf an action on an attorney's bill, in which 


[ 199 ] BerLek, ice, real a note of a caſe, where Lord 
MansFIELD, and the court, had refuſed to permit a bill 
to be referred to the mater to be taxed, becauſe it had 
been read in evidence at Nif Prius, on a notice of ſet- off, 
in a cauſe here the attorney was 'defendai:t, which ſheved 
that it had been delivered a month [+ 63]; and they 5 


= the , 1 there bad been judgment by default, and a writ of 8 
e. enquiry executed. On Sarrday, the gih of June, AM¹M˖ 2 
moved for a rule to ſhew caute, why the verdict ſhovid no 

not be ſet aſide, dad the bill referred to the maſter io be cu 

taxed. The motion wus made on an affidavit, that the th 

Theriff Fotkd not heur evidence to impeach the reaſonable- ta 

neſs of the charges. | ul 

Lord Mawspit D was abſent. | 0 

Ii 

do 

wh 


S 
Aa 


{+ 63] It ſeems to have been there the part of the defendant, who was 2 
taken for granted, that an attorney attorney, for a rule to ſhew cauſe, uf 
cantjot ſet off his bill till a month after the proceedings ſhould-not be ſtaid ul 
it — ns —_— contrary his bill-ſhould. be paid, or till 3 
-Was "eld *dy*the edurt, id E. 2g Geo. from the delivery of it ſhould © 
3. in a'cafe of Matti. Wider. For that he might be enabled to ſet i of, 
in that caſe, Law having moved, on the court held, that though mou 
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that it was .then-tdp. late to diſpute dhe proppnt af the 
n. However, in the preſent caſe, a rule 20 ſhem cauſe 


Was 


Sylue/ler now ſhewed cauſe, and mentioned abe caſe of 
Conte u. Taylor, as direstly in point (c.) ee 
Lord MaNs r- be bill of an attorney cannot be 
mei at tbe trial of am-aQion bro 


* 
1999. 
Mo 


Led 


ugt upon it, nor after 


verck d. If there has been an account ſertled between the 


attorney and his client, the bill ſhall never aft erwar he” | 
taxed as of courſe; particular caſes may be pointed qut; 
the client may, by affidavit, ſhew that 


aneſs charged 


was never performed, or that the charges are fraudulent; 
but, if the buſineſs was really done, the delay of che 
defendant ſor more than a month in objecting to dh 
quantum is an admiſſion that he chinks that neaſonable. 

* | The rule diſeharged [1]. 


canno: bring an action on his bill till it 
bas been delivered a month, that cir- 
cumſtance is nat neceſſary to enable 
him to ſet it off; that he muſt nat pro- 
duce it, at the trial, by furprize, but 
that it is ſufficiant, in ſuch caſe, to de- 
liver it time enqugh for the plaintiff to 
have it taxed before the trial Upon 
hearing this opinion of the caurt, I 
withdrew his tion as unneceſſary. 
(e) C. E. E. 11 C. 2. Barnes, 40. 
edit. 124. Ns : 
[1] This, day, another , point con- 
cerniag the taxation of, attorney s. bills 
was moved in cautt, but as I have not 
preſerved the name of the caſe, I; have 
not mentioned it in the text. The cir · 
cumſtances were theſe: Raluliuin anoved 
that the maſter might be directad to 
tax thoſe articles in an attorney? sbill 
which related to conveyancing,and. par- 
lamentary buſineſs, the reſt; being for 
the management of cauſes in this caurt. 
Lord Maurfeld (aid, there was no 
doubt but the maſter might tax the 
whole ; that he tecollected Fcaſe, where 
the fees paid to a proctor ſor buſineſs 
done in the ecclefaſtical court made 


part of the bill, and it was determined, 


chat as. the awhole/ bill had: been referred 
3 maſter, he might tax that patt 
it. r 


Nat, If the whole bill is for convey- 
"ng, the maſter cannot tax it. B. 


R. M. 126. 3. Anon. Barges 40; 
edit. 41, 42- | 

1 will add here another caſe Rill, on 
this:\ubjeR, though I. did not hear. it in 
caurt, when. it was moved, Whioh Was 
in M. 19 B. 3. was the caſe of 
Dixon v. Plant. Qn the :laft;day of 
that term, Dunning moved that Dixon's 
bill as agent in tan for Plant, a:country 
attorney, might be referted to the 
maſter to be taued. Haller. 2 
Abu, and Buller, Juſtices, L 200 
(Lord M.- x2£1zuD baving . 
left the. court before · che motion was 
made, were inclined to think that the 
bill was not-taxable by the\Maſterythe 
act of 12 2. c. 19. f 6; having 
enacted that 2 G 124c.123. 4 +23. , 
for referring attorneys” bills, ſhould 
ot, exe to any bill dyes from any 
„ attorgey or ſolicitor, to · any. other. at- 
*©:tOrney, ſalicitor, :ovelerk\in court.*? 
[There..is a caſe in Maſon, where acfhin- 
gle judge of this court/bayingmatie-an 
ordet to refer.an agent's bill, and the 
maſter: got having dbeyed-it, the-coutt 
was applied to, and held vbat-the order 
was irregular ; the maſter declaring that 
he had never taxed a bill for agency(e). 
However, at the Vittings at Grildhe 
after M. 19 C. 3. Builar, "Juſtice, - who 
chat day ſat for Lord in- 
formed the bar, that, enquiry, 
it had been found to be the prafiice = 


(d) Made 


rpetual 9 0.73. c. 


(e) B. R. x. 23 C. 2. fon. 1 Wi. 
266. 
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* 


a — 
1779 _ confrmed- by a 
| e decided in that 
pv court, to make orders 


for the taxation of a- 
gents? bills, and- he 
read a note of the cafe 
which had been lent him by Gould 
Juſtice, and was as follows: 
Ex parte Beareroſt, an Attorney 
« In E. 7 Geo. 3. Davy, Serjeant, 
1 moved that the bill of Urwin an at 
© torney, agent for Bearcroft, ſhould 
6 be referred to be taxed, and ſaid, 
* though it was not within. the ſtatute 
4% of 2 Geo. 2. by reaſon of that of 12 
* Ges. 2. yet that it might be taxed 
« under the general juriſdiction of the 
« court, and under 3 Tac. 1. c. 7. 
« He made his motion on this general 
% authority, without any affidavit. 
4 Nares, Serjeant, objected, that there 
* never had been an inftatce of ſuch 
taxation of an agent's bill. But the 
court thought p to gram a rule 
* to ſhew cauſe.—7. 7 Geo. 3 Nares 
« ſhewed cauſe, and obſerved that the 
g ſtatute of 12 Geo. 2. provides, that 
« 2 Geo. 2. ſhall not extend, tc. and 
te therefore it is not neceſſary for an 
«« agent to deliver a bill heſc: e he brings 
$ an action ; the reaſon of which he 
took to be that it was not looked upon 
« to be ſubject to taxation. I he fta- 
« tute of 3 Jac. 1. requires bill to be 
«* delivered by attorvies to their maſters 
"” or. clients. -: They are ſuppoſed ig- 
«-norant of the ſteps in a cauſe, and 
s the due charges. The agent, he 
% ſaid, who does the buſineſs in town 
s is entitled to the fees, unleſs there is 


Ti. 


« a contrary ſtipulation between bim 


and the country attorney. Davy, 
« contra, ſaid that he did not apply on 
« the ground of the ſtatute of 2 Geo. 


eszs th IT 


certainly taxable before 2 Geo, 2. 


ec ſuch as words at length, 


_ queſtions on bills of this fort would be 


« 2. but on the practice of the'coin, 
« In 3 Fac.” x. there is no direction 23 
*< to taxation, yet an attorneyꝰs bill war 


„That 12 Geo. 2. ſhews it to have been 
* thought that 2 Geo 2. extended 10 
« agents” bills and properly reſtrained 
40 (as various things in it are not ap- 
« phcable between attornies ; d agents, 
Ce) ban 


ct the caſe between them as it ſtood be. 
% fore — The court was of opinion that 
*© the bill ſhould be taxed, and that 
they could order it under the general 
« authority of the court, that it might 
* be ſeen that only due charges were 
© made. After the court had declared 
« this opinion, Barnes, the ſ | 
« ſaid he remembered, before 2 C 


a tt. 1 


a Ml Yy 


| 1 
« applications made to judges at their 
* chambers to refer agents bills to be 
« taxed, and that it was” frequently 
done upon the country attorney's 
*: bringing the fees charged into court, 
„The rule was made abſolute, but 


« with the condition that 51 
ſhould bring the money into court (a) 

Buller, Juſtice, thew ſaid, that, on 
being made acquainted with this cale, 
he had conferred with Wille, and A 
hurl, Juſtices, and that they were all 
three of opinion, that Dixon's bill ſhould 
be referred ; that the practice of all the 
courts ought to be uniform); that 


much _ underſtood and poo 
the maſter, than by a jury or judge, a 
Ni Prius. Nea tk counſel in 
the cauſe agreed, that the bill thoukl 
be taxed by conſent, the defendant 
bringing into court the ſam remaining 
due on the amount of the plaintif" 
claim, and that what ſhould be dedudted, 
if any thing, ſhould be afterwards it 


paid to him. - | 


(%) Mr. Juſtice Gould was ſo oblig- 
ing as to furniſh me with a copy of is printed. 


1 


his note, from which copy the abore 
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T* was an action of treſpaſs for mowing, carrying A cuſtom that 
away, and converting to the defendant's own uſe, the _—_— 
corn of the plaintiff, growing in a field called Hibaldflow or deed, ſhall 
Leys, in the paviſh of Hibaldſloto, in the county of Lincoln, bare the 
The defendant Dalliſon pleaded liberum tenementum, and the 70-5505 che 
other defendant juſtified as his ſervant, The plaintiff 5e. expiration of 
flied, that true it was that the /ocus in quo was the cloſe, their terms, 
nb Dalliſen deceaſed, {being tenant for life,) and Dal, 
72 the reverfioner in fee, made a Jeaſe on the 2d of 
March 1753, by which the ſaid Jabella demiſed, and the 
faid Dalliſon confirmed, the faid cloſe to the plaintiff, his 
executors, adminiſtrators, and aſſigns, for 21 years, to be 
computed frem the 1% of May 1755, and that the plaintiff, 
by virtue thereof, entered and continued in poſſe on till 
the end of the ſaid term of 21 years, — he e A cuſlap 5 
in the following words, via. („ That, within the pariſh of 
1 Hibaldſou, there now is, and from time whereof the 
« memory of man is not to the contrary, there hath been 
A certain ancient and laudable cuſtom, there uſed and 
6 er. of, that is to ſay, that every tenant and farmer 
« of any lands within the ſame pariſh, for any term of 
« years which hath expired on the firfl day f May in any 
« year, hath been. uſed and accuſtomed, and of right 
„ ought to have, take, and enjoy, to his own uſe, and 
* to reap, cut, and carry away, when ripe and fit to be 
& reaped, and taken away, his way: going crop, that is to 
« ſay, all the corn growing 75 the ſaid lands which hath 
** before the expiration. of ſuch term been ſown by ſuch 
« tenant, upon any part of ſuch lands, not exceeding à reas 
t ſonable quantity thereef in proportion to the reſidue of ſuch 
% lands, according ie the courſe and uſage of huſbandry in the 
« ſame pariſb, and which hath been 2 ſtanding wk grow- 
ing upon ſuch lands at the expiration of ſuch term of 
« years,” He then ſtated that, in the year 1775, he 
fowed with corn part of the ſaid cloſe, being a reaſonable 
1. part in proportion to the reſidue thereof, according to the 
courſe and uſage of huſbandry in the ſaid pariſh, and that 
the corn produced and raifed by ſuch ſowing of the corn 
55 lo ſown as aforeſaid, being the corn in the declaratiorl 
mentioned, at the end of the term, and at the time of the 
treſpaſs committed, was ſtanding and growing in the ſaid [ 202. ] 
cloſe; the ſaid time not exceeding a reaſonable time for the | 
fame to ſtand, in order to ripen and become fit to be 
feaped, and that he was during all that time, lawfully poſ- 8 
r ſelſed ” 


0 a. . * - 


TEECEATITETEL / ⸗ 


* 


\ 


10. ſeſſed of the Laid corn, as his abſolute WWE 3 43 92 rr 
— of the caftom.—Fhe defendant, in his inder, de 
Wieozis- the exiſtence of any ſuch. cuſtom, and concluded to 1 
9 ᷓ country.— The cauſe was tried before ErxR, Baron, at the 
EE laſt Aſſizes for Ln re when the jury, found the euſ. 

#1508. tom, in the words of ſication. 
fwin moved in aA of judgment, that ſuch a. col. 
tom was repugnant to the terms of the deed, and, there. 
fon, 9 h it might be good in reſpect, to parole leaſes, 
could ave a legal exiſtence in the caſe of leaſes, by 
' deed, © "He relied on Trumper v. Carwardine, before Taxis 
Fe ), the circumſtances of which caſs were theſe; 
A yy had been leſſee under the corporation of 
« Hover, for a . of 21 years, which expired on the | 
« 4th of Dec 1767: In the leaſe, there was no cove- 
e nag that __ tenant ſhould. have his off- going crop. In 
« the ſeed- time before the expiration » the term, be 
44 ſowed the fallow. with wheat, The ſucceeding tenant 
« obſtructed him in cutting the wheat, when it became 
055 and cut and houſed it himſelf, for his own uſe. 
n this tLe plaintiff brought an action on the caſe, 
« LE declared on a cuſtom in Herefar ire for tenants 
% who quit their farms at Chriſtmas, or Candlemas, to reap 
«« the corn ſown the preceding autumn. YATES, Jil, 
« held that the cuſtom __ not legally, extend to leſſees 
« by deed, though it might 18 » by ee in the 
16 tl of "ax agreements. in the.caſe of a leaſe 
by deed, both I get are bound by the, expreſs agree- 
10 1 contained in it, as that the term ſhall expire at 
« ſuch a Gay, Sc. and therefore all implication. is takey- 
« away. That if ſuch a cuſtom could be ſet up, the 
« tute of frauds would be thereby ſuperſeded in Herefod- 
« 5 Ave], n the plaintiff did not recover on 
« the cuſtom, although on another N traver in the 
« ſame declaration, he had a verdict.“ 
„ * 3 ſhew conly was paged, bu of 7 FO 
9 e caſe was argued on ay the Bth of June, 
0 303 3 | 7 Gambre, and Dayrell, — the plaintiff, and 
Balguy, and Guagh, for the defendants; when 
three objeQions were made on the part of the defendant, 
vir. 1. That the cuſtom was unreaſonable. 2. That it 
was 3 3. That, (as had been contended on mor- 
for 5 it FW men 
b the plainti had held. 


* 


* 
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5 33 extended in fert ome 1 * 
＋ 1 | 

1 25 This argument ſeems more Nt Lo 1 = be = 
applicable to parole leaſes, becauſe if the f Ratute of frauds. 
a parole leaſe for three years n 
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For the plaintiff it was urged, 1. That it was not 
unreaſenab]e cyſtom, becquſe wit 


? > » * 1 

| bout an expreſs agreement, 

or ſuch a cuſtom as this, there -canld be no crop the laſt 

ear of e term for the teriant would not Tow, if he could 
e 


not reap, and the landlord would. not have © right to enter 
1ill the expiration of the term. That it was far the advan- 
tage of the public, zs much as cuſtoms ee 
ough, or drying nets, on another perfon's land, which 
deen held to be good (g). That it bore a great analogy 

to the right of — and waz founded on the ſame 
principle, namely, the encouragement of agricyſtnre. It 
was not prejudicial to any one ; not to the landlord, he- 
cauſe without jt his land muſt be ynemployed and unpro- 
ductive far a whole ſeaſon ; nor ta the ſucceeding tenant, 
becauſe he would have his turn at the end of his term. 
2. That it was ſufficiently certain, by the reference in the 
refidye of the lands not ſworn, and to the courſe and uſage 
of huſbandry in the pariſh. This js as much certainty as 
the nature of the ſubject will admit of, for, if it had been 
that ſo many acres might be ſown and reaped, that would 
have bern incompatible with thoſe variations in the propor- 
tion of ploughed land, which ariſe, at different times, 
from circumſtances in the courſe” of cultivation and huſ- 


the extent of cuſtoms, and is generally uſed in pleadin 

them; as with regard. to cuſtomary fines paid to the lar 

of 2 manor, eſtovers preſcribed by a. party to be taken 
for the uſe of his houſe, &c. Ip the caſe of Benningion 
v. Tabor, reported in Lutwyche (S), where the defendant, 
in an action of treſpaſs, had pleaded a right to diſtrain for 
welye pence for ſtallage, due by preſcription, for the land 
near every (tall in a fair, and, on a motion in arreſt of 
judgment, it was objected, that the preſcription was uncęr- 
tain, and therefore void, the quantity of land not. heing 
aſcertained, the court held it to be certain enough, becayſe 
the quantity was to be aſcertained by the common uſage of 
the fair, In all ſuch caſes, whether the quantity or amount 
s in truth reaſonable or not, js for the Jury ta decide. 
3- That the circumſtances of the plaintiff's leaſe in this 
caſe having been by deed, made no difference. There 
was no agreement contained in the deed, that the defendant 
would depart from the cuſtom, although the parties muſt 


K 8 r J. ͤ bd ras wt. Roa 


not claim under any parole contract expreſs or implied, 
and therefore the argument of repugnancy did not apply z 
and the Ni Prius cale, which had Gen cited, went upon 
miſtaken reaſoning. Hill, Serjeant, 


Wu mm 
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have known of it when the leaſe was executed. He did 
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any, 


Wen. 


2 
Biken. 


bandry. Regſonable is an epithet which ſufficiently qualifies | 
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admitted, that he 
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1779. this, inthe caſe, of freebold property, but be aid, ther 
Ly were ſeveral with regard to copyholds that went much fa. 
Wiccrss- ther; and the cited Eftcount v. Weeks (i), where a cuſtom, 
"waxrTy that the executors and adminiſtrators of every cuſtomary 

againſt tenant for life, if he ſhould die between Chriſtmas and 

DalLison. Lody-day, ſhould bold over till the Michae/mas follow 
is ſtated on the pleadings 2]; and no objettion taken to i 
on the argument of the caſe, ©  _. 1 4 
For the deſendant were cited, Grantham v. Howly 
(EF) [3] = dite v. Sager (J, in which laſt caſe, a cuſtom 
for a lord of a manor to have common of. paſture in all 
« the lands of his tenants for life or years,” which hid 
been pleaded in juſtification of a treſpaſs in the land of z 
' tenant. for years, was held to be void and againſt law, fer 

that ſuch a privilege is contrary to the leaſe,” being part of 
the thing demiſed, and different from a preſcription to 
have a heriot from every leflee for life, becauſe that is only 
collateral (m)—A cafe relied on by Houghton, Juſtice, in 
White v. Sayer, in which he faid the court had decided 
that a cuſtom for leſſees for years to have half a year after 
the end of their term, to remove. their utenſils, was void, 
as being 8 75 law; Startup v. Dodderidge (u), where the 
court refuſed to grant a prohibition, on the ſuggeſtion of 2 
modus © to pay, upon requeſt, at the rate of two ſhillings 
« for every pound of the improved yearly rent or value of 
L 205 ] © the land” becauſe the yearly rent or value was variable 
and uncertain ;— Naylor, qui tam, v. Scott (o), where a cub 
tom having been found by a jury, “ that every houſe- 
« keeper in the pariſh of Wakefield having a child bora 
« there, ſhould, at the time when the mother was churched, 
« or at the uſual time after her delivery when ſhe ſhould be 
* churched, pay ten pence to the vicar,” the court on a motion 
in arreſt of judgment, determined that the cuſtom was void, 
being, 1. uncertain, becauſe the uſual time for women to 
be churched was not alleged LA], 2. unreaſonable, becauſe 
it obliged the huſband to pay if the woman was not 
churched at all, or if ſhe removed from the parith, or died 
before the time of churching ;— Carleton v. Brightwell (f), 
where the defendant, on à bill for tithes, ſet up a — 4 

: 60 


(i) T. 10 V. 3. 1 Lute. 799. 801. words, if che queſtion of law was is 
[2] It is found by the ſpecial ver- his favour, 1 
dict, the action being giedment. 0) B. R. M. 19 Fac. 1. Pala. 211. 
(#) T. 13 Jac. 1. Hob. 1 32, I)] Cite 21 H. 75.14 
[3] That caſe, if at all applicable, - (i) E 4 Ann. 2 Ld. Rays. 1158. 
ſeems to me to make for the plaintiff. 2 Salk. 657. 1 Mod. 60. 7 
It is curious in one reſpect, viz. that (o) E. 2 Geo. 2. 2 Ld. Raym. 1558. 
the queſtion was brought on in an ac- © [4] In that caſe the cuſtom, as fug- 
tian of debt on a common bond condi- geſted, did not refer to the uſage of 
_ 72 the payment of 20 , to the the pariſh. 1. abs 
Plaintiff if a certain crop of corn did (9) Cane, T. 1728. 2 P. V. 
EPT 
12 5 
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«/that the inhabitants of ſuch a tenement, with the lands 1779. 
« uſdally enjoyed therewith, ſhoald pay ſuch a fam#for wy 


0 « tithe corn,” and it was held by the Maſter of the Rolls, WieceGoLEts- 

J to be void for uncertginty'; Harrzſen v. Sharp (q), where wos vn | 
l z modur, „that, when any of the incloſed paſtures in a againſt 

, « certain vill were ploughed and ſown with corn or grain DaLLSox. 

it « of any kind, or laid for meadow and mown and made 

| into hay, tithes in kind were paid to the rector, but 

5 « when eaten and depaſtured, then the occupier paid to 

a « the vicar one ſhilling in the pound of the yearly rent or 

l « value thereof, and no more, upon ſome day after Hi. 

4 « chaelmas, yeaty, was held void, on the authority of 

a Startup v. Dodderidge ;— Wilkes v. Broadbent (r), where the 

or court of Common Pleas, and afterwards, on error brought, 

of the court of King's Bench, held a cuſtom found by verdict, 

to « for the lord of -a manor, or the tenants of his collieries 

ly « who had ſunk pits, to throw the earth and coals on the 

in land near ſuch pits, ſuch land being cuſtomary tenement +. e 
ed « and part of the manor, there to continue, and to 

ter « and. continue wood there for the neceſſary uſe of the 

id, « pits, and to take coals ſo laid, away in carts, and to 

the burn and make into einders coals laid there, at their * 
fa « pleaſure,” to be void; becauſe, (among other reaſons,) "a 
ngs the word near was too vague and uncertain Oland v. * 
» of Burdwick (s), where a feme, copyholder durante viduitate, 

able having ſowed the land, and then married, it was determined 

cul⸗ that the lord ſhould have the corn, upon the principle, 

uſe· that, when the intereſt in land is determined by the act of 

orn the party, he ſhall not have the crop An anonymous caſe L 206 } 

hed, in More (t), where it was held, that a cuſtom, that lef- 

d be « ſee for years ſhould hold for half year over his term,” 

tion was bad ;— Roe Leſſee of Bree, v. Lees (u), where, in an 

70id, cje&tment to recover a farm of about fixty acres, of which 

n to fifty-· one were incloſed, and nine lay in certain open fields, 

auſe a ſpecial caſe was reſerved, which ſtated a cuſtom, ** that, 

not « when a tenant took a farm in which there was any open 

died « field, more or leſs, for an uncertain term, it was conſi- 

12 « dered as a holding from three years to three years,” and 

edu, | though the court decided againſt the cuſtom on other 


that grounds, yet, by their reaſoning, it clearly appeared that 
they thought it void for uncertainty, becauſe the quantity 
of open ground was not aſcertained, and one rood might 
determine the tenure of 100 acres of land incloſed, Be- 
bdes the above authorities (5), the caſe before YaTEs, Fuſ- , 


(y) 7.1724. Bunk. 1% 0) C.B.M. 18 Ga: 3, Since re- 
2 * R. E. 18 Gs 2 Sir. ported, 2 Blackf. N 
th | 


| | | [5] 4 Co. 51.8; 1 Roll. Ar. 564. 
LIES 37 El. Cro. Eliz. 460. pl. 5 Co, Littl. 55. were alſo — 
116. * : 


0 H. 3 Ed. 6. Moore 8. fl. 27. cuſtoms and emblemegts. 
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„ tice, was much relied on. It wag admitted, that, in cala 

; 1779 where the uſual crop of the country is ſuch, that it cannot 

 Wioorzs- come to maturity in one year, a right to hold over after the $ 

worn end of the term, in à pargl mga may be raiſed by in. 
againſt plication ; as where ſaffron is vated, (in Camiri 

Darrison. foire,) liquorice (near Pontefref, ) or tobacco, (uhich for. * 

N 7 merly uſed to be planted in Lincalnfbire)} ; but it was cus 

b | tended, that, in ſuch caſe, a leaſe by would preclude 

ſuch. implication, as the parties muſt be ſuppoſed to hae an 

deſcribed all the circumſtances relative to the intended te- 

nure, in the written inſtrument, Such à cuſtom as tht 

ſet up, in the preſent caſe, could not, it was ſaid, be of 

ſufficient antiquity: with reſpect to leaſes by deed, as in the 

time of Richard the Firſt, and, long afterwards, tenans 

had no permanent intereſt in their lands; or, if there could 

be fuctr a cuſtom, the plaintiff's leaſe could not be within 

it, becauſe the cuſtom myſt have applied to the firſt of 

r . May old ſtile, and this leaſe was made and commenced 

after the alteration was introduced by 24 G. 2. c. 33. [6]; 

The eourt took time to conſider ; and this day, Lad As 

MansrF3ELD delivered their opinion, as follows: mu 

C 207 ] Lord Mansrixf p. — We have thought of this caſt, and Dec 

-we. are all of opinion, that the cuſtom is good., It is jul, | 

for he who ſows, ought to reap, and it is for the benefit itt 

and encouragement of agriculture. It is, indeed, ag! ſtru 

the general rule of law concerning emblements, which mor 

are not allowed to tenants who know when their term i 

to ceaſe, becauſe it is held to be their fault or folly to bare mur 

ſown, when they knew their intereſt would expire before re 

they could reap. But the cuſtom of a particular place prior 

may rectify what otherwiſe would be imprudepce or toll, 


The leaſe being by deed does not vary the caſe, The gu 
tom does not alter or contradict the agreement in the leale; all tl 
it only ſuperadds a right which is conſequential 10 the ul · 
ing, as © heriot may be due by cuſtom, although not mes 
tioned in the grant or leaſe [7] KW the! 
| DE} The rule diſcharged [8]. Rich 


6! Thenew ſtyle commenced the iſt the cuſtom of moſt countries would ev: Jorer 
of January 1753. But, if this argu- title the leſſee to enter upon the | 
ment were admitted in its full extent, at Candlemas (zd Feb.] to prepare fo 
no cuſtom could exiſt where a certain the Lan corn, without any ſpeci 
day of the month made part of it, as for that purpoſes i. e. in a wntten age 
from the errors in the former method ment for ſeven years; for the cm 
of computation, the nominal day waz were ſpeaking of ſuch an agreement. 
continually deviating, by degrees, from Is] Judgment was accordingly # 
the natural day. _ tered for the-plaintiff, upon which 1 
{7] Vid Dae v. Snowden, C. J. MH. vrit of error was brought in coder 

19 Geo, 3. 2 Bach. 1225. where it is chequer chamber, und the defendent 
faid by Go court, that if there is a tak - ſigned for errors, © That the os 
ing from old Lady-day, (Stb Ap * contained and fet e 
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« euſtom void in law, and is contrary! | Loughhuraigh daltvrered g. 
« yo, 2nd incoanſiſtent wich, the ſat the unanimous Da —— N 
« iadenture of eaſe in the faid repli - of the court of Ba — 
© cativs mentioned. caſe. was chamber, that the cul- Wan 
argued at Serjeantss [am before the tom was good; and the again 
Judges 0b C B. and che Barons of the judgment. was affirmed, Das. 
Exchequer, by Balguy for the plaintiff C Vide Lawes. v Har- | 
is errar, and Chambre. for the defend - ris, Herefard: ſummer fz. 18 Ges. 4. 
am The objection to the reaſonable- or Shyazer,, Chief Baron, H. Black. 7. 
neſs of the cuſtom was abandoned. In n (a). Bevan. v. Ddahay, C. B. E, 
7. 21 C. 3: (27th June 1781, Lord 28 Gee. 3. Did. 5. 


4 


The Kio gent Jony Box rnwren and zzg., 
| ſixteen Others. n 


F LF ir 


t of * 3 

\ced THIS. cafe came on upon a ſpecial verdict, found at the Onan indict- 

[6]: laſt Lent Aﬀfizes, for the county of Sufz/t, r 

ad A*HHURST, Juſtice, on the trial of ah indiftment for find a ſpeclal 
murder. The indictment ſet forth, That, on the 7th. of verdig, ir is 

and 


December, 19 Gen. 3. the priſoners N c. upon ode, gg 


murder by the ſaid. Borthwick committed, felonioully, Gr. . e, 
re preſent, aiding, abetting He. the ſaid Borthwick the them at the 
pony and murder aforeſaid, in manner and form afore- very time, 
lad, to commit, „ and ſa the Jurors aforeſaid, c. fay . — 
that the ſaid Jahn Borthwick, Edward Barry, Cc. ( naming that they were 
all the others,) him the ſaid T homas Nichols, in caanner-ant} preſent, or, 3. 
farm aforeſaid, feloniouſly, e, did kill and murder.” fe f ware 
One of the perſons indicted died before the trial. The party, on the- 
eher pleaded not guilty. The verdict ſtated, That ame purſuit. 
Richard Hatton, one of the priſoners, was a midſhipman, 4 
ad a on- commiſſioned officer belonging to a tender in the ments and ex- 
rernment ſervice called the Charktte, lying off Harwich, Pectation of 
1 employed in the faid ſervice for impreſſing men for the 21972! defence 
of manning his Majeſty's ſhips of war. That the with the per. 
ters were part of the crew of the ſame tender, of which {on who 
leutenant William Palmer was then commander, who had 
previouſly received, and then had in his cuſtod x & war L 208 ] 
ja is writing under the hands of the commiſſioners for 
*uting the office of Lord High Admiral of Great Bri- 
Ge and under the ſeal of the office of Admiralty, 


at the warrant was in the following words, viz. 


juſt one Thomas Nichols made an aſſault; That orthwick [8] principals in 
ak ith a large ſtick, which he then held in both * his hands, the ſeeoud dr. 
int t the deceaſed feveral times, giving bien thereby 3 Sate, fate, 
hich mortal bruiſe on. the head, of which he died the next day :. they were ac- 
1 it and that the other priſoners, at the time of the felony and tually preſent, 
have 

efore 


| By 5 
0 Leerer arefndigted, 4. ar giv- ef che athers gave the blow, sed bm 
d he mortal blow, and the others as A. was only preſent, Ee. will maintain - 

| udiog, Oe. evidence that one the indidtment, 1 Hale 437, 438. 


oy 


_ 
The Kino © all his Majeſty's Plantations, &. In purſuance of his 


againſt 
BorTH- 
WICK. 


[ 209 ] 


{9] It is obſervable, that this war- pute the execution of it to a commilbot 
rant differs, in ſome reſpects, from officer, by an indorſement on the 
that printed by Mr. Juſtice Fofter, par- Ff. Cr. Law. 156, 
ticularly in omitting the power to de- 


4 impreſſed, one ſhilling for preſt money, and in the exe. 


„ demand or receive any money, gratuity, reward, 


the like account, as you will anfwer it at your perl, 


bc due execution thereof, all mayors, ſheriffs, juſtices of 


4 3 Cives, e. dr 

- That Palmer, being then the only commiſſioned officer 

on board the Charlotte, and having received en 

certain ſea-faring men being at Jp/wich, in purſuance of 
- Mok e 


ton, and the other priſoners, to proceed thither, and to 
take ſuch perſons as they ſhould there find liable to be in. 
preſſed, That it is the conſtant uſage and invariable cul- 
their cuſtody ſuch preſs-warrants, to give verbal arders 1 


ſuch 1 whom they may think fit to employ 90 
ſuch ſervi 


than ſuch verbal order. That the preſs- warrant was bot 


ing information, that there were certain ſea-faring men u 


* 


cASES IN TRINITY TERM; 1 


e By the Commiſſioners for executing the office of Lord 
% High Admiral of Great Britain and Ireland, Er. and of 


« Majeſty's order in council, dated, Sc. we do hereby 
ec empower and direct you to impreſs or cauſe to be in 
« preſſed, ſo many ſeamen and ſea- faring men, and per 
tc fons whoſe occupations and callings are to work in vel. 
« ſels and boats upon rivers, as you ſhall be able, in order 
c to man his Majeſty's ſhips, giving unto each man, ſo 


« cution thereof, you are to take care that you do not 


* other conſideration whatſoever, for the ſparing any per- 
« ſon or perſons fit for his Majeſty's ſervice, or exchaig, 
« ing or diſcharging any perſon or perſons who may he 
« imprefled, and alſo that every perſon acting under you does 
t not demand or receive any conſideration whatſoever ypon 


« This warrant tq continue in force till, c. and, in the 


« the peace, bailifts, conſtables, headboroughs, and al 
other his Majeſty's officers, and ſubjects, whom it may 
« concern, are hereby required to be aiding and affifting 
tt unto you and thoſe employed by you, as they tender bis 
«© Majeſty's ſervice, and will anſwer the contrary at thei 


the ſaid preſs-warrant, gave verbal orders to 


tom of the navy, for all commiſſioned officers, haying in 


ces of imprefling men for his majeſty's fernct 
the warrant remaining in their wn cuſtody; and that 
ſuch petty-officers uſually act without any other authority 


backed or ſigned by any magiſtrate, That, in conſequent 
of, and conformity to, the verbal orders given by Palm, 
Hantom and the other priſoners went to Jþ/wich, and hat 


2 publick-houſe in wich kept by one Miles, went all ts 
gether in company to that houſe, between ten and ge” 
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jeht. That the gate leading from the ſtreet into the yard 
of the houſe was opened by the maid ſervant of Milet, to the 


That certain ſea-faring men, vis. Sharpe, Bennet, and Of- 
hone; were then fitting drinking in an inner room in the 
houſe, together with Miles and one Grimwood. That the 
priſoners entered that inner room with large ſticks in their 
hands, ſuch as are uſually carried by preſs-gangs, and 
were there informed that Bennet and Morne belonged to 
the Brilliant ſtoreſhip in the ſervice of government. That 
the crews of ſuch ſtoreſhip are paid by the contractors, and 
not by government. That no protection was produced, or 
offered to be produced, by Bennet and O/borne, or either of 
them, or demanded by the priſoners, or any of them. 
That the priſoners, upon entering the inner room, in- 
formed Sharpe, Bennet, Ofborne, Wiles, and Grimwood, 
that they were come for the purpoſe of impreſſing men, and 
that Sharpe then drew a knife out of his pocket, and bran- 
diſhing it, ſaid, “ the firſt man that hinders me from going 
« home to my wife and family, I' flick him,” and, in that 
manner paſſed through the gang, and quitted the room. 
That Wiles, Oſborne, and Grimwwood had no weapons in 
their hands, but that Bennet drew a poker out of the fire 
for his defence, and ſaid « He would not be taken alive 
and, upon this declaration of Bennet, ſome of the priſoners 
attempted to wreſt the poker out of his hands; upon 
which attempt an affray immediately enſued, and the poker 
was, ſoon ach taken out of the hands of Bennet, but 
the affray continued, during which Vils threw down a 


F238 * 3. 6 & EE on an nh ts. Bir 39-0 20- 


r 


E 2. 


Fra TTA 


Q- 


candle, which was then burning, and ſeveral blows were 
given, That, during the affray, the deceaſed came to the 
door of the room, and ſtood in the door-way, leaning on 
a valking-ſtick, which he then had in his hand, and faid 
to Bennet and Ofborne, My lads, do as. you have done before,” 
(meaning thereby that Bennet and Oſborne ſhould reſcue 
themſelves by force z) and that the deceaſed then ſaid, to 
one of the priſoners, *© Are mt you aſhamed to beat a man 
* who is down ?” (meaning Wiles). That during the af- 
ray, the deceaſed received a blow on the head from one 
of the priſoners, with a large wooden ftick (4 but from 
* which of them the jurors are ignorant“) and that the 

was the cauſe of bis death That, according as the 
court ſhould think the killing, &c. felony and murder, or 
and manſlaughter, or neither felony and murder nor 
loony and manſlaughter, the jurors found the priſoners 
pity of felony and murder, or of felony and man- 


kter, or not guilty, 1 


wn 


8 8 


2 
I 


priſoners. That the door being open, they entered the houſe. * 


[ 5 1 


table then in the room, and extinguiſhed the light of the 


12111 


the general queſtion of the; legality ef prefling ; bot te 


* 


CASES IN TRINTTY! PERM: | 


| The caſe; was argued, an W/adngiWay the gptb-of Fung h 
Jones, for che proſecution, and Crabam, for the priſonen 
Lord MawarlEIꝙ abſent. | | | 


be counſel for the proſecution came prepared 40 drgne 


w__ 


gourt intimated an opinien, that it was unnecoſtary to ag 
tate that point in this caſe, as the warrant fiated could ng 
authorize a ,parol delegation of the power: veſted in the 
lieutenant, and, indeed, it was admitted by ithe Sohn 
for rhe priſoners, that they were treſpaſſers. But, as mont 
of them could be conſidered as move than principals in dt 
ſecond degree, the jury not having found who it wes tha 
gave the blow, it was inſiſtedd, for the ꝓr iſoners, that the 
vendict was defective, in mot Rating them to have been 
preſent, . aiding wnd-abetting. To prove that this was efſet-. 
tial, 4 Hole 438. was cited Rex v. Jdgenger:(v), and Ra 
v. Rchce (). 8 
In iantwer to this, it was, obſerved, "that the tachnial 
wards © prefent aiding and abetting” dre not neceſſery ini 
ſpecial verdict, as tbey are in an indiflwent, and -thit 
enough was found, for the court to imply, eicher an alm 
or a con/iruFive preſence. To ſhew that the latter ws 
ſufficient, a caſe in g Ad. 3. Coren. 350. and Lord Darts 
Caſe, cited in 1 Kale, 429. were relied on. 1 
Tbe court took time to conſider ; and WMIES, Julia, 
now delivered their apinion · to the following effet. 
WII Es, Jyſice, In this: caſe, the counſel for the pro- 
ſecutor offered to argue the general queſtion, whether tie 
warrant ſtated in the ſpecial verdict was legal or not. But, 
unleſs the priſoners had a power to execute it, and con- 
ducted themſelves legally in the execution, there is no oc 
ſion for the court to conſider that queſtion,” It was 40. 
mitted by the counſel for the priſoners, that they were not 
firitly juſtifiable in the execuion of the warrant, an 
theretore were treſpaſſers. The court were all of thatops 
nion, on reading the verdi&t ,; for the authority given d 
the warrant could not be delegated by pam to other per- 
ſons. On this ground the court ſtopped the counſel in ie 
argument of the general queſtion, and it is become unte. 
ceſſary to conſider the degree of guilt which might bew 
been imputed to the priſoners, for we are all of opinion 
that the verdict is ſubſtantially defective. It is not es- 
preſsly found that they all were preſent aiding and Affi 
when the blow was given, or even When the affray begm 
That either an dα or a conſructive preſenee was nett. 
ſary, to involve the priſoners in the homieide, was right 
admitted. But it was contended, 1. That enough 3 
ſt. ed to warrant us implying that all the priſoners wer 
actually pre ſent the whole time; 2. That an afual ca 
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(v) Kel. 10. (a) E. 5 Geo. 3. 4 Burr. 2013 


— 
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not neceſſary, and that, as the priſoners all went together 
** common illegal deſign, that conſtituted a : 
ce, and would, in law, involve all of mee the 
e e of. guilt. 1. As to the firſt point, in ſo penal 
2 — the preſence is of the eſſence of the 
crime, the court will not preſume it. It is undoubtedly 
true that no technical words are neceſſary in a ſpecial ver- 
li. It is not neceſſary to fay, in words, that the pri- 
ſoners were all preſent. If it were ſtated that they did 
ſome act at the time, thut would be ſufficient, the 
court muſt. then unavoidably ſee that they were preſem. 
In Me s Gofe, reported in  Kelynge, the judges ſay, 
« where ſeveral acts of force are found to have been actually 
committed in purſuance of the deſign, there is no need to 
find the priſonefs to have been aiding and afſifling, for that 
is only neceſſary to be found where the jury find a perſon 
was there amongſt them, and find no particular act of 
force done by him, but only his preſence,” | There it is 
neceſſary to find he was preſent. . aiding and aſſiſting (x). 
Francis's Caſe (y) was much ſtronger than the preſent. 
That «ras an indictment for a highway robbery. All the 
priſoners were found to be in company together. Francis 
ſtruck the money out of C:x's hand, and, upon his offer- 
ing to take it up from the ground, they threatened to 


further found that the priſoners then and there immediately 
diately purfued. To conſtitute a highway robbery, a tak- 


rr ier Frararn pen WE HS 


the judges held that, on that finding, they could not imply 
that the money was taken up in Cox's preſence, and that a 
ſhecial verdict cannot be made good by intendment or con- 
ſtruction. In the preſent caſe, it is not found that the pri- 
ſoders did any act, during the affray, or that they were 
preſent aiding and afſiting ; and the court cannot intend that 
they were. 2. As to the ſecond point, and the authorities 
relied. on; in 3 Ed. 3. Coren. 350. all the priſoners were 
adunliyj preſent, In Lord Dacre's Caſe, all went with a 
delign to reſi ſt every oppoſition. In Mare (a) it is ſtated, 
that they went under an agreement to kill all who ſbauid 786%. 


by what is ſaid in Fuſſer (a), that they were all acting in 
tie fare purſult at ibe dime when the murder was com- 
mitted. Fofter fays, it was fufficient that, ut the infant 


and upon the ſame purſuit, and under the ſame engage- 
ment and expectation of mutual defence and ſupport with 
thoſe that did the fact.“ In the preſent caſe, as it is not 

| found 
(s) Kel. 58. (2) 86. 


9) E. u Geo. 2, Str. 1015, Com. (a) 354. 
7. 5 a 


knock out his brains, whereupon he deſiſted ; and the jury 
took up the money, and rode off with it, and Cox imme- 


ing in the preſence ' of the perfon robbed is neceſſary; and all 


C 21g ] 


them, and pes þ Uh by that report of the caſe, as well as 


the fat was committed, they were all of the ſame party, 


* 
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* found that all the priſoners were of the ſame party, and cn 
4 the ſame purſuit, c. when the fact was committed, as it i 
| The King not found who gave the blow, or who was preſent, we ar 


againſt All of opinion that the priſoners muſt be diſcharged. 
BoxTH= | | The priſoners diſcharged. - . 
Wick. 55 eee — 
— Prxxv againſt Jos. 5 
pe aj] Heer moved for a rule to ſhew cauſe, why an . 
— r | neretur ſhould not be entered on the bail- piece, upon 
0 


an affidavit, that the defendant had been arreſted on 3 
Anatitat, in Brectbnoctſbire in Wales, that the cauſe of action 
was a judgment in the great ſeſſions, and that both the 
parties lived within that juriſdiction, e motion ws 
made on the authority of the caſes of Lampley v. Thomas, 
and Jones v. Jones, reported by Wilſon (b), where the dec 
fion is ſtated to have been, that a writ of /atitat does not 
run into Wales; but BuLLEr, Juſtice, mentioned, that 
the contrary had been held, fince that caſe, in ſeveral in- 
ſtances, and particularly in a caſe where Y aTEs, Jufice, 
had conſidered the queſtion: very fully, and delivered a ſo- 
lemn argument upon it (10). The court refuſed to grant 
the rule, and ſaid, that if the court had not juriſdiction, 


the proper way for the defendant to take advantage of it 
would be by a plea in abatement. | 


(5) B. R. H. 21 Geo. 2. 1 Wilſ. 193. 
206. 

[10] That was the caſe of Lloyd v. 
Tones, T. 9 Geo. 3. The plaintiff de- 
clared againſt the defendant in cuſlodia 
Mareſcalli. The defendant pleaded, 
that he was reſident in Montgomery/bire 
in Wales, and denied the juriſdiction of 
the court, To this plea the plaintiff 
demurred. After the demurrer had 
deen once argued, (when the caſes in 
Wilſon were inſiſted upon by the defend- 
ant's counſel.) Yates, Tuftice, went at 
large into the queſtion, and examined 
the different ſtatutes and authorities, 
intimating a very clear opinion in fa- 
your of the juriſdiction of the court. 
The cauſe however ſtood over to be ar- 


was given for the plaintiff, M. 10 


gued again, but the defendant having 
declined further argument, judgment 


Geo. 3.—The late We/ba&t (150. 
c. 51.) ſeems very clearly to recognize 
the juriſdiction of other courts, befdes 
the Exchequer, (whoſe juriſdiction has 
never been denied, though founded on 
a legal fiction as much 'as chat of the 
King's Bench,) to hold plea, and iſſue 
meſne proceſs, againſt parties rehdent 
in Wales. The words are, © In il 
tranſitory actions which ſhall be brought 


in any of his 2 's courts of record 
out of Wales, &fc. if it ſnall a that 
the defendant was reſident in Waks u 
the time of the ſervice of any u # 


other meſne proceſs ſerved on bin, cc. 
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Jox xs againſt WilLIams and Another. 


a CTION on a bond.—The defendant Villiamt craved 
A ger of the condition, which was, that one Carruthers, 
who had entered into the ſervice of the plaiptifF as his clerk 
in the diſtillery buſineſs, ſhould during his continuance in 
that ſervice, faithfully and diligently ferve him, and in caſe 
he ſhould at any time loſe, embezzle, deſtroy, purloin, 
confume, miſpend, or unlawfully make away with, any 
money, notes, bills, drafts, &c. that ſhould he entryſted 
to him, or in any way come to his hands, cuſtody, or paſ- 


plaintiff, or any of his cuſtomers or 'employers, that the 


and miſpent ; whereof the plaintiff afterwards gave notice 
to the defendant, Lo this replication the defendant de- 
aurred, and ſhewed far cauſe, - 4+ That it did not appear 
« whether Carruthers had received the money for the 
* plaintiff in his buſineſs of a diſtiller, or in what capacity 
« he had received it: and that it was not ſhewyn fram 
© whom he had received it | 
Baldwin argued in ſupport of the demurrer. 1. To 


bezzled was received in the courſe of the buſineſs in whieh 
Carruthers was employed, he cited Wright v. Rufſel (c), 
Lord Arlington v. Merricke (d), Houghton v. Day (e,, Stibbs 


that the plaintiff ſhauld have ſpecified more particularly 
what the money was which had been emhezzled, and from 
vhom it was received ; for that, if iſſue had been taken on 
the replication, the defendant would not have had ſufficient 
notice what the plaintiff. went for, to prepare for his de- 
lence : That this objection was more particularly applicable 
2 caſe of a ſurety. s | 

per, for the plaintiff, (being told by Lord MansrrELD 
do confing — the laſt point, 4 . the caſe cited 


Vol. I, ; P 


v. Clough (f ), and Mills v. Aftell (g). 2. He contended, | 
a 


Tueiday, 

15th June. 

IF the condi - 
tion of a bond 
is, that 7. 
ſhall not em- 
bezzle any 
money that 
ſhall com 

to his hands 
on account of 
his maſter, it 
is neceſfary, 

in an action 


ſeſſion, by, from, on account of, or belonging to the 82inſt the 


igor, to 
ſtate, in the 


defendants, or either of them, ſhould, on notice thereof breach, what 
| particular 
ſum of money 


was embez- 


whom. jt way 


ſhew that it onght to have been ſtated, that the money em- 


{as} 


| ” on 
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985 2. 2 451 (8) 16 Jar. 1. Cro. Tos, 1. BY” 
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1779. on the other did not apply, and that there was nothing i 
te objection, ) infiſted, that the replication was a full a. 
Joxxs ſwer to the plea. That, in ſuch a retail buſineſs as that of 

againſt a diſtiller, the money was received in very ſmall ſuns x 

W1LL1ans. different times, and it could not be neceſſary, if the 130 

YE | had been received at thirty different times, that each fr. 

tion ſhould be aſſigned as a different breach, and iſſues 
taken on each. That perhaps the money embezzled had 
been taken out of the till, and it could not be known of 
whom in particular it was received; or, on an account he. 
tween the plaintiff and Carruthers, the latter might have 
admitted the embezzlement, _ b 
Lord MANSFIELD, — The breach muſt be particularl il. 
ſigned. If the money was taken out of the till, tha 
ſhould have been alleged. 95 N . 
Couper moved, and had leave to amend, on payment af 
. | | 


—_— 


rad,, FISHER againſf BxisTow and Others, 
x15th June. ; 7 0 | 


An action ſor | ACT ION. for a malicious preſentment, (for inceſt,) in 


nn" cos va ; the ecclefiaſtical court of the archdeaconry of Hun- 


cannot be ingdon. Demurrer to the declaration, and cauſe affigned, 
0 eee that it was not ſtated, how the proſecution was diſpoſed 
ſecutionf i. of, or that it was not ſtill depending. The court ver 


terminated, clearly of opinion, that the objection was fatal, and ſaid i 


which muſt was fettled, that the plaintiff in ſuch an action, muſt ſhey 
2 the original ſuit, wherever inſtituted, to be at an end; 


tion, otherwiſe he might recover in the action, and yet be aft. 
' wards convicted on the original proſecution, 

| judgment for the defendants [xy] 

c] YideMorganv. Hugher, B. E. l. Peace on malicious accaſations, 0 # 


28 Geo. 3. 2 Term Rep. 225. S. P. in malicious holding to bail. 
the caſes of commitments by Juſtices of PC 


L216 1 | „ HY NET 43" 240 f 
3 AB BOT and Another, Aſſignees of Fakt, 
PI Bankrupt, againſt PLUMBE. 


In an atiiv  FF*HIS was an action of trover, by the afſignees of 1 
— NOR 1 bankrupt, tried before Lord MANSFIELD, at K 
petitioning fer. At the trial, to prove the petitioning creditor deb 
2323 , a witneſs was called, who ſwore, that the bankrupt Þ 
ariſes by b 4, acknowledged to him, that he owed the debt upon - 
proof of ile the commiſſion had been ſued out. On being aſked bo, 
ucknowledq. the debt aroſe, the witneſs ſaid, by bond; and the“ 


nut lend the neceſſity of calling the ſubſcribing witneſs. 
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was then produced. The ſubſcribing witneſs was an attor- 1779. 
ney, who lived in Somer/er/bire. He was not called, nor . 
was there any proof that he had been required to attend, AIO 
or that he could not have been procured. A verdict was agaiaſt 
found for the plaintiffs ; but Lord MansFIELD ſaved the Prousx. 
queſtion on the ſufficiency of the evidence; and Beareret , 
on Tweſday the 8th of June, obtained a rule to ſhew cauſe, | 
why a nonſuit ſhould not be entered. 
Picking, and Davenport, now ſhewed cauſe.—They 
contended, that, even if this had been an action on the 
bond, the admiſſion of the defendant would have beenthe 
beſt evidence, and would have ſuperſeded the neceſſity of 
calling the ſubſcribing witneſs. 4 
Lord MaxspizLD, To be ſure this is a captious objec- 
tion; but it is a technical rule, that the ſubſcribing witneſs 
muſt be produced, and it cannot be diſpenſed with, unleſs 
it appear that his attendance could not be procured. It 
was doubted, formerly, whether if the ſubſcribing witneſs 
denies the deed, you can call other witneſſes to prove it; 
but it was determined by Sir Jeep Jelyl, in a cauſe which 
came before him at Chefter, that, in ſuch caſe, other wit- 
neſſes may be examined; and it has often been done ſince, 
ASHHURST, Jes the evidence of the ſubſcribing 
witneſs were to be diſpenſed with by this confeſſion of the 
bankrupt, the defendant would be deprived of the benefit 
of croſs examining him, concerning the time of the exe- 
cution of the bond, which might be marerial. 
BoLLEr, Fuftice,—lt is an eſtabliſhed rule that aſſignees 
muſt prove the petitioning creditor's debt by the ſame evi- | 
dence which muſt have been produced in an action againſt [ 217 ] 
the bankrupt; and it is neceſſary, to recover on a bond, to 
call the ſubſcribing witneſs, unleſs ſome reaſon can be 
lhewn for his abſence. wht 


The rule made abſolute, | 


 MAcPHERSON againſt Rogigon: Wedneſday, 

| | 26th Jane. 

[COVER oppoſed the juſtification of bail for the de- A party in 
fendant, who was in cuſtody, on the ground, that he cauſe cannot 

had given eight notices to juſtify, and four of them in this change — 4 

term, by four different attornies, and without having ob- out 54 leave 

tained the leave of the court to change his atforney. 'The of the court. 

Maſter certified, that, by the eſtabliſhed prachce, a party rat, bl. 

cannot change his attorney without the leave of the court ; has been 

upon which the bail were not permitted to juſtify { 1]. by e new. at- 

Super alſo inſiſted, that the plaintiff ſhould be allowed my not als 

| N the A4 
ball will not be permitted to juſtify. 


1] in c. f. Kage i De Mating, . 20 Geo. 3, Al 133. 
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2 8. the coſts he had been put to, by inquiring after {9 | 
Macenzs- Was the rule in the court of Common Pleas to allow coſts ip 


Tuch caſes. 'This, however, was rejuled, as it did not . 


"againſt pear that this court had ever given colts. in ſuch a caſe, 
nene, 7 3x J 
„ it A 


r 


Thorſday Gr an Lockves .. 

The, SIX againſt Loc x v .. 
oy Qt avi orga 4 TAG En BL ons 125 

Two or mote MN a motion, by Suppen, for à rule to ſhew cave, why 

defendants 

in different 

actions can- for 


” 


the affidavit. When cauſe was ſhewn; on Tay/day the I gh 
of June, the Maſter certiſted, that it had been fettled, iim 
ſeveral defendaurs in different actions, cannot be put into 
the ſame affidavit; and 'ASHHURS'T, Juſlite, mentioned a 
caſe, where ſeveral 'perſons having been admitted ty the 
freedom of a; corporation upon one ſtamp, the adinifſion 
of the perſon Arf named was held to be good, and thatef 
all cke others void. Upon this the court made the rule 
abſolute ; but Dying having ſuggeſted, nent day, that 
the Maſter had miſtaken the practice, that, both in this 
L 218 ] court, and in the Common Plas, it was uſual to put more 
than one defendant into the ſame affidavit, and that, in a 
ceaſe Whieh-came: before this eourt, ' where wv leſs than eight 
had been inſerted in one affidavit, the court hut! held it to 
be good -aguinR: all, Lord Mans#184,D deſared the matter 
might fand over for further conſideration. e 
This day his Lord ſhip delivered the opinion ef the coun, 
as follows: 1 . „„ OT 
Lord Maxsm RU, — The Judges of the court of Commun 
Pleas, and the Barons of the Exchequer, have been con- 
ſulted, and they all agree, that they never knew of its 
being the practice in their courts, that -moxe-than one de- 
fendant ſhould be inſerted in the ſame affidavit. I, in fact, 
ſuch a practice has . prevailed, it has been without their 
ſanction or knowledge, They all diſapprove of it, and 
ceonſider it as contrary to the ing of the aQ of parla- 
ment (5% and a fraud upon the ſtamp- duties. Let the 
. judgment ſtand as at firſt pronqunced - . 
e | +. The rulemade abſolute [+ 640. 
Ab). 42 Geo. 1. c., 29; amended by in another" of Apt, wpon' ove uf. 
5 Gen. 2 c. 25. and alba — davit, — in kn abſence of 
by 21 Ges, 2. c. . I prd geld,) rget} him upon 
[+ 64] Tide Crooke v. Davis, B. R. M. common bail, in both a&tians. C K. T. 
1 be. 3. 5 Burr, 2690. where, the Southcote v. - Brathwaite, B. R. A. 
defendant having been held to bail in 26 Geo. 3. . 
an ion of debt upon a bond and alſo * 7 e 
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the proctedings in this -caſe+ ſhould not be fer aft, 
irregularity, it appeared, that the defendant und wy | 
not be held ether perſons had been held to ball, in feparatt 'adtivns,  - 
bob ande, Bpon one affidayit. The defendant was nained ö in 


s -y .=n..2.  — 1 . 8 
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a | 3 
cos at} wks LY 
Rs was an ion au the caſe.— Th e c 
ih ped Es * Laren firſt ſtazed, That t 18 q . a ; 


inhabitants 
Raped W wr es joe elled. of certain, water corn-mills, Within, of a manor 
Settle,. in Yark/bire ark/bire, and, by reaſon thereof, ſhall grind all 
Was 2 to the toll aud rs of all corn, rain, and —_ 
d at thoſe wills; That, during all the time of walt which by 
ethon [1 11. all. the tenants, inhabitants, and reſiants, them or any 
in the Wes % qught to have ground, + 496 ſtill 838 2 _ 
« ta grind, grind, all the Ir. earn, itt, and malt, *yhigh by the MN or ſpent ground 
1 any.of them had CE ar * Bowl be uf uſed or ſpent ground wiſh within the 
10 te manar, at the plaintiff's, mille, and not: tiſebere,, and craig urn, - 
« ta have paid and yielded, and to Pay and yield to the is good, —On 
« plaintiff far the grinding thereof certain. reaſonable fol. © —_— 
«. ang PET 12 185 5 not to bave uled, or. ſpent, nor true 


the party can- 
« to uſe | Tyrant in the manor A corn, grain, OF not it 
« malt grou had been or d be ground elſe- vantage © any 


« where than. at 9 5 plaintiff's mulls] ; 3 TRI the defendant EO 
vga tenant, inhabitant, and reſiant, within the * *[ 219 ] 
* and that Dae c. to 2 and prejudice the 
« plaptifl; ard. deprive by of the profits, and advantage of 
« his mills, and the. toll and LIARS which would have 
* axcrued ta him, C. did knowingly, toc, uſe. and Fend 
* ground within, the [aid manor, divers large: quantities of 
„ Corte grainy ang; malt, af the. W which had been, 
gravad dſeuubere than. at the plaintzt*s mills, and Which, 
1 «the defendant, zt the times of yling and ſpending theres, 
« of, koew. to have Ion round abe means 
" whereaf the plajnti ] qt grea . Wipe in the 
4 profit of his mills, 15 had wholly oft and, been, de- 
« prived of the tall 90 multure which. would have ariſen, 
aud become. payable to him for 2 95 of the ſaid 
« corn, grain, and malt, if the fine | ad been ground at. 
hi mills,”—The fifth count 1 the ſame with the firſt, 
except that the negative wards 6 prinied abave. in a paren- 
=_, were omitted. The d elendant leaded the general 
2 aud, the caufe coming on to, bs tried at the laſt 
2 Aſſizes pr N Fes the plaintiff, to prove the 
cuſtom, produce besides fey witneſſes, 1. The pro- 
ceedings in 3 (uit in the Exchequer, M. 5 Ges. 1 . wherein,” 


* 


earn 


4 en, ; and ome of 
; of F 
7 | Al It was detract; we bald „Ec. and in Coryton v. Litthebye, 


v. Flexman, hon thfra, 1 cited l a, p. 221.) that it is not 
18 that it is not negeſſary in the . ay the mills to be ancient 
becaration in this ation to *. — 
e, bad ede . 


. 
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again 
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; ec them had been or ſbould be uſed or ſperit ground within th 
i manor, at the ſaid corn mills, and not elſexwhere, and u 


verdict, | 
the words of the iſſue); 3. A decree of the court of Ex. 


L 201 


— 


not part of the iſſue in the cauſe in the Excheguer, nor eln 
., bliſbed by the decree, nor by the parol evidence. 3, Tit 


o 


e and every the tenants, inhabitants, and refrants, of and in 


. the inhabitants already ground, as flour, meal, c. it *. 
© fo unreaſonable a reſtraint on the liberty of the dure 5 


e 1 ec 1 | } +: | A* EIT 3% = * 
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the tenants and reſiants in the manor defendants, aud in 
which an iſſue was directed to try, 4 abhether by virtue of 
&« an ancient and immemorial tenure, cuſlom, or uſage, al 


« tho manor of Settle had been, and were tie and bon 
« and of right had uſed, and ought to grind all their and 
66 of their corn, grain, and malt, which by them, or any 


« pay to the owner or occupier of the ſaid mills for grinding 
« the ſaid corn, grain, and malt, ſuch toll and multay e u had 
« ' been 7 apr paid or yielded ;” 2. The record of the 

- 8. G. 1. (whereby the jury found the cuſtom in 


chequer, of 28th January 1722, eſtablithed and confirm. 
ing the cuſtom; 4. The proceedings in 1756, and 1757, 
on a ſeire facias to revive the decree againſt ſome of the 
then inhabitants. — To ſhew the breach, one Armitffead, 
the plaintiff's miller, proved an acknowledgment by the 
defendant, ff that he bad uſed American flour.” He alſo 
proved, that, though the defendant was in very ſubſtantial 
circumſtances, he had only ground one load of malt at the 
plaintiff's mills from October 1773, to July 1774, and only 
one load of Wheat during four years; and another witnels 
proved, that the defendant brewed about four or five 
times in the year, (but that he had ſeen the plaintiff's 
miller bring him malt, and no body elſe 3) that he had 
known the defendant haye fine flour in caſks, which be 
believed might be American ftour, as none had been brought 
from the neighboyrhood, Several of the  witnefles ſaid, 
on their croſs examination, that oat- meal was much -more 
uſed by the common people in the manor of "Settle, than 
flour, that about 40 years ago they uſed nothing elle but 
oat-meal, and that there is a weekly market where oat-meal, 
not ground at Seitie mills, is conſtantly brought, and fold 
to the inhabitants. „ | 
The defendant demurred to the evidence, and the caſc 
came on for argument, in Hilary 7. erm, 19 Ces. 3 (Tufe 
day the 2d of February 1779). 105 i 
cod, for the plaintiff, —Chambre, for the defendant. 
For the defendant, it was contended ; 1, That the 
tom was not proved; 2. That it was void; 3. That the 
breach by the defendant was not proved. 1, 155 ſaid, 
on the firſt head, that the negative part of the cuſtom vi 


if the cuſtom, as laid, extended to a prohibition from 
any corn, or malt, which had come into the poſſeſſion 


13 


— oo. 


- 
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could not be ſupported in law, for that it would prevent 1779. 
them from uſing flour, Oc. not made at the 'plaintiff*s yo. 
mills, even if they received it as a preſent, or in charity, Cour 
That formerly the method of trying queſtions of this fort, agaioft _ 
was by the writ de ſecta ad moleridinttn, in the place of BiAKZZex, 
which, actions on the caſe had been ſubſtituted in modern 
times ; but that, in all the precedents of either ſort, there . 
was no inſtance of ſuch a cuſtom, That, in Fitzherberts 
Natura Brevium (i) it is laid down, that the ſuit de ſea ad 
molendinum only lies, where the party withdraws his ſuit 
from the mill where he oughtto grind, and goes to ano- | 
ther; and, in all the declarations in actions on the cafe, it [ 2211 
is ated, that the defendant did not grind at the plaintiff's | 
mill; which implies that he had corn in a grindable ſtate. 

That all of them, except one in Brownlow (+), go on to 

ſtate, that he had actually ground at another mill; Harhyn 2 
v. Greene (I), Coryton v. Lythebye (m), Chapman v. Flexman Fe 
(n). That, in the caſe of Harbyn v. Greene, a cuſtom , for 

1 inhabitants to grind all their grain whatſoever by them ſpent * 
* or ſold,” dt the plaintiff's mills, was held to be void. | 

3- That, if the meaning of the cuſtom, as laid, was, that 

the corn which the inhabitants were poſſeſſed of in a grind- 
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a able ſtate, ſhould, if uſed ground, be ground at the plain > 
" tif's mills, then no breach was proved, the only evidence To 


being that the defendant had uſed American flour. That 
buying corn already reduced to flour might, under particu» 
lar circumſtances, amount to an evaſion of ſuch a cuſtom,, 
but that the declaration ſhould have been differently framed 
if the plaintiff had meant to go upon an evaſion, which 


bw was an injury of a different ſort from a direct breach. 

That the grievance ſtated by the plaintiff was the loſs of the 
7-50 toll for the corn uſed by the defendant ; but that he never 
A run would have been entitled to any toll for the flour proved to 


have been uſed. That it did not appear from the evidence, 
how the American flour had been uſed, That it might 
have been bought and reſold by the defendant, which 
would have been neither a breach nor evaſion of the cuſ- 
tom, That there was no evidence at all of the uſe of oat- 
meal, nor any even of malt, not ground at the plain- 
tif's mills, | * | 
Wed, for the plaintiff, inſiſted, that the cuſtom, ex- 
ally as laid in the fifth count, was proved by the verdict 
and decree in the court of Eychequer; for the negative 
were not in that count. That, however, the want 
of them in the evidence, made no ſubſtantial variance on 
the firf count, as they only contained matter of neceflary 
inſerence. That, as to the evidence of the breach, it 


G) P. 123. or in Ed. 1755. p. 28. 62 E. 22 Car. 2.3 Saun i. 112. Wet 
(t) Brownl. Ent. 63, 64. 7 PF, (a) Cam. Seucc. M. 1. W. i M. * 
(/) 7. 14 746. 1. Hob. 189. 4 2 Ventr, 288. 5 e 
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cuſtom which he now relied upon, — to the 
declaration, becauſe he admitted, that, in ſome of the 
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nat. neceflary. for the plaintiff. to ſhew it with: 
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: to 
every kind of grain. That in the caſe of Horbyy v. Gram 
the cuſtom was held to be ill on the ground of its extend. 
ing ta a prohibition of the uſe of corn not ground at all [12], 


He ſaid he reſted the caſe on the fieſt and fifth counts; 


and read a note of the caſe. of the Aunchyſter Alilli in the 
Duchy Court, 21 May 1757, before Lord Manat, 
and Clive, Juſtice, aſſiſting the Chancellor { 1 3],. as being 
exactly in point, 4 ra 
_ASHRURST, and BULLER, 7wuftices, having ſignified their 


opinion, that it was not competent te the defendant to 
Call in queſtion the validity of the cuſtom. on a de mutet 


to evidence, the Solicitor General, and Dienning, ſpoke to 
that point. The latter contended, that, in whatever part 
of a cauſe a party demurs, the proceedings are ſtopt, and 
the caſe brought before the court in ſuch à manner, u 
that they are to ſay, whether, upon the whole record, 
the plaintiff is entitled to recover. That the defendant 
could not have taken advantage of the illegality in the 


counts, a legal cuſtom was laid, anil'only ebntended, that 
in thole to which the evidence was pointed, the euſtom 
laid was illegal. That if he could not make the objechon 
now, he would be entirely precluded, in this court, if the 
evidence ſhould be thought ſufficient to maintain the ifſue, 
becauſe, in that cafe, judgment would be inflantly pro- 
nounced without leaving four days to move in arreſt of 
judgment, which the defendant would have had, if the 
queſtion bad gone to the jury. To this the Solicitor Ge 
neral anſwered 3 l. That they might- baye demurred to 
the bad counts ſeparately; 2, TT hat. the judgment pro- 
ed on this eccafion would be only. interlocutory, aſict 


which a writ of inquiry mult iflue, to ſettle the e 


[12] The ſame obje&ion was taken 


| by Twiſden, Juſtice, do the cuſtom in 


Coryton v, Lithebye. 
Wor 


That was an application to cer 
vide, by ſcire facias, a decree of 4 Fac, 
1. againſt the defendants. The deeree 


had eſtabliſned a cuſtom that all the in · 


habitants of Mancbafter ttould fend their 
corn which was to be ſpem in their 
houſes to be ground at the plaintiff's 


| pills, The defendants hed bought, 


bread made of flour, which the bakery 
had brought from ſome place in the 
neighbourhood, and which had not been 
and at the mance mill. Lord 


i» a folema arguazent which 


he delivered on the occaſion, laid it 
down ; 1. That the degree eſtabliſhing 


the cuſtom, and which had been con- 


firmed by others, both of a prior and 
ſubſequent date, ought not to be con- 
troverted, tor the exiſtence of the 
cuſtoms htigated” any further before : 
jury ; 2, That ſack a decree binds al 
perſons vnder the fame defcription with 


that ſuch a decree can be revived by 
ſeire facias, and, if it is evaded, tht 


method of proceeding is by a ſupple 


mental bill, 


a« a a as 
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e Aunvnasr, Julias, obſerved, that if the court were io Conn 

low the demurrer to the evidence upon objections to the ig 

dechration, it would ſeem to poſterity, by the record, Bansses. 

that the court had determined that there was no evidence L 223 } 

to be left to the jury. 0 

The court took time #6 conſider, and this day, Lord 

MarericiD delivered their opinion, as follows. 

Lord MansSFIELD,— This is an ation on the caſe, in ; 

which the plaintiff ſtates, preciſely, and ſpecially, his | 
nd of action, which is, (as ſtated in the firſt and fifth 5 

counts,) that he is poſſeſſed of certain mills at Settle, aud 

that no tenant, inhabitant, and reſiant within the manar, 

can ſpend or uſe corn ground, which bas not been ground 

at the plaiatif's-mills, [be breach aſſigned is, that the 

defendant uſed ground wichin the manar, ſeveral quantities 

of corn, e. which the defendant well knew to have 

been ground elſewhere that at the plaintiff's mills, To 

this the defendant has pleaded not guilty. The iſſue is 

on the cuſtom, —the defendant's being ſubject to it,—and 

the breach. The plaintiff muſt prove all the three points. 

The defendant does enough if he difprove any of therm. 

The parties go to trial by the authority of the caurt, to 

inquire into the truth of theſe facts. That is not like an 

cjectment, or an action for money had and received, 

where concluſions only are ſtated in the declaration, and 

the premiſes appear ig evidence. Everything to be proved 

i here ſet forth, and they have nothing to do at the trial 

with the queſtion, whether the facts, as alleged in the 

declaration, are or are not ſuſſicient to entitle the plaintiff 

to recover. If that had been intended to be diſputed, it 

night have been done in hmine, by a demurrer to the de- 

daration, As to the evidence, it feems to me, that the 

cuſtom eſtabliſhed by the decree in the court of Exchequer 

u the ſame, in ſubſtance, with that on which this action 

s brought, It is admitted on the record that the mills 
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iſhing xe the ſame, and that the defendant is reſiant in the 
nm manor,—(His Lordſhip then ſtated all the material part 
1 1 of the evidence). To this evidence the defendant has de- 
# the murred, and the only queſtion is, whether, if the jury 
= beleve the evidence, it is c tent to maintain the 
4s ol fue, As to that queſtion, there is no doubt but the pro- 
«with ccedings in the Exchaguer, are evidence to prove the 
"That fuſtom, and that the parol teſtimony of Armiftead is 
<q endence to ſhew that the defendant uſed flour not ground 
wy 22 at 
. the : ; - ; 3 
* [14] I the jury had aſſeſſed the da - luterlucutary and ſinal] 'oments would 


Mages canditi th trial, b bee daaunc Catu, 
be) might, — x has = in Sco- ter ; Fan 4 a —— 
, Ca, Ploryd, 410. O. if the them, | 


1779 
— — 


Corr 

againſt 
Bie cx, 
*[ 224] 


it came to their poſſeſſion. But that is not now before 


| ſequence will be the ſame as if a verdict had. been given 


writ of inquiry, After that, the defendant may take ad. 


General, Lee, and Mood, for the plaintiff, and Dunning, 
„For the defendant, the former objections to the validity 


corn which the inhabitants, c. ſhould buſe ground, an 


% Jently, & were not a ſufficient” allegation of an ers 


(e) Supra, 


* 


ration, or a motion in arreſt of judgment, on the objeftion 


131 to 134. "The argument and de- as in other inſtances, thrown together 
eibon on the demurrer in this caſe were the account of all the proceeding 
ior to thoſe in-Cockſedge v. Fanſhaw, court upon it, | 
the ultimate determination of the = | 
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at the plaintiff s mills, The demurrer ſeems to be foundel 
on a miſtake concerning the nature of this proceeding, 
It was argued as if it had been a demurrer to the * deck. 


Mind 


that the cuſtom could not be ſupported in law beyond the 
caſe of corn in a grindable ſtate, and could not extend i 
flour imported or given to inhabitants, and ground before 


the court ; nor was jt under the cognizance of the jury, 
Nothing can be ſtronger to ſhew this, than the judgment 
which we muſt give, viz. “ That the evidence 1was ſufficient 
* fo maintain the iſſue,” This will not be final. The con, 


for tbe plaintiff. But there is one defect which would 
not have been, if there had been a verdict, namely that no 
damages have been aſſeſſed, and therefore there mult bez 
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vantage of any objection to the declaration, by moving in 
arreſt of judgment, or bringing a writ of error, Wear 
all of opipion that the evidence was ſufficient, 

A writ of inquiry having afterwards been executed, and 
damages taken only of the fifth count, Chambre, in Eafr 
Term, 19 G. 3. (Saturday, the 24th- of April,] obtained 
a rule to ſhew cauſe, why the judgment ſhould not be 
arreſted, and that rule came on to be argued in this pre- 
ſent term, (Thurſday, the 10th of June, by the Salicitr 


' 


Davenport, and Chambre, for the defendant, 


of the cuſtom, in the extent contended for by the plain, 
tiff, were repeated; and it was alſo nrged, that the words 
in which the cuſtom was ſtated, meant only, that all the 


obich ſhould be ground within the manor, muſt be ground #t 
the plaintiff's mills. That they would fairly admit of that 
conſtruction; and, if that was their meaning, the de. 
fendant could not be charged with a dire breach ; and n0 
'fraudulent eaten was laid, for the formal words * fr 


ion, A great deal was alſo ſaid on the effect of the 
evidence, and on the conſequence. of a judgment over 
ruling a demurrer to evidence; but what was urged 
thoſe heads was contrary to the explanation ſolemn 
given by the court of the effect of ſych demurrer, in the « 1] 
caſe of Gclſedge v, Fanſhaw (0), ok 


E. 19 Ge, 37 p. 11g. preſent cafe was poſterjor 3 and U bn, 90 


eee W or ue n 125 
"The court took time to confider, and nom Lord 0. * 
Mixs FIELD delivered their opinion, ty” the buon Sin 
ett. rk. © 

; Lord Maniacs Wha we heard this argued, Aa — E 
doubt aroſe on the extent of the cuſtom,” whether it goes Badens 

only to corn growing in the manor, and ground chere, or 

to all ground corn wherever it may grow, which is con- 

ſumed within the manar. But it appears from the anſwers 

in the ſuit in the Frebegner, (Which. his Lordſhip read,) 

that the defendants then inſiſted on the reſtrained ſenſe, 

and that they were not bound to grind corn which grew _ 

out of the mauor at Sertle mills; and the decree eſtabliſhed _ 

the cuſtom to the extent 1221 infiſted upon, and Pan 8 
to be reaſonable- | 


yy 8 ö 3 * 
- 
5 - 1 


- 
C 5 


wenge Inhabitantsof bst. Joun's 6, 
| ORFAVAR Ko. . 


— 2 1. 
* 


Y an order of two Juſtices the pauper who was 6 the A perſon 
B widow of one Daniel 7 mer,) and pr ok children, has cual 
KLE removed from Mitcham to Si. John's, Southwark, and Pi, but 


on aq appeal, the order was confirmed by the: court of der. 1 


F ꝓꝓꝓꝓꝓ / 


in Quarter Seſſions, ſubject to the opinion of this court, on not 3 
in. the following facts. The name of the huſband; was 4 
105 * inſerted in the land- tax rate within the pariſty | of Mit. 

the * cham, in che en manner: r 

ond | | 

I at 

hat 

| la whoſe oc- 

de. what f 

| no en cupation. 

(ds | — — 

ves : Daniel © 

put .5.0 0| ouch. | Houſe 9 

ver · ory 


— 


be pauper's * occupied the houſe of which he 
* is deſcribed as occupier, and paid the rate for ſeveral 
* years. The rate throughout was in the ſame form, 
+ The land-tax, by agreement with the un was de- 
* dutted fro from the rener | 


* 


3.11 * 


* 
= 
4 F WB 
© 
: : 
: * 
4 * - 


, 
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+ The caſe came on to be argued this w 
court conſirmed the order of dag, Meg 


17 
"The Kd es v. Carſbalton (p). 


„ee, ; 24 
as | "fide 14.95) 


0) 4.45 c. ry Burr. Set, e. 


252. 


7 bees determinad- 


Mir chan, B. R. E. 23 Geb. 3. 
John Heard, his wife, and children, 


were removed by an order of two 
Juſtices, from Mittham to Moredon. 


On an 2 the order was quaſhed, 


and a ſpecial caſe made, which ſet 
forth, that Heard inhabited for ſeveral 
years, a houſe at Morrabn, which he 


I * 
. . ” 
- « . = 


Landlords names, 


in ſupport of the — on * _ 


| | bitan+ of Moredm,) at the year! 
"7+ 65] Dee rd aig 
and gceimpied” the fame 


The Kixd v. the Ivnanrtants of for the land- tax, the title of which wa 


ſeſſions, an the aythority & 


valid of # Me Cub tad ihe 
of 51 clear of alt taxes, parli 


and parochial. . That while del 


an aſſeſſnest 
was made on dhe pariſh of Moredes, 


as follows: * Sur nz; &c;\ an allel 
ment on the mhabitants of the pariſh 
of Moredon, for raiſing a ſum by a 
&« land- tax for the ſervice. of the 

4 177—.” That: the following wa 
the form of the aſſeſſment, as far as it 


U the rere 


| Tenants names. þ 


1 * 


Mr. Gaſſon. 


| 2 


That Heard paid the ſaid dr. 94d. 
to the collector, who demanded the 
ſame. 

Mingay, i in ſupport 
ſeſhons, contended, that the land-tax 


is a landiojd's-tax, The agreement, 


by which the tenant was to pay all 
taxes, makes no difference, for a pri- 


vate agreement canhot affect the pariſh. | 


The payment by the tenant is a pay- 
ment. by the landlord. The rate is 


made on inhabitants; The cafe ſtates, 


that the landlord was an inhabitant. 
His name could be inſerted for no other 
purpoſe bur to rate him. The reaſon 
for inſerting the tenant's name js to 

direct the collector, for, though the 


tax is impaſed on the landlord, it is to 


be collected from the tenant, He 
cited Rex v. Carſhalton. 


Palmer, on the other fide, inſiſted, 


that this caſe was very diftinguiſhable 


af nber -ef being formed into a ſentence, liguiked, 


Joh OY 


hon. "There, the 
rate was on inhabitants and tan. 
holders, and the titles of the columns, 


from Rex v. Car, 


that the landlord was rated for a tene · 
ment in the occupation of the tenant. 
The court decided agaiaſt the ſettle 
ment, in that caſe, with great regret, 
Here nobody is expreſsly rated. The 
title ſtates the aſſefſment' ta be on inks 
bitants. As to the inhabitancy of the 
landlord, that is merely 

and it cannot be heeded that all the 
landlords in the rate are inhabitants. 
It is not true, that the Jand-tax is pro- 
perly a rate on the landlord. Art i 
no more than a defignation of the fer. 
ſon, who is the obje& of the authorit] 
of the aſſeſſors, and is to be called vpo" 
for the payment. The intention i, 
not to rate the perſons who are events 
ally liable, but the viſible bolder « 
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de land. This is evident from the 
yards of the land- tax act, vi. Per- 
de baving or holding any ſuch 
nanors, Kc.“ (a). The grantee of 
1 reat-charge is liable to the tax, but 


* never nominally rated, nor called 


| There may be twenty people 
poſted in differcnt ways, io the 


fine lad. Every claife in the act 


ſrours the conſtruction, that the tenant 
;s the perſon meant to be rated. By 
| r5-the tenant is Kable to 

\ 221 ] be diſtrained apo and 10 
be committed for want of 

diſtreſs. By 9 16. a juriſdi cion ts 
given to the commiſhoners, 10 ſettle 
diſpates between landlords and tenants, 
the preceding clauſe having empowered 
the tenant to deduct out of the rent, /o 
much of the tax as the landlord ought 
to pay, Therefore, he does not, ne- 
all, pay all. How much he ought 


to pay depends on the private agree - 


nent between him and his tenant, 

which the commiſhoners have power 

u inquire into, though the aſſeſſors 

have not. In the preſent caſe, the 
ladlord was to bear no part of the tax. 

By { 62. which impoſed a double tax 

on Papiſts, the landlords only were 

made liable, and the tenants diſcharged 

by expreſs words. The principal rea- 

vn for inſerting the landlord's name in 
the rate, ſeems to be, to afford evidence 

of his right to vote for knights of the 

dun; and for that purpoſe only, not 
With any n col- 

letioy of the tax ; a form is eſtabliſhed 

by 20(Geo, 3. c. 17. for laad - ix aſſeſſ- 

ments, in which there is an expreſs 

column for landlords. 

| Lord Mausrizrp,— The queſtion 

u, whether the landlord, or the tenant, 


1 the perſon charged, The aſſeſſment 
tas yo wotds to thew which of them 


charged. We muſt gather it, there- 
fore, from other circaryftances. In the 
firſt place, who: ought to be charged? 
Cenaioly the occupier. The landlord 
dot known, - The land: ieſelf, in the 
Lands of the occupier, is the debtor to 


1 


the public. What does 17970. 
the aſſeſſment profeſs 10 - . 
Jo? To cate the inbabil- Tg Ks 


ante; that is the occu- againſt 
the collector demand LY 
the 1555 and who pays | 
it? The occupier. The circumſtances 
kapply what i omftecl in the rate 
Mille, Jaſtzer, — Phis were is on We 
inhabitants only, and not Vke that in 
Rex v. Canſb ales. — 
Buller, Juſtioe, In Rex v. Car tal 


om, the court went upon the word 
% rated,” in the landlor#s calumn. 


The doubt, here, has ariſen from the 
common Phraſe, that the land- tax is a 
landlord's tax. But as to that, Mr. 
Falmer s obſervations are unanſwerable. 
It is not a landlord's tax with reſpect 
to the public, though it is, as between 
ele and tenant, Beſides, the title 
alone, in this cafe, is deciſive. It is 
equivalent to ſaying, chat the tenant 
was rated | 
The order of Seſſions quaſhed, and 
the original order canfirmed. 


Vids, alſo, Rex v. the Inhabitants of 


the town pig Zadon, Long ſdon, and 
og" 24 Geo. 3. and 
Inhabitants of St, Lawrence, M. 25 
Geo. 3. where the doctrine in the above 
caſe of Rem v. Mittham was confirmed. 
Bot, in Rex v. the Jahabitants of St. 
James's, Bury St. Edmunds, M. 25 Geo. 
3. where there was a column of pro- 
prietors, and another of occupiers, in 
the aſſeſſment, and it was not ſpecified 
which was rated, and, the collector 
having —_—— the Jand-rax of the 
tenant, he paid it, but took a receipt 
in which e fam paid was deſcribed 
to be ſo mueh afſefſed 'on'the landlord,” 
the court held, that the tenant did not 
gain a ſettlement. Y Rex v. the Ja- 
8 by of Kolkflene, M. 30 (280, 3. 
3 Term Rep. gag. Wee 
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A dfendant is N 2 rule to ſhew cauſe, why the interlocutory ji 
Lech nee O ment, which had been Gene for the plain, fa 
inal, and, ie not be ſet aſide for irregularity, it appeared, that the de 
the ptain 
many, procee 

without taking Of à plea. | 4 

any notice of H. Lord MaugE EL D deſired the bar to take notice, that 


1 228 court to make their proceedings as little dilatory, oppreſin, 


. ener n ee e 
If fome of PHE defendant had applied to the court, to be di- 
denkrupt s charged out of cuſtody, on filing common bail, ao 


money to ſign contracted, and had obtained his certificate. 'This'moton 


not know of it 


ences of the plaintiff, and the caſe was this day argued upon 2 


4 * , 


* 


18 oper, fendant had craved oyer of the original, which the plainif 
af bad taken no notice of, but had figned judgment for wat 


the practice, for defendants to/ pray oyer of the origin, 
which is ſo much uſed for delay, is not warranted by ay 
rule or principle of juſtice; That it is incumbent onthe 


and expenſive, as poſſible. ' That it is unneceffary for the 
_ - defendant to ſee the original, after he has been informed 
of the cauſe of action by the declaration. That the court 
of Common Phas has rejected the practice (a); and that, 
from henceforth, 3 in this court may procetd, a 
cath if fuch demand of cyer had not been made. | 
Duniag, and Gowper, for the plaintiff.— The oats 


General for the defendant. , | 
22 The rule dſcbargedſf6 
(a) Vide Ford v. Burnham, C. B. T. [+4 66] Vide Durrant u. dil 
11 12 Geo. 2, Barnes 4to. edit. B. R. E. 24 Geo. 3. & Durrant v. Law 
1 pts + rence, B. R. M. 25 C. 3. 


* 
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e an affidavit, that he became a hankrupt after the debt vn 
ſis certificate, was ſed, on the ground of his having concealed pan 
ann Neg 06h bo! effcas, and 1 the certi6ent obtained 

at the tune of fraud, The court, not chooſing to determine upon 

the ſignio., nor Javits, direct a. feigned iſſue, to try, „ whether the ar 
8 7 « tificate was obtained unfairly and by fraud (g).” Tis ue 
ecilacy affidaxit was tried at the Sittings for Afiddleſex, before 1 
in order io , MANSFIELD, in this term, when a verdict was found i 


the certificate to ſhew cauſe, why there ſhould not be a ne trial. 

by the non” Oe. Pearcroft, for the plaintiff— The Solicitor General, Dur 
8 ' ning, and Dayrell, for the deſendant. k 
before the ac- g e | or 
tual allowance, the certificate is void. 


A, (g) 5 Geo. 2. c. 30. 6. 
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- appeared from Lord MansFieLv's report, that, when x 2 
—_— for the plaintiff had offered to call witneſſes, N 
to prove that the defendant had concealed effects to the Ronson 
value of 1010. (7), this was objected to, as not within the againſt 
terms of the ifſue 3 but his Lordſhip thought it was, and, CaLzs. 
at any rate, ſaid he would not turn the plaintiff round, | 
but, if the jury ſhould find the concealment. would order 
that to be fadorſed on the Potea. There was, however, 
no ſuch ſpecial indorſement, ſo that the verdict was found 
on the ground of fraud in obtaining the certificate z on 
which head the proof was, that notes for money had been | 
given by a confidential friend of the defendant, who had [ 229 ] 
managed all his affairs, to two of the creditors, who, were 
thereby induced to ſign the certificate; that the defendant 
did not know of this, at the time when he made the aſſidavit 
directed by ſtatute 5 Geo. 2. c. 30. 8 10. by which he 
ſwore, that, © the certificate and conſent of the creditors 
« thereunto was obtained fairly and without fraud ;” that 
. this affidavit was made on the 4th of September,-but was 
not laid before the Chancellor with the certificate, for the 
allowance, till November, and that, before that time, the 
defendant had been informed of the notes having been 
given, and for what purpoſe. + oa 5 
For the defendant, in ſupport of the rule for a new 
trial, it was contended ; 1. That a certificate is not void, 
although ſome of thoſe who ſigned may have received 
money to induce them to it, provided the bankrupt him- 
ſelf was not privy to the giving of the money; 2. That 
the words © obtained by fraud,” in the act of parliament, 
apply to the ſigning by the creditors, not to the allowance 
he 1 bs 
Lord MansFigLD,—l am clearly of opinion, that the 


= iD > 5 & Vw 
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i. words of the iſſue took in the whole queſtion, and were 
ypon intended by the court; for, where there is a conceal- 
v ment, the certificate is not fairly obtained. The queſtion 
ation now is, Whether the certificate obtained by means of notes 
part gven to ſome of the creditors is fair, and ſuch as the 
* defendant may avail himſelf of ? If there were creditors 
enough who would fign the certificate, and an enemy of 
2 the bankrupt were to give money to one of the creditors 
iſſue to induce him to ſign, for the mere purpoſe of preventing 
Lord the bankrupt from receiving any benefit from the certifi- 
d 4 cate, this would be a fraud on the bankrupt, and ſhould 
a 


not hurt him. But the reaſoning on the part of the de- 
tendant ariſes from not attending to a diſlinction, viz. 
that although a third perſon ſhall not be puniſbed for the 
fraud of another, he ſhall not avai/ himſelf of it. There 
is no caſe in the law where that can be done. In the caſe 
« fimony, the preſentation is void, . 


( Dide 


ky 
MY 
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2779. been given without the privity of the preſentes, Jy 

1 „ no way of compelling the creditors to the certifcae, 
— Tr wee af! left ut liberty, and bent W Hou 2 pay ; - 

C. | nnd of forme ee jnitured wo Fign ft becuaſe otters fame 

| _ whom they ſuppoſe to be upon à par with themſelyes, bot 
who, in fact, have been paid, this is a groſs fraud upon 

them. 80 the matter would ſtand if there had been no 

privity in the bankrupt; but there is ftong evidence that 
I 230 ] be knew of the votes being given before the alloqane of 

the certificate, which, in my opinion, is not till 
| j Kt is aflowed. If the fact had come to the knowledge of 
=. any of the creditors, and had been ſtated by them to the 
| | ChanceBor, before the allowance of the certificate, he 
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been void, if the defendant bad not known of the notes 
Having been given. But, on the ſecond d, ſt was 
certainly a fraud in the bankrupt to t vis affideit 
to be reatl at the time when the certificate was allowed ; 
for though t might be true when ſworn, it certainly was 
not g z and therebpre I am clear that the certificate 
1 1 | 
ASHHURST, Juſtice, —It ſeems to me, that the inter- 
ference of a friend, though without the knowledge of che 
bankrupt, is ſufficient to invalidate che certificate, becauſe 
the teſt which the legiſlature ires, is the unbialſed 
approbation of the credirors, 1 thould be clear on this 
grotmmd alone, but there is another in this caſe, 
Bor Len, Juſtice,—I ſhall found my opinion ſolely on 
che act of 5 Geo. 2. which makes it unlawful for third 
rſons, as well as for the bankrupt, to give money 10 
induce creditors to ſign the certificate 42 If money 1 
given in ortler to deprive the bankrupt of the effect of bi 
certificate, where there are creditors ſufficient in number 
and value, without thoſe who are paid to ſigu it, tbe 
bankrupt ſhall not be hurt by this fraud upon bim; bat, 
i the neceſſary number and value is completed by perm 
| who are induced to Ggn by money, that, though without 
the privity of the bankrupt, is a fraud on the creditors 7 
large, and hall not have the imended effect. A certificate 
is a bar againft all creditors, whether they have ſigned of 
not, bur they thall not be deprived of their yemedy again 


£anld not have allowed it. However, I put the cafe on the ( 
broad ground that a certificate is void, if obtained by fraud, * 
* without the knowledge of the bankrupt, _ of 
ILLES, Fuffices, —Pcrhaps it may be difficult to. lay in 

down a general rule, how far the certificate of a bankrupt of 
may be affected by the act of a friend; and therefore I fall le 
give no opinion on the firſt point, al 1 am jnclined bi 

: to think, that, in this „the certificate would have 

th 

th 

ſh 
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the bankrupt, unleſs it is obtained agreeably to the di- 1770. 
II ths ele 
rupt. The certificate would not have exiſted, if it h ad 5 8 
not been obtained by means which the legiſlature bas & re- again 
probated. The bankrupt ſhall not derive a benefit from C4121 
ts of others which the law has declared to be illegal *[ 231 J 


The rule diſcharged [4 65]. 
1 71 Vis, infra, 695. Noi {3}, gab 
ArMISTEAD' agam/? PuiL or. 155 [Tueſtay, 


22d June. 


AN Wedneſday, June the 16th, Kirby moved for a rule, If a plaintiff 
to ſhew cauſe, why the ſheriff of Middifex ſhould —_— Os 
not retain in his hands, for the uſe of the plaintiff, a fuch — 
of money which he had levied for the preſent deferidint, to fatisfy his 
in another action, in which he was ptaintif, The grand lastet, 
of the motion was, that the plaintiff had not been able to the ſheriff to 
levy on the effects of the defendant, to the amount of retain, for the 
bis demand. n 8 
The court, and bar, agreed, that this morion was of . which 
the firſt impreſſion, and Lord MansrietD ſaid, he believed be has levied, 
there were old cafes where it had been held, that the fan at the 
ſheriff could not take money in execution, even though ſuit of the 
found in the defendant's ſcrutore, and that à quaint rea- defendant, 
ſon was given for it, viz. that money could not be ſold, 
However the rule was granted, and, this day, Bower 


* having informed the court that he was inſtructed to oppoſe 


= 3 a. A. _ . no roar So 
- 


? ſt only fo far, as that the attorney's bill, in the cauſe in 
. which the money had been levied, ſhould be paid in the 
F firlt place, it was made abſolute with that quatification. 
| | pe 
M111.gs againſf FLETCHER, boo nh 


T5 was an action on a policy of inſurance, on the A ſhip and 
ſhip the Hope, and her freight. from Aontſerrat to 23 
Lndn. The plaintiff went for a total loſs. The defend- voyage, if the 

alt inſiſted that he was only entitled to recover for an ibip is taken 

werage loſs, The jury found a verdict for a total loſs, and act _ 
upon a motion for a new trial, the facts of the caſe te capture the 

ippeared to be as follow :—The ſhip, when proceeding captain, ating 

on her voyage, was captured on the 23d of May, by two 8 

privateers, Who took the captain, and all the employers, 
der, and part of the cargo (which conſiſted of ſugars) {11s the ſhip 
out of her, The rigging was alſo taken away, She was Oo 


hereb 
ards retaken, and carried into New-York, where the png age 


re on the 23d of 2 and taking poſſefnion Ja oh 


2A TEES ANS N AKS 5 


iatured ſhall 
of recovet as ſor 
a total loſs. 


; 
232 


1779. 
4 779 
MiLLEs 
againft 
Fr ETC RER. 


CASES IN TRINITY THRM © 


of her, found that part of what had been leſt of the cargo 
was waſhed oyer-board, that 57 - kogſheads of what re. 


mained were damaged, and that the ſhip was leaky, and in 


ſuch a ſtate that ſhe could, not he repaired without u- 
loading ber entirely. The owners had no ſtore-houſes a 
New-York, where the fugars could have been-put while 
the ſhip was repairipg, nor any agent there t& adviſe or 
direct the captain. ſailors were to be had, The only 
method he had of paying the ſalvage, which amounted to 
the value of 40 hogſheads of ſugar, was by ſale of part of 
the cargo, or the ſhip. The captain did not know of the 
inſurance. If he had repaired the ſhip, his expences 
would have exceeded the freight by more than 1co/, 
There was an embargo on all veſſels at New- 7eyt till the 


27th of December, and, by the deſtination of his ſhip, the 
was to have arrived at London in July. Under thele cir. 


cumſtances, he confulted with his friends at New-Vork, 
and reſolyed upon their opinion, and his own, to fell the 
ſhip and cargo, as the moſt prudent ſtep for the iptereſt of 


- his capers The cargo was agg og and paid 


for. 


ip was alſo contracted for, but the perſon 
who had agreed to buy her ran away, and the captain left 
her in a creek near New-York, and returned to Anglend, 
where he arrived in the February following, and gave the 
aintiff notice of what had been done, which was the firſt 
formation he received of it, and the plaintiff immediately 


claimed as, for a tptal loſs from the underwriters, and 


(1) M. 32 Ges. 2. 2 Eurr. 683. 0 


offered to abandon. | 

Lord MansxiELD told the jury, that, if they were 
ſatisfied the captain had done what was beſt for the benefit 
of all concerned, they muſt find as for a total loſs. 

The Solicitor General ſhewed cauſe, and was to have 
been followed by Dunning, and Davenport, but Lord 
ener gs ſtopped them.— Lee, and Baldwin, for the 

intitt. a X ; 

f Lord MaxsF1ELD,—The great object in every branch of 
we law, but N in mercantile law, is certainty, and 
that the grounds of decifion ſhould be preciſely known. 1 
took great pains in delivering the opinion of the court in 
the caſes of Goſs v. Withers (i), and Hamilton v. Mendes (1). 


I read both thoſe caſes over laſt night, and I think that 


from them, the whole law between inſurers and inſured u 
to the conſequences of capture and recapture may be col. 
leged. Wherever a queſtion of law ariſes at nf pris | 
propoſe a caſe, or grant one when aſked for by the counſel, 
and I avoid as much as poſſible 'blending fact and lan 


together, having ſeen the inconvenience of it = P 4 | 


(uv) T. 1 Geo. 3. 2 Burr. 119% 
Singe reported, 1 Mag. 276. 


S Iz) eee vs #®h ms ww. 


8 S ww & - 


 THENIVETEENTH YEAR Or GEORGE 111. 


Fitzgerald (v). But, on the trial of this cauſe, it did not 
zppear to me, that there was any queſtion of law, and no 
caſe was aſked for. It was impoſſible to aſk for one, till 
the facts were aſeertaine J. and, when they were, it would 
have been impoſſible to ſtate them in any way which could 
have left a doubt on the law. It was not contended, that 


ture and recapture, there may not be a total loſs, though 
there remain ſome material tangible part of the ſhip and 


what the Admiralty could or would have done in ſuch a 


appeared, they would condemn the whole j but if they 


condum equum & bonum, and might haye ſold her for the 
benefit of thoſe concerned. When the .inſured firſt had 
"ice, and offered to abandan (which was when the cap- 
{an came to England), and when the action was brought, 


(v) E. 23 Geo. 2. cited in Goſe v. Withers 
| Q 2 


ſaw from the ſhip's papers, that there was one, they 
would not. If there were different claimants of the ſhip | 


* 
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z capture neceſarily amounts to a total loſs as between in» 
ſurer and inſured ;z nor, on the other hand, that on a cap» 


— 


cargo. Neither was it contended, that the captain has an 
arbitrary power by his act, to make the loſs either partial 
or total, as he pleaſes, - A great deal has been ſaid about 


caſe, in order to pay the ſalvage. As to that, if no owner 


and cargo, they would leave it to them to fay what part 
| ſhould be ſold, and, if they differed in opinion, would 
5 order the ſale of ſuch part as would be attended with the 
i ſmalleſt loſs, But all 7hat is foreign to the preſent queſtion, | 
l which is ſingly this, whether the conſequences of the 
e capture were ſuch as, not withſtanding the recapture, oc- 
| calioned a total obſtruction of the voyage, or only 2 partial 
ly ſtoppage, as in the caſe of Hamilton v, Mendes, fo has 
id caſe, and in Goſs v. Withers, great ſtreſs was lajd on the 
ſuustion of the ſhip and cargo, at the time when the 
re inſured had notice, at the time of the offer to abandon, 
fit and at the time of the action brought. No caſes ſay, that 
the bare exiſtence of the hulk of the ſhip prevents the loſs 
we being total, In Hamilton v. Mendes it is laid down, that 
rd «if the voyage is loſt, or not worth purſuing, if the 
the " ſalvage is high, if further expence is neceſſary, if the in- 
** lurer will not at all events undertake to pay the expence, 
b of c. the inſured may abandon, notwithſtanding a re- 
and capture.“ Here, at the time of the capture, there were 
= no hopes of a recovery; no friend's ſhip in fight z no 
t in means of reſiſtance; all the crew was taken out, and part 
(u)- of the cargo; and the rigging alſo taken away, Alters 
that wards the ſhip was retaken, and brought into New-Yorb. 
d 2s When ſhe was brought there, it ſtill coutinued a total loſs, 
col- Neither the inſured, nor the inſurers, had any agent in the 
þ et. The court of Admiralty muſt have proceeded ſe- 


* 


* 
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1779 · it as ſtill a tatal loſs, The voyage was abandoned, the 
LS cargo ſold, and the ſhip left to be fold. The only anſott 
Mirz; the defendant makes, or can make to this is, that thelog 
againſt * was total indeed, but that the captain made it ſo by bu 
FLyrci8s, improper eandyRt, for that, on bis taking poſſeſſion of the 
* © * ſhips. the laſs became partial, and that he ought to have 
3 n the voyage. But is this defence true in fad? 

1 he captain, when he came to New-Yark, bad no exprey 


| order, hut he bad an implied authority from bath fidg, 
| to do what was right and fit to be dane, as none of then 
| had agents in the place; and whatever it was. right for 
= him to have done, if it had been his awn ſhip and cargo, 
1 ; the under-writer muſt anſwer for the conſequences of, | 
| | becauſe this is within his contract of indemnity. Suppoſe 
there had been na inſurance, what ought the captain to 
have dene? 1. As to the cargo; according to the courſe 
of the voyage, the ſhip ſhquld have arrived at Lenden in 
July Qn the capture, part had been taken out, ſome 
was Waſhed qyer-board, 57 hagſheads damaged, and the 
whole, from the leakinets af the veſſel, in à periſhable 
ſtate. There were no. ſtorg-houſes, nor could the (hip 
proceed in the ſtate ſhe was in, The crew was gone, and 
an embargo lad on till December, What, hall a cargo 
which was intended to arrive at London in July, be kept in 
a periſhable ſtate at New-York, in a leaky veſſel, till Ds 
cember # 2. As to the ſhip ; it was certainly beiter to fell 
her, than bring hex o Landon. There was no crew bo- 
langing ig her, and ſhe had po cargo. Even if all the 
carga had been left, the expence of repairs would har 
exceeded the freight. If ſhe had been brought home, the 
exponce of bringing her might have been more than whit 
ſhe would haye fold for in London, It has been faid, that 
the damage wauld vat baye fallen on the rynder-writers; 
but the argument drawn from thence is a fallacy, for that 
circumſtance goes to determine it to be tha intereſt of the 
inſured to abandon the voyage. The point is, what 6d 
the owner ſuffer by the capture, and it appears that be 
ſuffered ſo. much, that. it was not worth while te purſue 
the voyage. The whole voyage was loſt. As the capin 
did not know of the inſurance, he had po temptation to 
give the turn of the ſcale to one fide or the other. L leſ 
| 235 ] tothe jury to determine, whether what the captain had 
5 35 J debe, was for the benefit of the concerned. If they had 
| found that it was in words, where would have deen the 
queſtion of lay ? | - a | | 
4% The rule diſcharged [+ 68]. 
[+68] Vid Bail v. Modighasi, Rep. 187, Mitchell v. Edie, . & l. 
B. R. H. 25 Geo. 3. Cu v. St. 27 Geo: 3-1 Term Re: Gob, | 
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FieHER, gui tam, &c. againſt BEAUTY. e 


Anne (9), for taking more than at the rute of five per cow; open 
nit, dy the year, for the loan of money. The caſe Wis greement to 
this : One Grindall had bortowed 100 J of the defendaut, FAY * 
for which he had giveth him 2 bond conditietied for the premium 


paymetit of the principal and intereſt, at the rate of 5. over and a- 


Tas was n aftion of debt on the ſtatute ef Queen If « fuw of 


fer cent. at the end of ſix months He alſo paid two gui- dove-is paid 


when the mo- 


heas to the defendant, as 4 premiuch, at the time When ney is advan- 
the aoney was advanced. At the end of the fix months cen, fach ns 
the capital was repaid, and 21. tos. for Ititereſt. The ffir 0000 
action was brought within 4 year after the payment of the ing the le 
eapital and intereſt, but more that à year after the tio Iacerolt, 
guinens were paid, and the money advaticed. Lord MANS „id, bor the 
tit, at the trial, was of opinion, that the ufury was penalty is not 
complete, and the penalty incurred, when the premhit incurred ein 


ms prid, and therefore nonſuited the plaintiff 13. | Pore than te. 


, gal intereſt is 


On ds „the 8th of June, Moi obtained 4 rule to actually re- 
ſhew caufe, why the nonſuſt ſhould not be fet aſide, and ceived. 
1 new trial granted; and, on Treſday the t5thi of Jane, 


he caſe was argued, by Brarcroſt, and Mod, for the plan- 


ff, and the Solicitor General, Duriting, aud Morgan, fot 
the defendant, | "= | ae 
For the defendarit, it was contended, that the offene 
as committed at the time when the two guineas were fe- 
eeited, and that it would have been uſury although neitlier 
the intereſt nor the capital had ever been paid. That the 
comract was not to pay 4/. 125. per cent. for half a year, 
dot to give two guineas for the loun of a ſum of money, 
for which legal intereſt was alfo to be paid, Llod v. Nil- 
kan (x) was cited, and a caſe of Mallbey v. Bird, mien - 
tioned in Pollard v. $toly (5), where it is ſaid, * That if a 
man contract to have twenty pounds for the load of a 
hundred, and take nothing, he is not puniſhable by 
* the ſtatute (2), bur if he taketh any thing, if But one 
* ſhilling, this is an afflrmauce of the contract, and ke 
* ſhall render for the whole contract.“ * 
| Bvr1#t, 


(w) 12 Ann. ft. 2. c. 16, 250. ſince reported in 2 Blackft. 792. 
(15) Byf. 31 EA c. 5.5 5. all gu () C. B. E. 25 K. . N 
dun ations upon atiy flatute made of (z) 13 Elia. c. 8. That ſtatute re- 
bb made (except the ftatute of tilla e) vived the ſtatute of 27 H. 8. c. g. and 
fl be brought evitdia one yer after the words there are, that the penalty 
be offence comnutted. | | ſhall be incurred if the, party « have, 
% C. B. M. 12 Geo. 3. 5 Will. ® rucive, accag , or take,” 
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1 


dc. . 5.7 
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1770. Borten, Juſlice, ſaid, that the anſwer given by Asrox, 
. 13 to + e when it had — N ſome 
er occaſion, was, that it meant one ſhilling above the 
againſt legal intereſt, | ICT HE eo e iS 
Braziey. For the plaintiff, it was obſerved, that the cafe of Mal. 
Fury v. Bix is only a looſe. note of the reporter. That 
there are two diftin&t proviſions in the ſtatute of Queen 
Aan. 1. That all bonds, contracts, and aſſurances for 
the payment of any principal, or money, to be lent; where. 
upon or whereby there ſhall be reſerved. or taken above 
8 per cent. ſhall be utterly void. 2. That all perſons, who 
Jan upon any contract, tale, accept, and receive for the 
forbearing or giving day of payment, more than at the 
rate of g per cent. per annum, ſhall forfeit treble the ſum 
lent. That under the firſt, the offence is complete as ſoon 
as the contract is made, though nothing has been paid for 
the loan; but, to incur the penalty, more than the | 
intereſt muſt have been actually received, That the contract 
here was to forbear for fix months, and 2/1. 25. which 
vas all that had been taken, accepted, and received, more 
than a year before the bringing of the action, was leſs than 
at the rate of 5 per cent. by the year; but that, when the 
additional 2/, 10s, was paid, then, and not till then, the 
offence for which the penalty is given, was committed ; for 
that, till the payment, the law allowed the party time to 
repent, and to avoid incurring the penalty by relinquiſhing 
the uſurious intereſt, They cited Brown v. Fulſbye (a), 
where it was held, that when for the loan of 804, a bond 
was given to pay gol. at the end of the year, the penalty 
for taking more than 10/1. per cent. (the legal intereſt at 
that time, was not incurred, although the go/. had been 
tendered, becauſe the lender had not actually taken and 
received more than the legal intereſt ; but that the ſecurity 
8 was void ; Body v. Tafſell (6), Martin Van Hanbect's Ca 
L 237 ] (e), and Haulint's Pleas of the Crown, title Uſury ( 
' Where the ſame diſtinction is made, were alſo cited. 
The court took time to conſider, and this day, Lord 
MANSFIELD delivered their opinion, as follows : | 
Lord Manss:itLD,—lt became material, in this caſe, to 
determine, when the uſury was complete. One fide con- 
tended, that it was ſo upon the payment of the premium, 
and I long inclined to that opinion, becauſe it was paid a 
nomine as above legal intereſt [£7]. But I am now * 


Fienz ö 


(a) C. B. T. rg E. 4 Ls. 43. commiſſion, agreeable to the uſage, 
% Stace. J 30 Fl. 3 Leon. 205,  wpon the amount of the bill. Fas 


le) Scacc. T. 30 El. 2 Leon. 38. v. Parry, B. R. M. 21 Geo. 3. 2 T 
% B; 1. 4. 83. 68. Rep. 52. Winch v. Fenn, G. H. Sit 


16} It is dot uſury for a country tings after H. 26 Geo. 3. cor. Bull,]. 
banker in diſcounting bills to take over ibid. n. (c). 
and above the 5 per cent. diſcount, a | 
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2s we all are, that the offence was not complete till 0. 
8 year's intereſt was received. There are two e 
branches of the ſtatute. Under the firſt, every agreement, Fis nen 
contract, and ſecurity, for more than legal intereſt, is agaiaſt 
void. Therefore the bond given to the defendant in this Bzasiar. 
caſe was void. But under the ſecond, the penalty is in- 
curred only by taling, accepting, and receiving, more than 
legal intereſt. All the authorities lean this way, both an- 
cient and modern. In Lloyd v. Williams more that legal 
intereſt had been paid at firſt. 1 | 15 

| II be rule made abſolute. 
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The End of Talxrry Term 19 Geo. m. 
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colt wich the Was this: In an action of aſſault there was a verdict for 


* 


N Lord MANsTIELI D,. An attorney has a lien on the money 


* 


.*  ARGUEDand DETERMINED | 
e e 
Court of KING's BENCH, 


IN 
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Michaelmas Term, 
In the Twentieth Year of the Reign of Gzoxczlll 


1779- 
Tue, n Wersn againſt Hol x. 
r 
Ov. 
If a plaintiff N a rule to ſhew cauſe, why the defendant ſhould not 
compromiſe = pay to the plaintiff's attorney his bill of coſts, the caſe 


the debt and 


defendant the plaintiff, damages 20 J. judgment, and a writ of error 


— ing brought. Pending the writ of error, the plaintiff per- 


torney has ſonally compromiſed the debt with the defendant (who bad 
been paid, laid in jail two years) and executed a releaſe; having x- 


op . w_ cepted of ten guineas for the debt and coſts. 


defendant to The Solicitor General argued in ſupport of the rule,— 


hi , RE. 
— wg Cxwper for the defendant 


© — oo agg gm == e © ww © ... 


ee recovered by his client, for bis bill of coſts; if the money 

mot to lettle come to his hand, be may retain to the amount of bis 

Ar the plain- bill (2). He may ſtop it iy tran/tu if he can lay bold of 
tiff till his bill | e Ae 

ſbould be paid. it. If he apply to the court, they will prevent its being 

- Paid over till his demand is ſatisfied. I am inclined to g0 

ſtill farther, and to hold that, if the attorney gave notice 

to the defendant not to pay till his bill ſhould be diſcharged, 

a payment by the defendant after ſuch notice would be in 

his own wrong, and like paying a debt which has been al- 


( Fide fupra, þ, 104. | 


SS A = . =p 
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ned, after notice. But I think we cannot go beyond 2770. 


theſe limits. Though there may be ſome room to think 

that there was collufion here to cheat the attorney, yet, on Wuran 

the other hand, ten guineas may be a reaſonable campen- 1 N 

{.cion from a man who has lain two years in jail. Beſides, r. 

this application goes to the extent of controverting the va- | 5 
kdity of a payment of the whole debt and coſts to 4 plain- 

iff without the privity of his attorney, and it would be toe 

much toſay, that a defendant ſhall n tranſact the buſineſs 

of 2 cauſe with the plaintiff himfelf, in a caſe where there 

has been no notice not to do ſo from the attorney, either 
expreſs or implied—nothing even like faying, © I bave no 

« ſecurity for my hill,” or, « I ſhall never be paid unleſs. 
« the plaintiff recover in this action.“ tt, 

I ) e rule diſcharged [(. 


rl Vide 2 Hub, C. B. H. 29 Geo. 3. 3. H. BI. 122, 


The King againſt STRATTON and Others. * 


will not give = 
leave to quaſh 


of Commons, againſt the defendants, for impriſoning the an informa- 
porernor (Lord Pi 2 and ſubverting the government of tion filed «x 
the ſettlement at , where they were members of the Nas by the 
council, The defendants had pleaded, and the parties eral. —He 
vere at iſſue, and notice of trial given for the Sittings after may ſtop the 
aſt term; but the proſecutor countermanded the notice, 94 
nd, on Tueſday the gth of November, the Solicitor General l. profegsi, 
applied for a rule to ſhew cauſe, why the information and file an- 
ſhould not be quaſhed, ſuggeſting as the ground of the _ 
application, that another was ready to be filed, which 

ſtated the offence more particularly, and was better adapted 

to the nature of the charge. The rule was granted, and 

ny was, this day, ſhewn, by Dunning, Mid, Arden, 


They ſaid, there never had been an application of this 
fort, but that, in the caſe of Rex v. Philip Carteret Webb 
(a), where the proſecution was by indictment, on a mo- 
don to quaſh the firſt, another having been found, the 
court would not permit it, but upon terms, and by con- "i 
ſent; and faid, that it was by no means a motion of courſe. , | 
That in all caſes where indiftments have been quaſhed on E 446 13 
te motion of the proſecutor, it bas been on the ground * | 
inſufficiency (5), which was not pretended in the preſent 


inſtance, 


(a) E. 4 Geo. 3. 3 Burr. 1468. Since H. 4 C Cro 4 
i „ . 4 Car. 1 Cro. Car. 147. Rex. v. 
"Ported, 1 Blackft. 460 Scan & Teffreyr, Foft. 1 3 y 


A* information had been filed ex officio, by the 22 The court 
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inſtance. y That 2 was Rex». Purnell 
Vas an information filed ex officio by Sir Dudley Ryder, 
The Ku Attorncy Geheral, againſt the defendant as ee 
Ad againſt and a juſtice of peace in the univerſity of Oxford, the 4. 
Sar rox. ferney- General had put an end to the firſt information, with. 
: out any application to the court, by a nals proſequi ; but thy 
he had done this on the expreſs orders of 
order was ſtated in his warrant to the maſter of the Crown. 
office (d) to enter the holi praſegui. That, at all event, the 
court would not grant the I 
proſecutor to pay caſts (e.. 94 
Tbe Soliciter General, in ſupport of the rule, obſerved, 
„that the defendant. could not ſuffer 
quaſhing of the information, 
on to trial, and nog mn 00 the new, one, notwithſtand, 
ing the pendency of the o 
informations for crimes, the pendeney of another proſecy. 
tion for the ſame offence cannot be pleaded, as it mayts 
| informations for penalties (F) 
. quaſh indictments is often granted in the- firſt 
without a rule to ſhew cauſe, 5 
Lord MANSFIELD having aſked the Solicitor General if 
there was any authority or precedent for quaſhing an inform- 
ation ex Mis upon the application of the proſecutor, he 
admitted, that he knew of none; and his Lordſhip ſaid, 
that if it was proper to ſtop the information, he did not 
| ſee why the Attorney General might not do it by entering 
noli proſequi, without the interference of the court, 
BULLER, Frftice—W hat the Soliciter General has ſtated, 


(c), which 


the King, which 
any injury by the 
Hecauſe the crown mw 


er; for that, on indiQments of 


[1]. He ſaid, that leave to 
inſtance, 


viz. that the pendency of the firſt information would be oth 


no plea to the ſecond, is deciſive againſt this motion. It 
is certainly not of courſe to quaſh informations. All the 60 
litigated caſes are upon inſufficiency, and, if the court 
has even permitted it in the firſt inſtance, it has been 
becauſe they gave credit to the counſel in ſtating the 


[ 241 
inſufficiency. - 


(e 1 Wilſon 2 Since reported, 
1 Black}. n ” 
(4) Sir James Burrows. 
(e) H. 6 Gea. 2. Rex v. Moore. 
2 Str. 946. | | 
(J] Sir William IV ithipole's Caſe, 
Rex v. Swan & Jeffreys. : 
1) Hawkins, (B. 2. c. 26. f 63.) 


log may be pleaded in abatement to an 


information 9 tam, and cites Cv. Fl 
261. 1 Roll Rep. 49, 50. 134 But 


formation ; but be refers to the forme! 
fays, that another information depend- paſſage, and therefore probably mean 
only 9 /am informations. 


The rule diſcharged. 


he ſays nothing on that point as to othe! 
informations. In B. 2. c. 34 e 
ſays, generally, that another proſec 
tion depending is no good plea to 1 
indictment, as it is o an o 1 
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PON an ejectment, tried at the laſt Aﬀizes for the If a teſtator 
U county Ie a ſpecial caſe was reſer ved, which I . 
fared the following facks: On the 5th of December 1777, when bis will 
one Bridges was ſent for, to make the will of one Ih Le che 
(ater, (under which the defendants claimed,) and received quly enecut- 
his directions accordingly, It was prepared on five ſheets, ed according 
and a ſeal affixed to the laſt, and alſo the form of the 1 
atteſtation written upon it. The will was then read over tte ef frauds, 
to the teſtator, in the preſence of the three witneſſes Who although he 
afterwards ſubſcribed it, (one of whom was Bridges, and bet = 
he ſet his mark to the two firſt ſheets, in their preſence, PIR 
and attempted to ſet it to the third, but, being unable from 
the weakneſs of his hands, he ſaid; „ can't do it, but it is 
n will,” After this, the three witneſſes went away, being 
delired to come again. On the day following, Bridget, in 
the preſence of two other perſons, not being the two other 
ſubſcribing witneſſes, ſaid to the teſtator, Will you fn 
yur will?” He faid, he would, and again attempted to 
ſign the two remaining ſheets, but was not able. Then 
Bridges went away, and returned the next day with the 
two other ſubſcribing witnefſes, when the teſtator being in 
a fate of inſenſibility, indy proceeded to write the form 
A an atteſtation on the ſecond ſheet, and he and the two 
other witneſſes put their names to it, in the room where 
the teſtator lay. He died two days afterwards.—The queſ- 
don was, Whether this will was duly executed for paſling 
lands, according to the ſtatute of frauds ?—The leſſor of 
the phintiff was the heir at law. a ; 

(The words of the ſtatute are, „That the will ſhall be 
* figned by the deviſor, or by ſome other perſon in his 
* preſence, and by his expreſs directions, and ſhall be 
© teſted and ſubſcribed in the preſence of the ſaid deviſor, 

* by three or four credible witneſſes (a). | 
The caſe was argued, by Coxper, for the plaintiff, and L 242 ] 
Adair, Serjeant, for the defendants. | 

Aleir mentioned, before the argument, that the caſe 
1 in not ſtating, as the fact was, that all the 

hs {beets were in the room, and annexed to each other, 

*idetime of the different ſubſcriptions ; but Lord Mans: , 

2 ſaid, he had no doubt it was fo, from the manner in 

h the caſe was drawn up, and defired Comper to go 
ca in if that had been exjoellty fer forrh, 1 

Cowper, 


- 


SS 8 K RETTWEYT TE EW 


(a) 29 Car. 2. c. 2.5 3. 


\ 3 


en. — _ 


| 
| 
| 
g 
| 


„% CASES IN MECKARLMAG/ TERM 


1779. Cvtuper,— This will was not atteſted agreeably to 
. meaning of the ſtatute. In Shires v. Glaſcocl a ae 
Rionr © Was figned by the witnefles in an adjoining room baving 
againſt à window, which was broken, between ir and the to6 
Pazicse. Where the teſtator was, and it is enpreſsly ſtated; that he 
might have ſeen the witnefſes. The reaſon for requiring 
the atteſtation in the teſtator's preſence. is there mentioned 
to be to prevent the obtruſion of another will. Then had 
been ſeveral other caſes of the ſame ſort, where, if the 
teſtator cauld ſee the witneſſes ſign, the court bas preſumel 
that he did. But here the teſtator being in a ſtate of inſen- 
, -  Gbility, he could not poſſibly know what was paſſing. He 
was indeed corporally preſent, but his mind was not there, 
no more than if his dead body had been in the room. 
Adair,. Serjeant—lt does not clearly appear what is 
meant by the word . inſrnſibility. It is certainly ſame- 
thing conſiderably ſhort of death, and, if the teſtatot vn 
alive, I do not ſee how it can be faid, that the will wa 
not atteſted in his preſence. The queſtion is, Whether the 
teſtator, having done all that was neceſſary on his pat, 
(for nothing is diſputed but the validity of the atteſtation) 
and the atteſtation having been. made according to the 
words.of the ſtatute, a fair tranſaction fhall- be ſet- ade, 
- becauſe a formality required according to an implied inten- 
tion of the legiſlature has not been complied with ? The 
caurt has been very liberal in conſtruing the formakte 
preſcribed by the ſtatute. AAval ſigning is one of them 
yet that has been diſpenſed with, as appears by a caſein 
Skynner (b). As to the atteſtation, the expreſſion. at the 
end of the caſe of Shires v. Glaſcock (eems to go faribes 
than the line drawn by Mr, Cotuper; for: it ſays, the ligne 
ing of the witneſſes would be ſufficient, although the teſ- 
[ 243 ] ratar ſhould be fick in bed, and the. curtain drawn. l 
ſuch a cafe, he could not, by any reaſonable; preſumption, 
be ſuppoſed to have it in his power to ſee them. Lynn 
the preſent caſe it does not appear, but that the eſtar 
might, by poſſibility, have opened his. eyes, while the 
witneſſes were ſubſcribing their names. If be had been 
perſectly in his ſenſes whale he ſigned, and till they begin 
to atteſt the vill, and had then been ſciſed with a delirum, 
would not the atteſtation, if completed immediately, han 
been ſufficient ? The principal intent of the. act, in requir- 


t 

r 

( 

ing the ſolemnity of the atteſtation by witneſſes, Is 
obtruſion of | 
| 

| 

| 

| 
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ſtared in Shires v. Glaſcoack, viz, to prevent the 


(a) C. B. E. 3 Tac. 2. 2 Salb, Vide, alla, Le Iams v. Stanlgy C. 
688. S. C. in Cen. 81. 43 Car. 2. TRE §. F. 

(6) K. K. H. . 37 Car. 2. fling is a ſigning,” 
3 Shn. 227. The 


in that caſe was Ch. J. Lee v. Li, J. 
all written by the teſtator s own hand. & . 1 K. 68, 6g. 
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* 
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another will for the trus one; but there was no danger of 
that ſort here, fince the -teftator had actually figned the 
vill he meant to execute before he became inſenſible. I 
have been informed of a caſe which was before this court 


which the word © preſence? was conſtrued to mean actual, 
ence, was 2 que warrants from Plymouth, 
By the charter of that borough, ſeven aldermen muſt be 
preſent when a new ohe is elefted. To make up that 
number, at the election the legality. of which was quef- 
tioned, one who had been in 1 of abſolute idiocy for 
ſeveral years was brought to the hall, and it was held, 
that this was ſufficient to fatisfy the charter; and the 
court refuſed either to grant an information, ar. an iſſue ta 
try the ſanitx. — - 5 | 
Lord MansmIELD,—There are many particular circum- 
ſtances in this caſe befides the general queſtion. The tef- 
tator, when he figned the two © firſt ſheets, had an in- 
tention of ſigning the others, but was not able. He there. 
fore did not mean the ſignature of 'the two firft as the 
ſignature of the whole will. There never was a fig- 
nature as of the whole. The court, to be ſure, would 
kan in ſupport of. a fair will, and not defeat it for a 
lp in form, where the meaning of the ſtatute had been 
complied with, It was upon that principle that Shires v. 
Glaſceck, and other caſes of that fort, were decided, But 
this is not a meaſuring caſt, where there is no room for pre- 
ſumption, All the witneſſes knew, at the time of the at- 
teltation, that the teſtator was inſenſible. He - was a log, 
and totally abſent to all mental purpoſes. It was no ſudden 
delirium, or ſuſpenſion of the underſtanding, In ſuch a 
caſe, perhaps, the court would lay hold of a very flight 
prelumption, Another thing: it is uſual in precedents of 
vils to ſay, that the witneſſes ſubſcribed at the requeſt of 
the teſtator, That indeed is not expreſtly required by the 
ſtatute, but the practice ſhews the general underſtanding, 
and the nature of the thing implies a requeſt. 
Wiltgs, and AsHHURST, Fufices, of the ſame opinion, 
Ek, e e am of the ſame opinion. The ate 
teſtation in the teſtator's preſence is as eſfential as his ſig- 
ature, and all muſt be done while he is in a capacity to 
Aſpoſe of his property. Shires v. Glafeock was determined 
hoon after the ſtatute paſſed, when the reaſon and mean» 
ing of the elauſe in queſtion were exactly known. Here 
trunk remained, but the man was gone. He could 
wt know whether the wilt that he had begun to fign was 
un which the VI atteſted. He was dead to all pur- 
$ or power of conveying his property. As to the 
of the teſtatar, it has never _ _ cannot be 


- cide, 


very lately, by a gentleman who was counſel in it, in 


. 
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vith. The courts have only had occaſion to de- 


/ ' As 


4779. ede, in different caſes, 'what ſhall be a figning within ti 
he meaning of the ſtatute I]]. 
8 i 2 C2908 "ey The Psfiea to be delivere d to the lain 


lal The ſtatute of frands is often ſup- which are to attend the executiu 
ſed to have been made upon great con- is as univerſally underſtood that an ex, 
deration; on an attenzive peruſal, how» - preſs written revocation muſt be exe. 
ever, it will not appear to have been guted with the ſame ſolemnities 2x an 
very accurately penned, It is I believe original will ; but, in the clauſe (f 6 
univerſally underſtood to be the mean- relative ta ſuch revocations, the fil. 
ing of the ſtatute, that the teſtator mu/# ſcription of the witneſſes is nat direded, 
ſign in the preſence of the ſubſcribing while, on the other hand, the ſigning 
evitneſſes Y, Yet there is no ex- by the teflator in their preſence is in lych 
preſs proviſion for that purpofe in the caſe exprelsly preſgribed, 
clauſe ( 55.) deſcribing the ſolemnities OY gs ut Pens, Ag INT. 


[cr] But Fide Grayſon v, Atkinſon, 
Canc. 1752, where Lord Hardwicke | 
determined, that it is not neceſſary, ia 
the caſe of a will, that the teſtator 
ſhall ſign in preſence. of the witneſſes ; 
and that it is ſufficient if he acknow- 
ledge his hand-writing to them all, 
though at different times. ; Vex. $54. 
See, alſo, 3 Med 218, & Lee v. Libb, 
B. R. ld, i 1 V. & M. 1 Show. 68, 69. 
Did. per Dolbin, S. P. and Stonebonſe in their preſence, was a good revocy 
v. Evelyn, Cane, E, 1734, Where the tion of a former will under 5 6, 


F iday, jth &  _WOOLLET againſt CLOUTMAN,. 
Actions for AFTER a verdict for the plaintiff in an action, in this 
ule and ocen- 2 court, for, uſe and occupation, the damages being 
be — only 1 1% 64. Baldwin obtained a rule to fhew cauſe, 
in the court of why the defendant ſhould not have leave to ſuggeſt on the 
ONO iy roll, that the damages recovered were under 40 J, and that 
* © the defendant, at the time when the action was brought, 
was an inhabitant, c. in the city of London, and liable to 
be ſued in the court of conſcience there, under the ſtatyte 

3 Jac. 1-c. 15. [1]. 3 | 

[ 245 ] That ſtatute (/e2. 4.) enacts, that if it ſhall, in am 
action of debt or ſung proſecuted any where out of the 
faid court of requeſts, appear that the debt to be recovered 


doth not amount to 405, and the defendant [2] ſhall prone 


of ſummary juriſdiction called courts court, is only given to © eve citizen 
of conſcĩience. It had been eredted and freeman or any other ioh4- 


before, but did not receive the ſauction © biting within the - city or its libenie 


of the legiſlature til} this ſtatute of being a vidualler, tradeſman, or . 


Jac. 1; 1 | | bouriog man,” ogainft perſons 2 


CASES iN MICH AELWAS TEA 


by 
[1] This was the firſt of thoſe courts f] By f 2, ihe right of ſang in 
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ent teſtimony, or his own oath, that he was inha- 1770. 
ww * reſiant in L or the liberties thereof, when The cM 
we ation was commenced, the plaintiff ſhall not have Woortzr 
any coſts of ſuit, but hall pay the defendant his coſts. © againſt © 
| But, by ef. 6. it is provided, that nothing in the act ſhall CLouTwan. 
extend to © any debt for any rent upon any leaſe of lands Toh 
u or tenements, or any other real contras, or any other | 
« debt that ſhall ariſe by reaſon of any cauſe concerning a 
« teſtament or matrimony, or any thing concerning or pro- 
« perly belonging to the eccleſiaſtical court.“ * 
Dynming now thewed cauſe, He inſiſted, that this caſe 
was within the exception, the words of which are not 
« any ain of debt for rent,” but 4 any debt for rent is, 
and therefore the ſubſtance not the form of the action was 
what the legiſlature had in view, the intention being to 
prevent queſtions of the title from coming before this in- 
ferior juriſdict ion. He mentioned 2 fimilar caſe which 
had been before the court ſome time ago, on the ſtatute 
ereting the court of requeſts in the Tower Hamlets (a), in 
which there is an exception (#) in the very ſame yords with 
that in the act of Fames I. | | | 
The Solicitor General, and Baldwin, agrued in ſupport of 
the rule. They ſtated, that fuch actions had heen uſually 
brought in the city court of conſcience, and contended, 
that, by, © other real contracts, was meant, covenants for 
rent by deed, and that the exception. only extended to L 246 J 
ations for rent upon ſpecialties, 3 
Lord Mansrixl D, —It may have been uſual to bring 
ſuch actions in the city court; if the defendant makes no 
objection, the cauſe proceeds of courſe ; but there is no 
inſtance where the 7 5 has been litigated, and the juriſ- 


nr 


dition allowed. The title may come in queſtion in this 
ing fort of action; if brought, for inſtance, by a deviſee or 
ſe, purchaſor, We think this caſe is within the exception; 


i and, 


hat il ky 
ht lame deſcription The 4th ſection, . 191. the ſuggeſtion ſta both the 
15 viich gives the deen coſts when plaintiff and defendant * citizens of 


the damages are under 40s, makes it London. I he affidavit in this caſe of 


neceſſary for him to prove that he was 
uhabitant and reſiant of the city as 
ane, but ſays nothing reſtrictive of 
the deſcription of the plaintiff} How. 
"er, | ſhould ſuppoſe both clauſes muſt 
ke aken together, and that the defend - 


ch a perſon as is authoriſed by g 2. to 
in the city court, 80 it ſeems to 
are been underſtood in Hickman v. 
Gly, B. R. N. 13 Geo. 3— 2 Sir. 
v. Crab, B. R. H. 


r, J. R. T. 16 Geo. 2, 2 Str. 


ut ought to ſhew that the plaintiff was 


3 Gs, 1. 1 Hr. 46, and Pitts v. Car- 


Woolley v. Cloutman, ſtated only the 
defendant's refjiancy, and the rule did 
not go to the ſuggeſtion on the roll of 
any thing touching the plaintiff's de- 
N or where ke inhabited. — By 
23 Geo. 2. cop. 30, which eſtabliſhed 
the court of the 3 Hamlets, there 
is no reſtriction as to the plaintiff, and 
any perſon may be ſued who reſides, 
keeps a ſhop, ſhed, - ſtall, or ſtand, 
ſeeks a livelihood, or es, or deals, 
vithin the diſtrict (g 5. 

(a) 23 Om. 2. 4. 3% 

(8) $29. 4 


| 


"197979. 3nd, in the caſe alluded to by Mr. Dunaingy we bu 
A1 5 formed the ſame opinion; but it was compromiſed. 1 
Wook.sr was treſpafs againſt the officers of the court of confciente 
gagainſt of the Tower Hamlets, for taking goods in exteution upoy 

-Crournan, a judgment in that court [1]... 125 | 
+ - » BULLER, Fuftice, ſaid, the conſtruction put upon the 
words, ( real contracts,“ was very improbable, becauſe, « 
the time when the act paſſed, it was not nereflary-tha 
leaſes ſhould be in writing, much lefs by deed, which'tva 
yet is not required, That, before this action for uſe and 
occupation came to be uſed, (after 11 Geo. 2. 6. 19. 516. 

it was common to bring debt for rent on parol leales,. 
f | | - The rule diſcharged (a) [4 6}, 


[1] By 38 f. ©. 40. f l. ene. bebe, fra ge ad Bid 
2 > "a againſt the body or Lloyd, infra 366, P ith 
goods Cv | ths + 69] Vide Stean v. Holmes, C. At 

(a) Vide the next cafe, alſo Ailway v. 11 Geo. 3. 2 Blackſt 75. 


Monday, 15h Was, Adminiſtrator, again/? WYBvkD. 


If an ation THIS was an action of aſumꝑſit upon a running account 
of Jump is T and the ſtatute of 0e being pleaded, it ap- 
broug un in. Peared, on the trial, that none of the items were within 
babitant of the fix years, except one article of 105. and the plaintiff zc- 
2 by cordingly had a verdict only for that ſum, The defendant 
88 having applied for leave to ſuggeſt on the roll, that be 
damages found ved, at the time of the action brought, in the county of 
wy _ 0% Middleſex, and was liable to be ſummoned to the county 
4 kite de court under the ſtatute of 23 Ceo. 2. C, 33. by which, in 
| have that ſuch caſes, the plaintiff is not to have his coſts, but to pay 
ſuggeſted on double coſts to the defendant, a rule to ſhew cauſe va 
the roll in the | | | 
ſame manner B anted. 


as if the plan- Foworth now ſhewed cauſe, and contended, that thi 
if hadfvedin caſe was not within the meaning of the ax}, 3s 
's gk x } ſuing in the character of adminiſtrator or executor, at 
* not liable to the payment of cofts even where there 1s 31 
dict againſt them. | | 
The 8dlicitor General, on the other ſide, inſiſted, that he 
| defendant had à right to the ſuggeſtion whatever coule 
quence it might have, and faid, that if it ſhould not it 
him to coſts from the plaintiff, it would exempt him fron 
the payment of coſts. „ | 
Lord MaxsriEtp aſked if there was any exception u 1 
adminiſtrators in the ſtatute, and it appeared that there 


no ſuch exception. I : : 
W's, MET The rule made abſoluts (6) 


fta) Weolly v. — Linh info 31 
r 
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E plaintiff,” as indorſce of à bill of exchagge for Nothing bet 
T7 dated roth Ju 1774, and Py 5 five 3 3 15 
wonths, brought an action of aſſumpſt againſt the defend- the bolder 


Fit, as acceptor. The cauſe came on to be tried before will dilcharge 


- 
* 


Lord MANSFIELD, at the laſt Sittings for Middleſex, 7 n 3 
tuo ſorts of defence were ſet vo. 1. That the bill Was exchange. 


for money won at play. 2. That the plaintiff by his | N 
conduct, (though not in e xpreſs terms,) had agreed to diſ- 

charge the acceptor, and ſeek his remedy only againſt the | 
drawer. To prove that the money was won at play, the _ * 
defendants counſel called the drawer, (one heat,] who 

had been diſcharged under an inſolvent debtors” act; but, as 

his future effects ſtill remained liable to the debt, his Lord- 

ſhip rejected him as an inadmiſſible witneſs [+ 56]; and 

the cauſe went to the jury only on the other queſtion [a]. 

They found for the defendant z+upon which the plaintiff 

obtained a rule to. ſhew cauſe- why there ſhould not be a : 

new trial, which came on to be argued this day. The 

moſt material facts of the caſe . were as follow: The bill 

was accepted by the defendant, merely to "lend his credit, | 

and accommodate the drawer. Fitzgerald, the payee, [ 248 ] 

indorſed it to the plaintiff, and delivered it to him, in | 

payment for jewels. After it became due, the plaintiff, | 

underſtanding that the acceptor never had any conſidera- 

tion for accepting it, and that Wheate was the real debtor, 

wrote to one Ready, (I beatès attorney,) on the 6th Tee- | 
bruary, and on the gth of November 1775, preſſing him for ö 
the payment. Dunſler, on the - 13th of February 1775. 

wrote a leiter to Dangwall, thanking him in ſtrong terms 

for not proceeding againſt him, but mentioning in the 
ſame letter, that he had been informed by a perſon. who © - Ss 
had been ſent from him to Dingwall on the buſineſs,. that Mm 
IWizate had taken up the bill, and gave another, to Ding- | 
wall s ſatisfaction. It did not appear that Ding ua / took 
any notice of that letter. Ding wall for ſome time received 
intereſt upon this bill from heate, and alſo the principal 
due dy another bill, which was made at the ſame time, 
and drawn and accepted by the ſame parties, and under 
Ae circumſtances. The plaintiff ſuffered ſeveral years 


to] But, vide Abrahams, qui tam, the plaintiff, though an innocent in- X 
* B. R. T. 8 Geo. 3. 2 Aa for a valuable conſideration. 
* | Pic the caſe of Bower v. Bampton, 
wy If it had been proved, that the B. R. T. 14 Geo. 2. 2 Str. 1155. and 

was for money won at play, it Lowe v. Waller, T. 21 Geo. 3. infr 
Wald have been yoid in the W . 


- 
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doned all recourſe againſt the acerptor. They cited a caſe 
of Black v. Peele, which was firſt tried before Lord Maxs- 
FIELD, and afterwards before De GRET, Chief Fuflice, and 
guer, which had been tried a few months ago, and in 


the acceptor, and, upon that ground, (the jury having 


249 J 


[2] That caſe was tried, a ſecond ſwore, that Walpole had poſitive) 
time, at Guildball, at the Sittings after greed to conſider Pullenq 1 1. 
. this term, before Slynner Chief Baron, as at an end. The jury - 
when Alexander, who bad indorſed the defendant: Walpole had kept the 
bill to Walpole, was produced as a wit- from 1792 to 1775, without eln 
neſs on the part of the defendant, and upon Pulleney. | 


* 


& 


where any thing ſhort of an expreſs diſcharge had been held 


. within the years preſcribed by the ſtatute of limitations, is 
_ + ot enough. The holder may proceed againſt a drawer or 
indorſer, (if he has given proper notice of the non-payment 


the acceptance, his attorney to6k a ſecurity from Dalla, 


CASES IN MICHAELMAS TEAK 
to elapſe without calling upon Dunfler, or treating him 
the debtor. 755 : OY oF 
Dunning, and Coruper, in ſupport of the verflict. Tbe 
Solicitor General, Peckham, and Baldwin, for the plaintiff, 
For the defendant, it was argued, that the holder of x 
bill of exchange may difcharge the acceptor without Feceiv. 
ing payment, or delivering up or cancelling the bin. That 
ſach diſcharge may be implied as ſtrongly from circum- 
ces in the coriduct of the holder, as if he had expreſſed 
direct words, That the queſtion was a-mere-queſtian 
of fact, to be determined by a jury; and the beligviour of 
the plaintiff in this caſe ſhewed clearly, that he had aban- 


allo Walpole and others v. Pultency, in the court of Hache 


which, they ſaid, there had been an implied diſcharge of 


found a verdict for the plaintiff) the court kad granted a 
new trial, vg 4 1 85 
On the other ſide, it was inſiſted, that there was no caſe 


to preclude the holder from having recourſe upon the ac- 
ceptor. That filence towards him, for any length of time 


by the acceptor when the bill fell due,) and recover part 
againſt him, and yet recur, for the remaining part, 10 tbe 
drawer. In the caſe of Black v. Peele, there was an cxprels 
diſcharge. The caſe was this: One Dallas was the drawer, 
Peele the acceptor, and Black an indorſee. Black arreſted 
Peele, but finding that no conſideration had been given for 


and fent word to Peele, „ that he had ſettled, with Dolls 
and be need not trouble himſelf any further.” Dalla 
afterwards became a bankrupt, and then Black demanded 
payment of Peele, In Walpole v. Pulieney, a book of the 
plaintiff's own was produced, in which the bill was en- 
tered, and over againſt it this memorandum, . Mr. Pur 
«© teney's acceptance annuiled [2].” 
Lord MaxsFIELD,—There is no doubt but a holder of 
bill may diſcharge any of the parties, but there is wm 
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ference between the acceptor 
ceptor is firſt liable, and, to be entitled to have recourſe 

inſt him, it is not neceſſary to ſhew. notice given to him 
Jane by any other perſon. In the preſent caſe 
the queſtion is, whether any thing has in fact been done to 
diſcharge the defendant. e plaintiff being appriſed that 
heute was the perſon for whoſe benefit the bill was 


curring to him for payment, The defendant was ſenſible 
of his kindneſs in not reſorting to him in the firſt inſtance, 
and wrote to thank him for it. No uſe was made at the 
trial, nor on the preſent argument, of what might have 
been a material circymſtance, viz. the defendant's having 


beate. Probably the fact did not warrant him in this aſ- 
fertion, If the plaintiff, by any thing in his conduct, had 
confirmed him in ſuch a belief, it might have altered the 
caſe 3 but nothing of that ſort appears. I think there is 
no ground to ſay he was diſcharged, 7 * 

WiLLEsS, Juflice, I am of the ſame opinion... I do not 
think filence can diſcharge the acceptor. No caſe of a tacit 
diſcharge has been produced. In Black-v, Peele, the diſ- 
charge was in expreſs words. In Walpole v. Pulteney, the 
ale was put upon the entry in the book being an expreſs 
diſcharge, Beſides, that caſe is ſtill depending. 8 
ASHHURST, Juflice,—I am of the ſame opinion. 
xceptor makes himſelf a debtor, and his caſe is different 
dom that of the other parties to the bill. Nothing but 
expreſs diſcharge will do. The defendant endeavours 2 
prove a diſcharge from letters, but they do not come up to 
t, and the conduct of the plaintiff amounts only to indul- 
hence towards the acceptor. . 

BuLLes, 
Nothing -but an expreſs agreement can diſcharge an accep- 
m. And nothing of that ſort appears in this caſe, The 
phintif''s conduct meant nothing more, but that he would 
n to recover from the drawer, who was the original and 
rue debtor, if he could. 19 

The rule made abſolute [+ 71]. 
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and the other, that the ac- 1779. 


drawn, did right in conſidering him as his debtor, and re- 


2 


. 
* 


5 


Dusti. 


8 


written to the plaintiff, that he had been informed by a 
perſon who. had been ſent from him to the plaintiff to talk, . 
with him about the bill, that ir had been delivered up to 


[ 250 ] 


A 


Fuſtice, —1 am clearly of the ſame opinion. | 


[t71] Exis v. OGalinpo, B. R. 
24 Geo. 3. ine 


Afenyft, by the payee of a bill of 


M. 


rawer and acceptor were 
un. ; Whea the bill wear} due, 
& pain received of the drawer, 
1% 4d. and, at the ſame time, 


4 


of this bill 


* 2 30 J. againſt the accep- pa 


KR 2 


the following indorſement was made on 
the bill; via. Received on account 
; J. 155. 4d. Balance re- 

maining 26 J. 14s. 8d. I promiſe to 
y to Mr. Thomar Elks within three 
months from the date of this.” Signed 
- James Galindo, who was thedrawer. 
he balance was never paid, and, at 
the diſtance of three years, this action 


a 
* 


— * 


was tried before Lord 
x Hangfeld. who thought 
- * charged, and non-ſuited 

the plaintiff. - | 
On a rule to ſhew cauſe, why there 


ſhould not be à new trial, Lord Manſ- 


field ſaid, he did not think the caſe at 
all interfered with the determination in 
Diag wall v. Dunfter, which had been 
cCited aga ground for the application. 
However, the rule was granted. 


The Solicitor Genera! (Lee), and 


Baldwin, for the plaintiff contended, 
that the indulgence for three months 
could no more be held- to amount to a 
diſcharge, that the payment of part; 
and that it was clear law, that payment 
of part by the drawer would not diſ- 
charge the acceptor, An acceptor and 
.drawer ftand- in different ſituations, 


The indorſement was made to prevent 


an imputation of lacher, becauſe delay 
in coming againſt an acceptor, may 
diſcharge a drawer or indorſer. But 
nothing under the limitation of ſix years 
will diſcharge the acceptor. | 
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Monday, x5th THE Plaintiffs, Planchz and Yaucquery, ' merchagts it 
Nor. F * nods, 4 Re pat the Seed (hy 
agdalena, loſt or not loſt, at 

% from London and Ramſgate to Naniz, with liberty to cal 
« at O/end, being a general ſhip in the port of London for 
% Mantz. There was a declaration in the policy, tha 
the infurance was made on account of “ certain pe 

« carrying on trade under the name and firm of Pallet d 
« du Plefſir, Monſieur Luſſeaur le Feune, Guillaume Albert * 
Poitier de la Guenlte” The defendant underwrote it 
policy for 300 J. at three guineas per cent 
clearances from the cuſtom-houſe in Londen, and ber 0d 
papers, were all made out as for C 
and goods were intended to, go directly from Lone * 
Nanta, without going to end. Bills of lading, wy | 


Londen, infured 


If s are eo called the Maria 


inſurcd on 
board a ſhip * 
from London 
to Nantz, 
vith liberty 
to call at 
9 2 und 

e is Clear» 
ed only for 66 
O/flend, but 
Tails directly 
lot Nants, 
that being the 
N. couiſe 
of the trade 
m order to 

re certain 
duties both 
in 
li 


notice, 


uſe th 
ſhould not have been left to the jury; it 
i of the circumſtances: The 


drawer and acceptor were brothers. 


. doubt is, how 


pi ANCHE and Another, againſt FLETCHER 


Exglond and Fronce, there is no fraud on the underwriter {o far 8s to vente Oe 
oy —If an inforance is made before the commencement of hoſtilities, but 
Cy expects a war immediately, the inſurer is not bound to give the 
though the ſhip do not fail till after the war takes place, and the 


2 
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Lord\Monefeldj-sFhe doubt is; wh 
er, inſtead of a nonſuit, the IS 


being 2. queſtion. of intention arifng out 


Ahe bull wa 
probably an accommodation. bill, as the 


WiLLEs, Juſtices, — it was efta 
ed by Dingeall v. Dunfler, that lach 
will not 7 the acceptor, My 

ar this indorſement . 
eefrity diſcharges the acceptor, and 
ink that queſtt6n ought to have been 
leſt to the jury, © 9 
BuLLen, Fuſfice,—There is wp 
doubt as to the law. It is as has bee 
ſtated by the counſel for the plaintif, 
1 rather think the. caſe ſhould have 
gone to the jury. But I am oc 
therefore of opinion, that there ſhould 
be a new trial. The indorſement could 
not have been meant as an additiona 
ſecurity, for the drawer. was equally 
liable- before. 1 ſhould have left the 
eftion to the jury, but with wy 
ftrong obſervations ; and, a8 the de 
mand is ſo ſmall, 1 do not think e 
ſhould be a new trial. 


© The rule diſcharge 


The pip! 


only, but the 3 | 


F 


is liable in caſe of copture—The courts in this country do not take notice f 


terenue laws, 


- 


In THE TWENTIETH YEAR OF GEORGE 11, | op 


N A dated.the 8th of July 1778, were Ggned n 
1 n Landon, but 3 to be made at g. 8 


and that the goods were ſhipped there to be deli- 2 


rered at Nanta. The policy was ſubſcribed by the defend r aga 
ant on the yth of July, and the lading was taken in be- Fart 8 
tween the 24th of July and the 17th of Auguſl. The pro- * 
ckmation for making repriſals on French ſhips, Sc. | bore > 
date the 29th, and appeared in the Gazette on the 31 of © _ 
Juh. Two underwriters had ſigned the policy after the "Wo 
mation, at the fame premium of three guineas ; | 
onthe 31ſt of July, and the other on the 7th of Auge. ” 
The ſhip ſailed on the 24th of Auguſt, and was taken by © 
King's cutter on her way to Nantæ. After her departure M 
from Graveſend, the captain threw overboard all the papers © - 
be had received from the cuſtom-houſe at London, They 
had been obliterated by the cuſtom-houſe officers at Graveſ». . 
end, and were no longer of any uſe. The ſhip was re- 
leaſed by the Admiralty, but the goods were condemned. 
The plaintiff had no connection or thare in the ſhip.; Buch 
vere the material facts of this caſe, as they were. ſtated 
this day, by Lord MansSFIELD in his report, upon a rule to 
ſhew cauſe why there ſhould not be a new trial, The 
cauſe had been tried at the laſt Sittings at Guildhall, and a 
verdict found for the plaintiffs. The grounds of the ap- 
plication for a new trial were two. 1. That there was a 
fraud on the underwriters, the ſhip having been cleared I 252 
out for Qfend, and yet never having been deſigned for that 
place, 2. That, as hoſtilities wore declared after the po- 
lie was ſigned, and before the ſhip. ſailed, the defendant 
ht to have had notice, that he might have exerciſed hi 
liſcretion whether he would chuſe for a peace premium to 
run the riſk of capture. Beſides the facts above-mentioned, 
bis Lordſhip ſtated, that the plaintiffs had produced evi- 
ence to thew, that all ſhips going with goods of Britiſb 
mmnufacture to France clear out for Offend without mean- 
ng to go thither, and that this is univerſally underſtood by 
perſons concerned in that branch of commerce. The rea- 
ſon ſuggeſted for clearing out for Offend, and afterwards 
making bills of lading as from that place, were, that the 
bght-houſe duties are ſaved, which are payable when the 
Wyage is known to be direQtly. down the Channel, and 
tat the French duties are lels upon goods from Offend, 
an from England. 
The Solicitor General, and Bower, for the plaintiffs, 
Owning, and Davenport, for the defendant. 
forthe defendant, the fabrication” of falſe and colour- 
Bl papers, and the ſuppreſſion of the true deſtination of 
de ſhip, were argued as circumſtances of fraud, tending 
illead the underwriter, as to the voyage intended to be 
für, and the nature of the riſk, But the ſecond ob- 
d 9 « R * | , : jection " 
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c AS IN MICHAELMAS TERM © 
„ jeftion, was chiefly relied upon, and it was faid, that | 
— was the duty of the inſured to have given the underwrite 
Piancue information, that the ſhip continued in the River tr the 
_- apainſt Proclamation. It was alſo contended, that in time of war, 
Preuss. the exportation of enemy's property, even in neutral bot. 
© © toms, was illegal, and that an inſurance upon ſuch good 
Was void, | Th 15 
In anſwer to this, it was ſaid, in the firſt place, thu 
there was no compulſion, by the terms of the inſurance, 
ſor the ſhip to go to * If her fixed deſtination u 
underſtood by the underwriters, had been from England 
to Offend, and from Offend to Nantz, the policy would 
bave been otherwiſe worded; and the courſe of the trad: 
being notorious, the defendant could not be deceived or 
' miſled by her being cleared out for Offend. As to the 
ſecond objection, the rupture with France was impending 
and expected by all the world at the time when the policy 
was ſigned. The proclamation did not contain an inter- 
diction of commerce between the two nations; the packets 
and mails paſſed regularly between Dover and Calais long 
1 afterwards. There was nothing illegal in exporting or 
11 inſuring French property in neutral bottoms after the pro- 
| clamation, and the premium on ſuch goods in neutral 
ſhips did not riſe for a long time after the commencement 
of hoſtilities. If the tranſaction had not been ſtrictly legal, 
there were caſes where the court had refuſed to grant a 
new trial on that ground when the objection was againit 
the juſtice and conſcience of the caſe (a). (#6 
Lord MANSFIELD,—This verdict is impeached upon two 
grounds. 1. It is ſaid, there was a fraud on the under. 
writers in clearing out the ſhip for Offend when ſhe vs 
never intended to go thither. But I think there was no 
fraud on them, — perhaps not on any body. What had 
been pracliſed in this caſe was proved to be the conſtant 
courſe of the trade, and notoriouſly ſo to every body, 
The reaſon for clearing for Offend, and ſigning bills of 
lading as from thence, did not fully appear. But it vs 
gueſſed at. The Fermiers Generauæ have the management 
of the taxes in France. As we have laid a large duty on 
French goods, the French may have done the ſarae on 
ours, and it may be the intereſt of the farmers to conmme 
at the importation of Engliſh commodities, and take Oftnd 
duties, rather than ſtop the trade, by exacting a tax which 
amounts to a prohibition. But, at any rate, this ws 0 
fraud in this country, One nation does not take ol 
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Hi _ (a) They cited Deerly v. the Ducheſs ognized in Allen v. Poſtal, C. J. K 
1 of Mazarine, B. B. H. 8 . 3. 2 Salk. & v7 3- 2 Blackft. 1177- 0 Fu 
= 646. Smith v. Poge, 1M. 8 W. 3. B. alſo Ednonſon v. Machell, B. K. f. 
i * ibid. 644. Searles v. Sticer, B. R. 27 Geo. 3. 2 Term Rep. 4. 
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the revenue laws of another [1%] With regard to the 1 — 
exafon of the light-houſe duties, the ſhip was not liable | 
to confiſcation on that account. 2. The ſecond objection p;aucus ; 


England and France, on the 17th of h, expected the 
immediate commencement of a war. I will not ſay it was 
actually commenced ; but the ambaſſadors of both coun- 
tries were recalled ; the Pallat and Licorne were taken; 
the fleets at ſea; and, as it appeared afterwards, wait 

for each other to fight. It does Hot appear that the g 

were French property [1]; an wy, 4 a” might be ſending 
his goods to France in a neutral ſhip. But it is —_— 
whether they were Engliſb or French, The riſk inſur 
extends to all captures { 2], and as to other under writes 
signed at the ſame premium, after the proclamation, it [ 254 ] 
appears that the war riſk was in view. when the defendant 
ſigned. Shall he avail himſelf of an event which encreaſes 

the riſk, but which he had in contemplation when he 

underwrote the policy? I am of opinion that there ſhould 


2 1 
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not be a new trial. | a 
5 i; The rule diſcharged [+ 74]. - 
tl y] 8. P. Boucher v. Lawſon, B. declared being French, and from the 
dent R. H. & Geo. 2. Caſes Temp, Ld. Hardw. condemnation at the Admiralty. 
gal, 85. 89, 90. Holman v. Johnſon, B. {[z] The deſcription of the rille was 
nt 2 X T. i5 Geo. 3. Corp. 341. 343- in the uſual printed form. 
unt [1] It was aſſumed by the counſel [+ 72] Vid. Henkle v. the Royal Ex. 

for the defendant, from the names of change Aſſurance Company, Canc 1749. 
two the perſons in whom the intereſt was 1 Yez, 317. 
der- | | 
vas Wi ; | 
* Jouns ron and Another againſt SUTTON. Morn 
ſtant HIS was an action on a policy of inſurance on goods An aſſurance = 
0dy, T on board the thip V A. e or not loſt, “ at and HO 
Ils of from London to Nuw York, warranted to depart with hibited by the 
v convoy from the Channel for the voyage (a).“ laws of this 
ment The cauſe was tried before Lord MANsFIELD, at the ary a i 
ty on laſt Sittings at Gya/dhall, and a verdit found for the | 
* plaintiffs, The defendant obtained a rule to ſhew cauſe 
nave why there ſhould not-be a new trial, which came on to be 
Jed ugued immediately after the foregoing caſe of Planche v. 
{hich flacher. The facts, upon his Lordſhip's report, appeared 
*. to be theſe: The ſhip was cleared for Halifax and Neu- 
ice 


lt. She had proviſions on board, which ſhe had a 
lcence to carry to New-York, under a proviſo in the pro- 
bidtory act of 16 Geo. 3. c. 5. But one half of the cargo, 
cluding the goods which were the ſubject of this policy, 
Was 


(a) Vide Lilly er, Ae H. 19 Geo. 3. P. 72. 
| | 4 


is, that the policy was made before, and the ſhip failed "againſt 
after, the proclamation for repriſals. But every man in Fur cus ** 
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SUTTON. 
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N Jon . tion by Sir William, Howe to allow the entry of unlicenſed 


given at the cuſtom-houſe here, by which the captain 


goods. 
+ 7575 [1], by an American privateer. 


That there was no imputation on the defendant in making 
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was not licenſed, and was not calculated for the H 
market, but for New-York. There had been a proclans- 


goods at New York, and though there were bonds uſl 
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engaged to carry the goods to Halifax, thoſe borids were 

afterwards cancelled, on producing a certificate from n 

officer appointed for that purpoſe at New-York, declaring, 
that they were landed there. The commander in chief 

bad no authority under the act of parliament to iſſue ſich 

proclamation, or to permit the exportation of unlicenſed 

The Venus was. taken in her paſſage to Nu 


Th Dunning, and Peckham, for the plaintiffs.—The $cicitr 
General, and Lee, for the defendant. Fd: 
On the part of the plaintiffs, it was contended, that 1 
verdict agreeable to the juſtice and conſcience of the caſe, 
although the tranſaction might not be ſtrictly legal, would 
not be ſet aſide by the court. The caſes cited on this 
point in Plancht v. Fletcher (z), were inſiſted upon, and i 
modern caſe of Burton v. T hompſon (a), was alſo mentioned; 
in ſupport of the ſame doctrine. Nc ob 
On the other fide, it was ſaid, that the plaintiff's counſel 
were ſo well convinced that the objection was fatal, that 
they called for the cryer to nonſuit their clients, but the 
jury delivered their verdict before he could be found. 


83 


this defence, becauſe, on the face of the policy, it ws 
lawful; for licenſed goods might be legally carried to 
New-York. He was to preſume that the goods inſured 
were licenſed, The inſurer has no opportunity of ſeeing 

the clearances, | | | 
Lord MAansFIELD,—The whole of the plaintiff's caſe 
goes on än eſtabliſhed practice, directly againſt an act of 
parliament. If the defendant did not know that the goods 
were unlicenſed, the objection is fair as between the par- 
ties, If he did, he would not deſerve: to be favoured. 
But, however that may be, it was illegal to ſend the goods 
to New York, and, in pari delifto, potior eff conci in difet- 
dentis, It is impoſſible to bring. this within the caſes 
8 4 
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[1] The ſtatute (F 1.) prohibits all 
commerce with the province of New 
Tori, (amongft others,) and confiſcates 
all ſhips and their cargoes which ſhall 
be found trading, or going to, or 
coming from trading with them. Then 
there is a proviſo (g 2) excepting ſhips 
laden with. prayifions for the uſe of his 
Majeſty's fleets or garriſons, or the 


inhabitants of any town poſſeſſed by his 664- 


Majefty's troops, provided the maſler 
ſhall produce a licence, ſpecifying the 
voyage, &c. and the quantity and 
ſpecies of proviſions z but by the ſawe 
pon it is declared, that goods 99 
icenſed, found on board ſuch fp 
ſhall op — Ae 

=) Supra, p. 253. Mal | 

10 3. R. M. 32 Geo. % 3 Burt 
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n have ban a ne er eee 1999. 
ion of the law of the-land.—As to the nonſuit, 
f it had been recorded, d have ſet it aſide — — 
the plaintiffs might not imagine themſelves injured 0 
admiſnon of their counſel. ih g 
Tue rule made abſolute ( ]. 
(6) Vide Delmada v. Motteus, B. R. M. 25 Geo. 8 


a | 
a L OS 8 6 ss) 
Lee againſt WuiTE and Others, . 
FHs cauſe, which was an action of treſpaſs for taking The inhahi- 
the plaintiff's goods, was tried before HzaTH, Ser- — 
jeant, at the laſt Aſſizes for Somerſetſbire. The defendants city, borough, 
juſtified under the ſtatute: of 1 & 2 Philip and Mary, or town cor- | 
cap. ). (a), A verdict was found for the plaintiff, 'but e974" fur ugg 
ſubject to the opinion of the court on a caſe which ſtated ; 1 & 2 Fb. & 
That Frome is an ancient market- town, but not a town %% 7. from 
corporate, nor having any guild, fraternity, or liberty; 3 
that the plaintiff, at the time of ſeizing the goods in the other macket 
declaration mentioned, did not inhabit in Frome, but was towns, Ge. 


an inhabitant of the city of Hereford, carrying on the trade 3 and 
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T 
ce 


nd. of a linen-draper there; and that, in the room in the de- ae 90 
ing caration mentioned, in the town of Frome, and not in any 
was open fair, he proffered to ſell, by retail, the goods in the 
| to declaration mentioned, being part linen-cloth, part haber- 
red daſhery, and the reſidue mercery wares, not being of his 
eing own making [1]; that two of the defendants, being con- 
| ſtables of Frome, and the other defendants in their aid, 
caſe entered the room, and ſeized and carried away the goods. 
t of Batt, for the plaintiff. — Davenport, for the defendants. 


Batt having mentioned the caſe of Davis v. Leving, 
reported in Levinz (b), (where, upon a demurrer, it was 
adjudged, that the inhabitants of one market-town might 
ſell their goods by retail in another, and were not meant 


8 


efen- to de prohibited from ſo doing by the ſtatute of Philip & 

cales Mary,) Davenport admitted, that it was deciſive; and the 

hich court, without argument, declared themſelves to be of 

. chat opinion. c A | 

p the The -Poſtea to be delivered to the plaintiff. 

; and | | i | 

(ame e 1, 2. cloth of the vendor's own making, 
* ('] By 55. of the ſtatute, there is (5) B. R. 25 Car, 2. 2 Lev, 89. 


u exception as to the linen or woollen 
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Toeſtay, 


— 


Iso and Anothery*Afignees of Bux ron, 


16th Nor. 


The depoſi- P HE defendant having obtained a judgment apai 
_ the act T Burten, levied on bis effects to the et 2 
ben recorder debt, on the 25th of b 779. On the Ah of 
acco ding to Habruary following, a commi of bankruptcy iſſued 
$ Geo. 2. 6. 30. againſt Burton, and he was found a bankrupt, on the 
3 $1) ain a evidence of Anne Wells, then his ſeryant, who ſwore to 
action at law, ſeveral acts of bankruptcy on the 7th and 8th of 2 
to prove the Before the ſheriff had paid the money over to Villen, the 
er aſſignees gave him notice not to part with it, ſtating to 
mptey was him, that an act of bankruptcy had been committed before 
. 1-2 the execution of the writ of fieri faciat. The ſheriff 
in, © plied for, and obtained, leave to pay the money into 
court, and the aſſignees having moved that it might be 
paid over to them, the court directed a feigned iſſue to 
try, * whether Burton became a bankrupt balive the 25th 
« day of January 1779.” At the trial, the plaintiff 
proved, that Anne Wells was dead, and produced an office- 
copy of the record of her depoſition, made according to 
the directions of the ſtatute of 5 Geo. 2. c. 30. (41. i 
order to ſhew, that Burton had committed an act of 
bankruptcy before the 25th of January. It was objecled, 
at the trial, that it was not the meaning of the ſtatute, 
that the depoſitions, when entered of record, ſhould be 
evidence of the preciſe time of the party's becoming 4 
bankrupt, but merely that he was ſo before the commiſſion 
| flvued. Lord MansFIELD, before whom the cauſe was 
tried at the Jaſt Sittings at Guildhall, admitted the evi 
dence; and a verdi&t was found for the plaintiffs; but 
his Lordſhip ſaved the point; and the defendant, in the 
beginning of this term, obtained a rule to ſhew cauſe why 
the verdict ſhould not be ſet afide, - | 
The caſe came on to be argued, this 1 8 by the Sa- 
citor General, and Davenport, for the plaintiffs, — Dunmng, 
and Erſkine, for the defendant. | 
In ſupport of the rule, it was argued, that the purpoſe 
of the proviſion for making a record of the depoſitions 
declared, by the preamble, to be, to protect the titles of 
purchaſers under commiſſions of bankrupt, which purpolc 
is attained, if depolitions fo recorded are only admitted a 
evidence of every thing neceſſary to ſupport the commiſſion; 
[ 258 ] and, for that end, proof that there was an act of bant- 


ruptey before the commiſſion iflued, is ſufficient, 7 10 


of 
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8 = > = 388 


SSA SS 


more extenſive conſtruction were received, the 
numberleſs inſtances, would be to overturn, inſtead 


4 Sh © & + w 4 


w#. 


efabliſhing titles under commiſſions, A man who has 
deen in poſſeſſion almoſt twenty years might loſe hi 
eſtate, in an ejectment, on this 
2 commiſſion is opened, the commiſſioners. never inquire, 
or crols-examine the 3 as to the preciſe wag of the 
bankruptcy, and therefore no preciſion on that point is 
1 for in the depoſitions; and Lord HARDWICKR 
publicly approved of that method of proceeding, and faid, 
that the commiſſioners ought not to find the exact time, 
not thinking that within their province. When a ſtatute 
encroaches on the general rules of law, by making that 
evidence which otherwiſe is not, it ought to be conſtrued 
ſtrictly, and not carried beyond the purpoſe for which the 
innovation was introduced. | 5 

On the other ſide, it was ſaid, that the act of parlia- 


evidence. The degree of credit a jury might chuſe to 
give to them was another queſtion. They might be con- 
tradicted or miſbelieved. The argument from the manner 
in which the preamble of the clauſe of the ſtatute on which 
the point aroſe was worded, could have no weight. It 
ſpecies only the inconvenience. to purchaſors of meſſuages, 
lands, tenements, or hereditaments ; would it be comtended, 
that purchaſors of perſonal property could not avail them- 
ſelves of the depoſitions, - when recorded to prove their 
title? If thoſe depoſitions are to be read in evidence, 
they muſt be. taken all together, and cannot be garbled, 
and part conſidered as admiſſible, part not, Beſides, the 


of depoſitions made up in the manner directed by the act, 
* ſhall and may be given in evidence to prove ſuch com- 
* miſhons, and the bankruptcy of ſuch perſon againſt 
„ whom ſuch commiſhon hath been or ſhall be awarded, 
« or other matters or things [t]. : 

Lord Mans+1ELD,—At the trial, I had a recollection 
that this queſtion had come before the court upon ſome 
former occaſion, and that Sir Fletcher Norton had argued 
it, but I did not remember the event, The objeCtion. to 


7 


* 5 


where the only fact in iſſue is the time when the bank- 
| | *  ruptcy 
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rt of evidence. When 


ment was compulſory as to reading the depoſitions in 


the evidence ſeemed to me to have weight, in this cauſe, 


258 
1779. + 

* — - — ＋ - 
Janson 
againſt 

WIILsox. 


$: 


enacting part is general, and ſays, that copies of the record 


\ 
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[1] There is a remarkable inac- ſequent part of rhe clauſe, nor of the 


euracy in this ſection of 5 Ges. 2. c. 30. 
which was not mentioned on the pre- 
ſent occaſion. After preſcribing the 


manner of entering the commiſſion, 


on, proceedings, and certiß- 

e of record, it ſays, that true copies, 
boned and atteſted as herein after- 
antoned, ſhall and may be given in 
"10:2, but there is not in the ſub 


act, any proviſion for atteſting or ſign- 
ing the entries ſo made. It is only 
enacted that the Chancellor ſhall ap- 
point a perſon who ſhall by himſelf or 
his deputy, by a writing under his or 
their hands, enter of record ſuch com- 
miſſions, c. — A. How the copy of 
the depoſition in this caſe was atteſted 
and ſigned? 


259 


2 ok the ft 
— 2 and left the jury to judge of the weight of i, 


Derr But faved the p 
apainſt conſideration, it ſeems 


Wits SON. 


paurchaſors under a commiſſion, but alſo thoſe to which 
the creditors of- a bankrupt were expoſed. What Lord 


$ . 
4 
* 
[ 260 ] 


© (a) T. 8 Geo. 3. 4 Burr. 2235: - [2] The Solicitor General (aid, Lord 
Since reported, 1 Blackft. 660. t 


neſſes wi 


might have been contradicted. 
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ptcy took place, I took the ſafeſt way, I admitted the 


t ſaved the point for the opinion of-the court, Upon 
early determined by the aft 0 
parliament itſelf. The witneſs cannot tell his ſtory. 

the commiſſioners, without ſaying when the act of bank. 


ruptey was committed. He muſt mention that, natural, 


and of courſe, and therefore is the more likely to ſpeak 


the truth. In many caſes its being an aft of bankrypicy 


depends on the time. The legiſlature: confidered thy - 


e as indifferent perſons, examining the wit, 
th impartiality, and taking care of the intereſts of 
all parties, It is very common for the enacting part of 1 
ſtatute to extend beyond the evils mentioned in the pre, 


| amble, and the Engliſh language does not afford mon 


general words than thoſe uſed in the enacting part of thi 
ſtatute. It turns out, that this very point was agitated' in 
the caſe of Alderſon v. Temple (a), and, after conſideration, 
the court was unanimous, that the act is concluſive, and 
the depoſitions are admiſſible evidence to all pyrpoſes. 
WiLLES, and ASHRURST, Juftices,. of the ſame opini 
Bv LLERs Fuftice,—l1 have a note of Alderſen v. Temply 
which mentions this point, and Mr. Davenport has lent me 
one of his, which is very accurate (ö). The court, at ful, 
were not aware of the words of the act, but afterwards, 
though there was no expreſs deciſion, the audience were 
impreſſed with the idea that they were all clearly of the 


opinion juſt ſtated by his Lordſhip. - The-preamble of the 


act does not merely recite the inconvenience ariſing to 


HarDWICKE ſaid has been miſunderſtood. He was ſpeak- 
ing of the adjudication by the commiſſioners, not of the 
depoſitions, which muſt mei tion the time, ſo as to fix it 
after the date of the petitioning creditor's debt, and before 
the iſſuing of the commiſſion [2]. Some acts of bank 
ruptcy depend entirely on the time, Thus keeping houſe 
on a Sunday cannot make a man a bankrupt. It is unne- 
ceſſary, in this caſe, to determine, whether the depoſitions 


The rule diſcharged, 


Hardicke's reaſon for adviſing com- 


| this point is not mentioned by either of miſſioners to find the bankruptcy ze. 


theſ 


note. 


nerally was, that they might allow al 


| 0 Bulk, juſtice, read Davenport s who were creditors prior to the date of 


the commiſſion to proye their debts 


* 
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MacpowaAtt againſfi FRASER „ 


HIS was an action upon a policy of infurance on the n , uw. 
ſhip the Mary 2 re from New Neri to tation that a 
« Philadelphia,” At the time when the inſurance 'was — —_— N 
made, which was in Londen, on the yoth of January, the * wary jo 
broker repreſented the fituation of the ſhip to the under- performed two 
writer as follows: „ The Mary and Hannah, a tight veſſel, birds ape 
i ſailed with ſeveral armed ſhips, and was ſeen fafe in the (17% that 
« Delaware gn the 11th of December, by a ſhip which ſhe had got as 
1 arrived at New York,” In fact, the veſſel was loſt an far 1 
the gth of December, by running againſt a cheuaur de Miſe, ring e 
ed acroſs the river. The cauſe came on to be tried days hefore 
ore Lord MansFIELD, at the laſt Sittings at Guildhall, The Wy men- 
The defence was founded on the miſrepreſentation as to ,inake is ma- 
the time when the ſhip was ſeen ; and the repreſentation terial, and 
and the day of the loſs being proved, the jury found for — 86 
the defendant. On Monday, the 8th of November, Dun- . 
ring obtained a rule to ſhew cauſe, why there ſhould not 
de a new trial, which came on to be argued this day. 
The Solicitor General, and Danning, for the plaintiff. — 
Le and Davenport, for the defendant. | 
On the part of the plaintiff, the difference between a 
warranty and a repreſentation was much enlarged upon. 
lt was admitted, that the repreſentation in this caſe was * 
falſe in point of fact, though the infured, at the time, 
delieved it to be true. It was alſo admitted, that a repre- 
ſentation, if falſe, in a material point, annuls the contract. 
but it was contended, that the particular day when the 
ſhip had been ſeen in the Delaware was not material. 
at the meaning of the repreſentation was to inform the 
underwriter, that the ſhip had got ſafe through two thifus 
of her voyage from New York, and beyond the reach of 
capture, What was ſtated as to that material part was 
perfeMly true, and that was all that was neceflary, as was C 261 ] 
decided in the caſes on the inſurance of the Fulius Ceſar (a). 
If the repreſentation had been, that ſhe had been ſeen on . 
the $h or gth in the Delaware, it would have made no 
difference in the premium. There might have been cir- 
cumſtance which would have rendered the day material, 
4 2 great ſtorm on the gth or roth; but there was nothing 
of that ſort in this caſe. An intentional miſrepreſentation 
va not imputed to the inſured. The manner in which LP 
the miſtake aroſe was this [1] : The captain who had * 
(a) Pawſon v. Ewer, c. ſupra, written from New York, but which had 


þ1t. Note [3]. | not been produced at the trial. 
LJ This was ftated from letters g 


* 


779. 
Macpow- fail from New York indifferently, either when the fails 


ah 
» x5 


Frazzr. was underſtood to mean from Sandy Hook, and it was 


5 
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the ſhip ſaid,” that he had ſeen her on the fifth day after 
her departure from Neu York. It ſeems a ſhip is faid to 


from the quay at New.York, or from Sandy Hook. 
the captain mentioned her departure from New York, be 


known that ſhe had failed from thence on the 6th; but it 


turned out that he meant to ſpeak of her departure from 


the quay, which was ſome days before. 


For the defendant, it was argued, that the materiality of 


| the fact miſrepreſented was before the jury,-and that they 


had exerciſed their judgment upon it, and determined by 


1 


their verdict, that it was material. 

Bord Maxsr EIn, The diſtinction between a warranty 
and a repreſentation. is perfectly well ſettled. A repreſent- 
ation. muſt be fair and true. - It ſhould be true as to all 
that the infured knows; and, if he repreſent facts to the 
underwriter, without knowing the truth, he takes the riſk 
upon himſelf ſy]. But the difference, between the fat 
as it turns out, and as repreſented, muſt. be material, 
The caſe of the Julius Ceſar was very different from this, 
The ſhip, there, was only fitting out when the inſurance 


was made. No guns nor men were put on board. It 


was only faid- what was meant to be done, and what was 
done, though different, was as advantageous, or more ſo, 
than what had been repreſented. There was no evidence 
of actual traud in the preſent. caſe, and no queſtion of that 
fort ſeemed to be made, But there was a poſitive aver- 
ment, that the ſhip was ſeen in the Delaware, on the 11th 


of December. The underwriter was deceived as to that 


* 


fact, and entered into the contract under that deception. 


{ 262.) There was no evidence at the trial auen ſhe was ſeen in 


rc} 80 


the Delaware, or in what condition; but, ſuppoſe the 
fact had been explained in the manner now ſuggeſt 
why did the inſured take upon him to compute ibe day 
of the month on which ſhe had been ſeen ? Why did be 
not mention exactly what his information was, and leave 
the underwriter to make the computation? In inſurances 
on ſhips at a great diſtance, their being ſafe up to a certan 
day, is always conſidered as a very important circumſtance. 
Jam of opinion, that the repreſentation concerning 
day was material, * 

WiLLEs, Juſtice.— This is certainly only a repreſents- 
tion; but, in an inſurance on ſo ſhort a voyage, it might 
have made a material difference whether the ſhip va 
known to be ſafe two days ſooner or later. It ought 10 
have been ſhewn, on the part of the plaintiff, that it = 


, if the agent of the under- Fitzberbert v. Mather, B. E. M. 16 6 
writer does ſo, his principal is liable. 3. 1 Term Rep. 12. 
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not material, but there was no evidence that the ſhip was 42779. 

net on the 9th, or any other day. The materiality wass 
cer for the conſideration of the jur. | 

ASHHURST, Juſtice, The diſtinction which the court 

has made in the caſes on the Julius Cæſar, and ſome ä 

others, between a repteſentation and a warranty, is ex- Faases. 

tremely juſt. There is no imputation of fraud in this | 

caſe; but the inſured ſhould have been more cautious. 

lo the former caſes the repreſentation was of what was 

intended z here, it was of a fact, ſtated as having happened 

within the knowledge of the inſured. He hgh har made 

the repreſentation in the ſame word wh oF *  - | 

gence is ſaid to have been communicaigg to him. 

BULLSR, Fuftice,—We cannot ſay the difference of the 

day was not material, The ſafety of the ſhip is the moſt 

material fact of any, in caſes of inſurance. The plaintiff «+ © 

admits, that the place where ſhe was met in ſafety was 

material, Why was not the time equally ſo ? There was 

no intentional deceit, and it is perhaps unfortunate that 

the infured made the miſtake ; but I think the verdict 

„„ 


Macpow- 
L 


| The rule diſcharged [y)]. 
fog Vide Stewart v. Dunlop, Dom. Proc. 1785. 


PRITCHARD againſt PUGH. 1 + Wien, 
O Monday, the 8th of November, Mingay had moved, lt ie not ſettled 
as of courſe, to change the venue from Middleſex to whether the 
N on the uſual affidavit, that the cauſe of — the 
«ton aroſe there. The court however expreſſed con- venue from an 
lderable doubts, and ® only granted a rule to ſhew cauſe, WA —_ 

which was argued on Tweſday the th, by Davenport for + [ 263 3 / 
the plaintiff, and Mingay for the defendant, Mingay 3 
relied on the caſe of Vaddington v. Thelwell, reported in 
Burrew (a). He read a manuſcript note of that caſe lent 
tim by Kenyon, Who was counſel in it. There a ſimilar 
ule was granted, and made abſolute, but there was no 
oppolition, The other caſes cited in Waddington v. Thel- 
well were alſo mentioned, and BULLER, Fuffice, read ſe- 
feral of them from manuſcript notes in his poſſeſſion. He 
ld the doubt was to whom the writ of enquiry muſt be 
irefted in caſe of judgment by default, The court de- 

the caſe to be mentioned again this day, but Daven- 
let now produced an undertaking of the plaintiff to give 

e | material 


(a) T. 3 Geo. 3. 4 Burr. 2450. 
Me | — 98 


177 - material evidence in Maddigar, which rendered it » 


[ff 10 M. 15 Gee. 3. 2 fimilar mo- Jute, but no-cauſe was ſhewn aging, 
tion came on in C. B. in the caſe of fo chat the point is till undecidel 
Freeman v. Gwyn, reported io tags The -- 
962. The rule there was made a | 


] 7. 22 "iy in a cauſe of Douglas, for changing the venus 
955 homas, a rule was obtained Sager; but the bh uta 


ones v. 7. 


y Boxver, to ſhe w cauſe, the venue came on again, and that in J 1, 
fold not be changed into Carmarthen- Rees was made abſolute without 0ppo- 
Hire; H. 24 Geo 3. in Jener v. Rees, fition. Q A fimilar rule was the. 
Le Blanc obtained a fimilar rule, to wards obtained on the motion of Call. 
change the venue into Glamorganſbire; 
and M. 2 5 Geo. 3. in Wilkins v. Mil. 
Eams, a like rule was obtained by 


Wedneſday, 
Arth Nov. 


An executor 
cannot be ſued 
in the court of 
conſcience for 
the county of 
Alddl:fex. 


C 264 ] 


there is none in the act of 23 Geb. 2. c. 33. [1] * * 
the expreſſion of owing” is not to be found in that 20, 


(a) Vide 3 Fac. 1. c. 15. f 6. (cited or 2. the title tothe plaintiff's a9 
7 p. 245.) and 23 Geo. 2. c. 30. © or 3. an act of bankruptcy, Pe 
20 


Ii] The only exception in this ſta- None are liable to be ſummoned 
tute, when the defendant lives in Mid- ſuch as were fo, to the old com 
dleſex, and is liable to be ſummoned tothe county court, and the new cou 3 
court, is in, caſes where the © judge hold plea of no action, cauſe, dt ' 
« ſhall certify in open court on the back except ſuch as were within the old) 
« of the record, that 1. the freehold, riſdiction, 5 4. 


could not be meant that executors ſhould be ſued in the 


aſſets, That the juriſdiction is only given againſt peru 
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Ihe rule diſcharged, 


bl 


* 


— 


„ 


r 


colt in Hiles v. Meredith, B. R. J. 
25 Gea. 3. | 


” * 


A1LWAY agatn/i Bux Rows, Executor. 
HIS was an action brought upon an apothecary' 
bill, owing by the defendant's teſtator, in which the 
plaintiff had a verdict for 1/7, 5s. Peckham, ſome days 
ago, obtained a rule to ſhew cauſe, why the defendant 
ſhould have leave to ſuggeſt on the roll that he lived in 
Middleſex, and that the debt was under 40 ſhillings, 
DaveEnroRT now ſhewed cauſe, and infiſted, that it 


county court of conſcience. That the legiſlature could 
not intend to give to ſuch a court an authority to enquire 
into the conduct of executors, and take an accoudit of 


who owe any debt to the plaintiff, and an executor ig 
in law conſidered as owing his teſtator's debts, 

Peckham, on the other fide, obſerved, that, in the eſu- 
bliſhment of feveral courts of this ſort, there is an expteis 
exception relative to teſtamentary queſtions (a), and, # 


fair inference, that no ſuch exception was meant, 


« pally came in queſtion,”  '$ 


12 
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and is in the others (5). At any rate, the court would, 
(25 they had done in a very late caſe of the ſame ſort (c),) 
allow the ſuggeſtion of the fact, leaving the conſequence in 
point of law for ſubſequent conſideration. | 

Lord MANSFIELD,,-The court will not permit the ſug- 
jon of a matter on the roll, unleſs it appear to be rele- 
rant, and it could not be meant to give this court of con- 
ſcience a juriſdiction over executors. If there is no expreſs 
exception, there is one implied from the nature and reaſon 


PI | + © The rule diſcharged (d). 
% As in 3 Jace 2. . 15. and 


23 Geo. 2. c. 30. 3 | 244, Maſe v IWWyburd, 
0%) Waſe v. Wybur d, ſupra, P. 246. 


Coob RIGHT, Leſſee of Dock iN, and two 
Others againſt Dux RAM and Another. 


Ts was an ejectment, tried before SKYNNER, Chief 
Baron, at the laſt Aſſizes for Norfolb, when a caſe was 

reſerved for the opinion of the court, which, (as far as was 
material,) was as follows: Thomas Laming, being entitled 
to a remainder in fee, in the premiſes in queſtion, ex- 
pectant on the death of Ann Bulver, tenant for life, by a 
codicil to his will, deviſed them, in the following words : 
— | give my meſſuage, &c. (deſcribing the premiſes,) 
« to my ſen Jeffery Laming for his life, and, after his death, 
unto all and every his children equally, and to their heirs, 
© and, in caſe he dies without iſſue, I give the ſaid preniiſes 
* unto my ſaid two daughters and their heirs, equally to * be 
" divided between them. The teſtator died in the lifetime 
of Ann Bulver, having left the ſaid JeFrey his only ſon and 
heir at law, who, after the death of Ann Bulver, entered 
upon the premiſes, and ſuffered a recovery thereof, to the 
uſe of himſelf in fee, and afterwards conveyed them to the 
lefendants, He died in 1778, without having ever had 
ny iſſue. Two of the leſſors of the plaintiff were the two 
daughters of Thomas Laming, mentioned in the codicil to 
Ws vill, and the third was a perſon to whom they had, 
0 1776, conveyed their intereſt ex 
brother, | 

The caſe was argued, on Tueſclay, 16th of November, 
Y Le Blanc, for the plaintiff, and Lee, for the defendants, 
The court defired Lee to begin, | 
le argued, that, wherever a freehold eſtate is firſt 
ad, ſufficient to ſupport the ſubſequent, limitations as 


ders, they ſhall never be conſidered as 
own * a 


deviſes, 


P. 2. 
Wiltſhire v. Lloyd, infra, 38 1. 


pectant on the death 


(d) Vide ſupra Woolley v. Cloutman, 


p. 246. and 


Wedneſday, 
27th Nov. 


If an eſtate is 
deviſed, to 


the rettator's 
ſon for life, 
and after his 
death to the 
ſon's children 
and their heirs, 
and in caſe the 
ſon die without 
iſſue then to 
the teſtator's 
two daughter's 
(then in ee) 
and their heirs, 
—the eſtate to 
the children of 
the ſon and 
that to the 
daughters are 
both contingent 
remainders in 
fee. and a reco- 
very by the te- 
nant for life 
bars them 
both 
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executory . 


20. CASES, 1% MACH ABLNAS, AER 


I vier (a), It. eſtate gi 
B19: for 7A 17 the e LY & oh 15 5 1 155 5 
Gqans: IGHT Was. clearly a contingent HH in  remainde 
againſt over muſt, andy 8 celfity,. be. c LIEN 5 allo, 
DuxHAn, cauſe, ahora cans i 7 remainder after 2 — 
in fee b Adding BY ACN ls 9, directy in 
as not 0 be. ee pit eee Ca ſp 
deviſe there, was to for lik, without impeac ke 
waſte ; and in caſe he e Wed we apy, ifſue- 12 thi 
to ſuch ifue-male, and his heirs for ever; and if h he ſhouly 
die without ifſue-male, then to B. and' his heirs for ever. 
A. entered; ſuffered a common recovery, and died without 
iſſue; andi it was held, that the two remainders over aer cc 
A. 3 life · eſtate were concurrent [+ 74], contingent re- 
mainders in fee, and both barred by the recovery. Though of 
it ſeems very clear that Zeffrey took only an eſtate for life, 
yet it will anſwer the purpoſe of the defendants equally 
well to conſider him as having taken an eſtatę tail, dau 
in that caſe, there can be no . but the recovery 
all ſubſequent remainders. Yee Re o Browne, v. 2 lt 
Se (4), is anotber ant almoſt exactly in poin he! 
eſtate was there left, to the 2 7˙8 ſon for life, 9 nt 


achment of waſte and, aft his deceaſ un to 90 dll 

5 AI or female lawfully t to 1 U. e e + i f oe wh 

D 266 ] of his faid ſon, 4 7 paying out of per 
. 400 l. &c. which if t 


hey Ke not. pay wit {a 2 ink lea 
time then the eſtate to go to his dau ter, and. her bein, 70 
till the ſaid Oe) be raise out of the rents and as 
meſne rofits an when that, 207 to return, 

Kt x | Re 7 5 biz al, feſt 


— I 


and died, without ever having] had, avy iflue. "The daug 
| i upon his death, brought an ee but the 1 


Commen Pleas held | clearly, that her intereſt, 7 


heirs or ever. be en eg, and Tuffered a 5 0 


ited after a prior contingent remainder in, fee.” | 
55 Blanc ſaid, he took it to be e. that” te tf que 
to was only an eſtate for life and conten that 
the Wee to his children, was only in tail, and there 
fore the remainder over, beipg 10 perſons, i in off 'was 8 
veſted, and, of courſe, not ace by 4 Lech kf 


| 1 
(a) Pureſoy v. Regerr, 2 Saund. 388. (e) C. R. E. 9 M. 3. Ld. fun. x 
[cF] Neko: Leſſee of 1 Gs. Fon v. 203. 1 Salk. 575 7 2 Ex 0 5 
Beſville, R. R. Eg Gro. 2. Ca. 5 72 "te 
74 fade 258, 259. hate me * 7. 11 18 202 
(b) Vide 10 Co. 85. 3 * = 241. Since reported, 


Bachl. 777. 
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mere tenant for like, At leaſt the queſtion: was 1779. 
uy for, in the two caſzs rolied on, on the other ſide, 779 
the wards by which the intermediate eftate- was limited, Gon 
mere different from thaſe im the pgeſent will. In Ladung: againſt | 
ws. . Kine, the coyprefiien; © for ever”: is:fuper-added, Duni. 
which is 3 ſtrong ipdicatien. af the intent, to give a fe- 
bale, In Dog A. Helme, there is the ſame expreſſion, and | 
the eltate limited: is charged with. the: payment of a large 
ſon of money, Which is a circumftance that has always 
weighed conſiderably: in queſtions whether the oftate intends 
ed was for life, in tail, or in fee. Ic a will, it is not of 
coucle that. the, word “ heirs” thall carry. an eſtate in ſee- 
6mple. If ſubſe quent expreſſions manifeſt an intention 
only ta give an eſtate-tail,, che court will lay hold of them 
[1], Now, here, tha daughters were collateral heirs to their 
brother's children; if, therefore, the teftator had meant 
that. the eſtate to the; brother's: children ſhould be a fre- 
imple, the limitation over would be nugatory, and with- 
out any meaning, becauſe the beirs-oft the children could 
never be exhauſted: while the daughters of their: heirs con- 
tiued to exiſt, There are many; caſes oß this ſort, where 
limitation to heirs has been reſtrained: to heirs of the body: 
when the limitation ouen has. heen toi a cw//at-ral: heir of the 
perſon named in; the prior limitation. Thus, in Webb v. 
Haring (a), the limitation was to the teſtator's ſon; and 
F the tffatar's three, daughters. ſhauld auenlius their brother: 
qnd bis bgirs, then to them; and the daughters being colz 67 1 
ral bers ta the ſon, the: wards 4d bis being” were © 67 1 
ſeſtrained ta heint of: the bady (1). a 
Lord MaxSFIEI, On that cafe, the court put the only 
plible conſtruction on the words. The daughters could 
dot orerliye the ſon's collateral heirs; and therefore it was 
becaijury there to reſtrain the ſenſe. But here the words 
ue very different; the limitation over is not « if tlie . 
% daughters ſurvive: the ſon's, children: and their heirs,” but 
* if the ſon die without: i.. | | 
Le, in reply, admitted the general doctrine, that ſub- 
cat words, indicating! an intent: to give an eſtate-tail, 


will. 


] And this in the caſe of a-grant; a) B. R. H. 14 Jas, 1. © 
«well 2s of a will. „ Come: — 8 * 3 : * * 
%% denne terre à vous et a vos P ide alſo Jer vi Wills, Ca. 
bers a toujours en le primes del fait, temp. Talib. 1. Nottingham v. Ferning#; 
\ © Ps jeo di oultre et ſi contingat que 1 P. Will. 2 3. Parker v. Thacker, 
: a ſans heirs de votre corps, 3 Lev. 70. Attorney General v. Gill, 
„ <maine a Un untre, en ceft cas le 2 P. Will, 369. Tilburgh v. Barbeckh, 
\ 7 nendra per le 6; contingat, que votre 1 Var. 89 [+ 751. 
fat of flat tail.” 19 Hen. 6. 74. B. 
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[t 75] Morgan v. Griffiths, 2 R. H. 15 Geo. 3. Coup. 234. 
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SGcobnichr He faid, if the words had been, © and if thoſe childrep 
d againſt (i. e. of the ſon) «+ ſbould die ith iſſue,” 5 65 would 


1 
t 
| 


— 
* 7 


1779. will reſtrain the ſenſe of the word « heirs,” in a will, bu 
inſiſted, that here the intention was clear the other wy, 


Dun#4anm. have been within the rule mentioned by. Le Blanc, and like 
the caſe of Doe, Leſſee of Barnard, & another v. Ragin (a, 
where, after an eſtate to the teſtator's niece for life, ther 
was a limitation to ſuch iſſue of the niece as ſhould be liv. 
ing at her death, and to the herrs of ſuch iflue; but which 
was followed, not only by the words, and (c jn caſe 
& niace ſhall die without iſſue of her body then living,” but 
alſo by theſe words, „ or in caſe all ſuch iſſue ſhall die with 
cc out iſſue. . 
| 1 took till this day to conſider, Lord Maxs. 
FIELD obſerving, that the caſe muſt be determined 
in the ſame manner as if Jeffrey had had children. 
His Lordſhip now delivered the opinion of the court, zx 
follows: | 1 
Lord MANSFHIELD, Neither fide thought it could be 
maintained that Zefrey took an eſtate-tail. The words, 
e and in caſe he dies without iſue, being tacked to the 
preceding clauſe, muſt mean the ſame thing as and in 
« caſe he dies without children. But, for the defendants 
it was contended, that*both the limitations over were con- 
tingent remainders in fee; and, for the plaintiff, that the 
rſt was a contingent remainder in tail, and the ſecond a 
| veſted remainder in fee. None of us have a doubt but 
Ei that both are contingent remainders. There are no ei- 
L 268 J preſſions to reſtrain the ſenſe of the word © heirs” in the 
limitation to Fefrey's children. If Jeffrey had children, 
the teſtator meant to give them an eſtate in fee, Upon the 
contingency of his not having any, he meant the eſtate to 
go immediately to his daughters in — The word * heirs,” 
in the limitation over to the daughters, certainly does not 
mean ** heirs of the body,” and we cannot give the ſame 
words two different ſenſes, in different parts of the 
ſame will [1]. 


The Po/ea to be delivered to the defendants [+ 76] 


(a) B. R. T. 28 & 29 Geo. 2. cited [+ 76] Vide Denn, Leſſee of Gerrny 
at large in 3 Will. 244. hs v. Shenton, B. R. H. 16 Geo. 3. Coup 
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[1] In, Webb v. Hearing, the word 410. Doe, Leſſee of Hanſon, v. Fylde, 
© heirs” did not occur in the /aft li- B. R. T. 18 Geo. 3. Coup. 833. 
mitation. | 


Y. $1M0nD and Another again BoyDErLL. ns «oY 
1 | 1 3 th Nor. 
uld HIS action was brought againſt an underwriter, for a 4 E 
ike T return of premium. The material part of the policy 'qrance on 
a), 


#3 in theſe words: At and from any port or pay in goods,—to 
« Grenada to London, on any ſhip or ſhips. that ſhall fail be dad on 
« on or between the firſt of May and the firſt of Augu/t tain thip, to 
« 3778, at eighteen guineas per cent. to return 8 J. per cent. return part of 
« for the voyage (a), and arrives.” At the bottom there « CHAM 
was a written declaration, that the policy was, * on ſugars, arrives. 
« (the muſcovado valued at 20 J. per hogſhead,) for account 7. ee 
« of L. Q being on the firſt ſugars which ſhall be ſhipped ;, NON ng 
« for that account.” The ſhip, the Hanley, failed, with the full re- 
convoy, within the time limited, having a ward fifty-one 2 i 
bogſheads of muſcovado ſugar belonging to L. 2, She hole ſum 
urired ſafe in the Downs, where the convoy left her; inſured, al- 
convoy never eager, e and indeed ſeldom beyond 1 
Portſmouth, After ſhe had parted with the convoy, ſhe average lows 
ſtruck on a bank called the Pan Sand, at Margate, and on the gear. 
eleven of the fifty-one caſks of ſugar were waſhed over- 

board, and the reſt damaged. The ſhip was, afterwards, 

got off the bank, and proceeding up the River, arrived ſafe 

in the port of London, and was reported at the cuſtom- , 
houſe, The ſugars ſaved were taken out at Margate, and, . | 
after undergoing a ſort of cure, by a perſon ſent from town 


* 22 79 


ANS« 


. for that purpoſe, they were carried to London in other veſ- 
in the ſels; and the forty hogſheads being ſold, produced 3497. [ 269 ] 
ildren, inſtead of 800 J. which was their valuation in the policy. | 
pon the The defendant had paid into court the value of the ſugars | 
ſtate 10 loft, and a return of 8 J. per cent. on 3401 The plaintiffs 
heir, inſted, that they were entitled to have eight per cent. alſo 
oes not returned on the valued price of the eleven hogſheads of 
* 7 ſugar which were loft, and on the difference between what 


the remaining forty hogſheads produced, and their valued 
price. The cauſe was tried before Lord MAaNnsF1ELD, at 
Guildball, at the Sittings after laſt Trinity Term (6), when 
a verdict was found for the plaintiffs, to the amount of 
their demand. On Monday the 8th of November, Bearcroft 
4 a rule to ſhew, cauſe, why there ſhould not be a 
der trial, which was argued this day. TP 
The Solicitor General, Dunning, and Douglas, for the 
Paintiffs,—Bearcro „Lee, and Davenport, for the defendant. 
for the plaintiffs, it was inſiſted, as at the trial, that 
be words « arrives” applied only to the arrival of N 
; P · 


$a Tyra, Lily v. Euer, Il. 19 Geo, © (b) Thurſday, 17th N 1779, 
ac fu m__ 
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« if ſails from any of the Weſt Indies iſlands, with convoy e, premium, 


: 
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be 1779. ſhip. That, in policies of this ſort, the intention is, th 
0 the underwriters ſhall take the war fiſk upon 
- Simoxp but that, if the veſſel is protected by convoy from that rig, 
againſt and actually arrive, they ſhall then return as much of the 
Borer. premium as was meant to cover it. That this is more al. 
| Lantageous for them, than when they receive the /bert c 
heace premium, and the inſured warrants a departure wih 
convoy, and. runs the hazard of captures; becauſe, in 
ſuch caſes, the underwriters muſt pay the whole loſs, fo 
the ye premipm, if the ſhip fail with cohvoy, although 
ſhe ſhould founder as ſoon as ſhe gets out of the harbour; 
whereas, on a policy like the preſent, by the addition of 
the condition of arriving, they keep the long premium, 
unleſs two events happen; 1. that of the ſhip failing with 
convoy, 2. her arrival. The additional premium therefore 
ofeight per cent. having been given upon the whole valued 
amount of the ſixty-one hogſheads, to be retained only in 
caſe the ſhip ſhould not fail with convoy, or ſhould not 
arrive, the whole ought, from the words, as well as mean- 
ing of the contract, to be returned, ſince both thoſe events 
happened — (It was ſuggeſted, that, after the return of the 
87. per tent. the under writers would be great gainers, for 
that the peace premium, from Grenade in ſummer, is only 
two, and in winter, three guineas). It could never be 
meant, by the word “ artives,” that all. the goods ſhould 
[ 270 ] arrive in a ſound ſtate, becauſe it is impoſſible in ſo long 1 
voyage that ſome proportion, greater or leſs, ſhould not be 
loſt, or damaged. The very uſe of the word in the fingu- 
lar number ſhewed the general underſtanding that it va 
meant to apply to the ſhip. — 

On the other ſide, it was contended, that the return of 
premium te which the plaintiffs were entitled, could, 2 
moſt, only be on the ſum produced by the ſugars which 
had actually come to London. The words in the policy 
muſt be applied to the ſubject- matter of the inſurance, 
which, in this caſe, was on goods, not on the ſhip, 2d 
therefore the condition of arrival applied to them. 
had not all arrived at London, nor any part of them in the 
vefſel in which they had failed from Grenada: ſo that the 
defendant might here have fairly contended, that, as the 

ſecond branch of the condition had not been performed, 
was not liable to make any return. However, eight t 
cent, on the produce of the ſugar which was ach 
brought to London had been paid into court; but if it wet 
to be held, that the defendant muſt pay the valued amount 
of the ſugars loſt, and the balance between the valued 
price and actual produce of the ſugars ſaved, and allo re- 
turn eight per cent. upon the whole, the inſured wo be 
 gainers conſiderably by the boſe. This would be chert ph 
| T9.” - ; conſiders 


a wo FM, Crd} ito {ao . ce oa ooo 
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„agderinp that, in ealkulating the vale-: in a yaliied policy, 170. 
. enges the Wil het um of inſurance. RNAS 
201. at Which each Höpfliesd of ſugar was valued in this *gargxp 
taſe comprehended, Gre and above the viliie of the ſuzär. gi 
an iddition at the rate of en en per cent. upon 'Bbyvtti. 
thit villie (15, Tf therefore the inſured Were to be pail 
31, for eich högfhead öf ſüger Toft, and alfo eight per 
nt. more, as à fetürn of prẽmium, they would get 81. 
% Hit, more by the loss of the ſügar thin they would 

ve got by it if it had arrived, But this would be con- 
trary to the nature of inſurance, which is à mere contract 
of indemnity, not of profit. ; | 

Lord MANSFIELD; The antient form of 4 policy of in- 
ſurance, which is till retained, is, in itſelf, very inaccurate, 
but length of time, and a variety of diſcuffion atid deci- | 
Fotis, have reduced it to à certainty. It is amazing, hen 
additional clauſes are fiitroduced; thit the merchants do [ 271] 
not tike ſome advice in framing them, or beltow more 
confideratioh upon them themſelves. I do not recolle& an 
addition made which has not created doubts on tlie con- 
ſtruction of it, Here a word or two more would have 
rendered the whole perfectly clear. However I have no 
doubt how we muſt conſtrue this policy, Dangers of the 
ſe are the ſame in time of peace and of war, but war in- 
troduces hazards of another fort, depending on a variety 
of circumſtances; ſome known, others not, for which an 
additional premium muſt be paid. Thoſe hazards are di- 
miniſhed by the protection of convoy, nd if the infured 
vill warrant a depatture with convoy, there is a diminution 
of the additional premium. If the inſured will not war- 
rant a departure with convoy, he pays the full premium, 
and in that caſe the underwriter ſays, „If it turn ou 
« that the ſhip departs with convoy, I will return part of 
the premium.“ But a ſhip may fail with convoy and be 
ſeparated from it by a ſtorm, or other accident, in a da 
or two, and loſe its protection. On a warranty to fa 
vith convoy, that would (a) not be à breach of the con- 
dition; but, to guard againſt that riſk, the infured 
adds, in policies of the preſent ſort, “the ſhip mult not 
* only fail with convoy, but ſhe muſt arrive, to entitle 
* you to the return: The words „ and arrives” do not 
mean that the ſhip hall arrive in the company of the con- 

0, but only that ſhe herſelf ſhall arrive. If ſhe does, 

that ſhews either that ſhe had cohvoy-the whole way, or 

Gd not want it, But, in the ſtipulation: for the return of 

premium, no regard is had by the partits to the condition 
; of 

[1] The whole argurient turned praftice, but was not ſupported by any 
40 this ſuggeſtion, which was ſaid proof, in this caſe. . 

v be founded on the wg (a) Vide ſupra, Lillyy, Exver, p.32, 73. 
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1779- 


longer than the text. If it had been meant that no retum 


Simons 
againſt 
BorpELL. 
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of the goods on the arrival of the ſhip. The conſtrudinn 
contended for by the defendant, is adding a comment 


ſhould be made unleſs all the goods arrived ſafe, 

would have faid, “ if the ſhip arrive with all the gud, 
or © ſafely with all the goods.” The total or partial loſs df 
the goods was the ſubject of the indemnity, and muſt be 
paid for by the underwriter. But, as to the return of the 
additional premium, whether the goods arrive ſafe. or no, 


makes no part of the queſtion. The ſingle principle which 


L272] 


Thurſday, 
18th Nov. 


If one cove- 
yant with an- 
other, to do 
a certain act 
in conſidera- 
tion of a re- 
ward, and the 
other prevent 
the ſtipulated 
thing from 
being litetal- 
ly per ormed, 
and accept of 
an equiva- 
lent, he may 
be ſued for 
the reward, 
and the rea- 
ſon of the 
non=compli- 
ance with the 
literal terms 
may be aver- 
red—Freight- 
ers of ſhips 
under char- 


muſt govern is, that in the events which have happened, 
the war-riſk has been rated too high. . 
WILLESs, and AsHHOU ur. ae of the ſame opinion, 
_ BuLLER, Fe cru gary am the ſame opinion. The 
queſtion is for the deciſion of the court, not of a jury, 
ſince it ariſes on the conſtruction of a written inſtrument, 
What gives riſe to an increaſe of the premium? The danger 
of capture. When that danger is diminiſhed, the con- 
ſtruction muſt be, that there ſhall be a proportional return 


of premium. f 2 
The rule diſcharged. 


Hor HAM and two Others againſt the Easr- 
| INDIA CoMPANY. 
THX ſhip 'York, of which two of the plaintiffs were 

part-owners, and the third captain, had been freighted 
by a charter- party between them and the Eaſt- India Cn. 
pany, on a voyage from London to India and back to Londn. 
On her return home, ſhe met with a moſt uncommonly 
violent ſtorm, off Marglie, where ſhe was ſtranded, on 
the firſt of January 1779, and ſunk under water. By thi 
misfortune, a great part of her cargo (being ſalt-petre) #3 
loſt ; the principal part of what remained, which conſiſted 
chiefly of pepper, was. greatly damaged by the ſea-water, 
but was got out of the ſhip, by perſons ſent down by the 
Company, and brought to town in other veſſels, where 2 
particular proceſs was employed, at a great expence to the 
Company, to reſtore it, in ſome degree, and render it mar- 
ketable. The ſhip, after being in a great meaſure un- 
loaded, was, with much difficulty, raiſed out of the water, 
and arrived in the port of London, with a ſmall part of the 
cargo ſtill remaining on board. The plaintiffs inſiſted, that 
ſhe had arrived at her port of diſcharge, and had vas 


ter. parties with the Faft India Cunpany wie not anfwerable for damoge, or Iii, occabore! 
God—Sbip-damage, in. thoſe charter-partics, means, damage from ner 
z Or bad ftowage in the ſhip, - ; 


by the act of 
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ge within the meaning of the charter-party, and. 
that, notwithſtanding the misfortune which had happened, 


the cargo, they were entitled to'be paid the freight of the 


tended ; Firſt, that in the events which had happened, 
they were diſcharged from the payment of any freight, or 
demurrage 3'- Secondly, that if they were liable for freight 
and demurrage, yet, by certain clauſes in the charter- 

, they were entitled to deduct therefrom the value of 


damaged ſtate; and the expences they had been put to in 
getting thoſe damaged goods to London and rendering them 
marketable; A common action of covenant was at firſt 


pleaded ;: but afterwards both parties conſented to try the 
queſtions in diſpute between them in four- different feigned 
Mues, which were as follow: 


| 

1 

J 

l 
f 
* 
Ie 
t, 
ch 
d, 
4 
be 
, 
nt. 
ger 
on- 
urn 


my and what freight or demurrage in reſpect of the ſhjp 
and voyage, in the charter- party mentioned? ; 
2, Whether the plaintiffs were liable to pay or allow to 
the defendants any ſum or ſums of money in reſpect of the 
goods and merchandizes which had been ſhipped on board 


the defendants on her arrival in England? 


Ec. in reſpect of a certain quantity of pepper which ha 

been ſhipped, c. and which had been prejudiced, wet, 

and damnified, before the arrival of the ſhip at London? 
4 Whether the plaintiffs ought to pay or make ſatisfac- 


zonly tion to the defendants, for the expences they were at, in 
], on fing and bringing to London certain goods and merchan- 
y this des which were taken out of the ſhip when ſhe was 
1 #38 ſtranded, or otherwiſe concerning the ſaid goods? 


Theſe iſſues came on to be tried, before Lord Mans- 


vater, FELD, at Guildhall, at the Sittings after laſt Trinity Term. 
y the ſhere were two clauſes in the charter- party on which 
” I the defence on the firſt iflue was founded, viz. 

0 


1.“ And, as touching the freight to be paid or allowed 
* by the Gmpany, it is agreed, and the Company covenant 
* vith the ſaid part-owners, that the Company ſhall, and 
vill, in caſe and upon condition that the ſhip performs her 


* * tage, and arrives at London in ſafety, and the ſaid part- 
oy ouners and maſters do perform the covenants on their 
* part, and not otherwiſe, well and truly pay and allow the 

e. git herein mentioned (a).“ ; | : 
mn vr & lt is hereby agreed, that, in caſe the ſhip does not 


ive in ſafety in the river Thames, and there make a 
| | « right 


and the loſs of part, and the damage done to the reſt, of 
goods ſaved, and the demurrage. The defendants con- Th 


brought on the charter-party, to which the defendants 


the ſaid ſhip, and which had been 4%, or not delivered to 


3. Whether the plaintiffs were liable to pay or alone 
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the goods loſt ; the loſs upon thoſe which were ſaved in a 
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1. Whether the plaintiffs were, or were not, entitled to 


NB. of the printed form of the Eaf-India Company's charter-parties. 
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mb Coe ( of the ſaid Mip's earnings th freight, voyages for the 
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lid. p. 11. ; (4) Itid. p. 4, . 
2 5. 4, 5 9 N p. 13. 


oh tlie ſecond iſſue, 
4 ment ſhall be made if there happens an utter wer 


. than by an average eo be borne by thip, fight, te 
t murrage, and cargo,) the part-dWriers, and maſter, full 


c goods 16 prejudiced, wet, or dartihified, unleſs in caſt 


censEB IN MrenkklMAS THR 


*e"xight dehvery 6f 'the tue and entire Cargo and Whih 
board the (aid ſhip is aforeſaid, the Cem any Thill 8d d 


4 e 'be paid for freght and defiurrage, hor fübſeck to iy 
4. ee of We Gi Fa He ters ct Mühe Na che 


** Company, or on account of any other emiplöpweh, 
„ ary other late, "uſage, practice, or cuſtom, Hori. 
« ſanding (5) oo i 

The following clauſe was the foundation öf the diltite 
„ And, if any of the homeward-botind cargo thill dt 
, or undelwered into the — Company's * at the 
„ {aid ſhip's arrival in England, (except that no fuck 
« 16fs of ſhip and cargo, nor Thall any other pay wen k 
% made for ſuch goods 48 ſhall neceffarily periſh br be ok 
, into the ſea ſor the preſervation of the ſhip aud cargo, 


« pay or allow to the Company the prime colt bf ſuch gooth, 
i and 307. for every 100% on foch prime 6ſt Gf 
On the 2hird iſſue they relied on the following cliuſts: 
I, But, if aby of the homeward- ound cargo, wh 
* dtlivered into the Company's Warenhobſes in Eig. Pull 
* be found to be prejudierd, wet, or daminified, by thy oth 
'«© fron or accident whatſoever, it ſhall be lach ful for the Gn. 
« pany to refuſe ſuch goods, atid in fuck 'cafe the pan. 
* owners and mäſter ſhall take them, and alle to the 
„% (Gnipaty the ſurns 'which they are ihvoiced it, with 
1% charges, cuſtoms, and duties; and in ſuch Faſe the 
« Company thall pay no charges or freight for the {i 


„of damaged pepper, which the part-owners and miſter 
ic are to allow the ny for at the current price d 
© ſound pepper in London, and the Canipary are to pi 
& the freight and charges on fuch' pepper as if it were oo 
i damnified (d).” e F 

2. „ But the fad part-owners mall not be charged Wit 
bs any ſum of money in reſpect of goods datnaged on board 
e the ſaid Thip, but ſuch as ſhall by the condition and 
te appearance of the package thereof, or by ſome other 
« reaſonable proof, appear to be Jhip- damage ; ny thing 
ie herein-cotitained to the contrary hereof in anywile 80+ 
ce withſtanding (e).“ wo 

3. A proviſion for paying demurrage to the owners * 
the ſhip ſhould be diſpatched ſafe from the Malabar of 
and ſhould not make the paſſage in a limited time! ® 


N b TW FWT EE Tt Ak Or EE RCH th. 444 
dlc 20d, ® and the owners fhalt not be veſponiſſtite för $559. 


« #ny dmugt that thay happen to the bomewärd-Bsund | 
po, eicafroned by Jack late Apt ( T). oe Ys be 
„ The jovy Baring nd For this 5 I 4a the thine 


Giſt iſſues, (viz. 1. That * was to be paid for all the PRE ee : 
gods delivered, and demrurtage, as fpecified in Txbſa Con- 
the chirtet-patty; 2. That the'plattitiffs were not liatze to Ae. 
pay for any gbd 10ſt, or not deffvered 3 3. That they L 275 J 
bere not liable to pay or ao For any toſs on the r), 
and for the defendants on the laſt, C. That the 4 
ws were to pay to the defendants theit propörtiön of the 
erpences in favirig the yoods and merchandizes, 72 , 
of general average, 4s ſpecified ih the charter -party, © | 
the whole extra expence 'bf Bringing the goods fron Afar a 
gate), a rule Was obtained by the defendatits to hes, ' 
canſe, why there ſhould Hot be à new trial on all the iſtics 
found againſt them; and the cafe was argiied this day, By 
Lie, Davenport, Batdeoim, and Hrſtine, for the Plaibtiffe, 
ind the dolicitor Glneral, and Dunning, for che defendants. 
The counſel for the defendants red, as to che freight 
ind demur tage, on the ſtrict tertns of che ſaſtrument, by 
which it was Rtipulated, that neither ſnould de paid for, 
vileſs the ſhip ſhoutd arrive in ſafhy itt the tiver TBamet, 
wd here make a fight delivery of che uh and title — 
ratgo. If the plaintiffs had ptoceeded in covenant, fuch 
mn arrival and ſucli a delivery muſt have beech averred, 
ind was now neceffaty to have been proved to make but 
the caſe on the part of the plaintiffs, Im a court of law, 
the ſtipulations of the deed muſt appear to have been 
eattly complied with; and, if any relaxation was to be 
allowed, on principles of equity, recourſe mult be had to 
a court of equity. rr 35,5 | 
The ſame reaſoning was equally applitable to the ſecond 
a e 
On the third, they inſiſted, that t hip. damage was ſy- 
dommous to ( ſea-damage,“ and meant, damage happen- 
ing at ſea, in contradiſtinction to any injury the goods 
night have received before they were put on board, not 
merely damage at fea occaſioned by inſufficieticy in the 
ſhip or the miſconduct or negligence of the maſter or ma- 
mers, which was the interpretation contended for on the 
pitt of the plaintiffs, Without any ſtipulation, the on- 
5 and maſter would have been anſwerable to the Company 
kr lofſes arifing from thoſe cauſes, The word © Hip- 
damage,” it is true, was meant to contrau the general 
werds in a preceding part of the inſtrument, by virtue of __ | 
Vick the plaintiffs would otherwiſe have been liable if the . a 
P<) had been prejudiced or damnified by any occaſion. or "Is. 
of any fert; but, according to the conſtruction | ; 
125 contended 
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Hornan departure from the, Malatar coaſt, affords an additions 
| proof that ſea-hazards from weather, ſtorm, rc. were 
meant. For how could a detention beyond the uſual fa. 
ſon. increaſe the danger of damage from inſufficiency in the 
veſſel (independent of what the weather might occaſion), 
or from miſconduct in the maſter or the crew ? on 

On the other fide, it was inſiſted, that this ſort of in. 


>againſt 
The Ea5T- 
India Con- 
rAxx. 


e ſhip-damage” could not be uſed in oppoſition to damage 


non-compliance with the letter of it, in not delivering the 
cargo in the river Thames, was owing to the act of the 


the plaintiffs. . This diſcharged them from the neceſſity of 


in an action of covenant. That, as to the goods 


, 


| 7 | 
CASES IN MLOH AEL MAS TERM 


contended for by the plaintiffs, this prior clauſe would b. 
totally annulled by the other. The ſaving in caſe of a las 


ſtrument ought to receive a liberal conſtrution, The 


* 


defendants themſelves, in ſending their ſervants on board, 
who took it out of the ſhip without any participation with 


performing ſtrictly that part of the contract, (as to which 
the caſe of Sparrow. v. Caruthers, reported in Strange (aj, 
was in point), and the diſcharge might have been averred 


or loſt, the charter · party was certainly very confuſed and 
ill digeſted, full of contradictions, owing to the circum 
ſtance of different clauſes having been added at different 
times, without attention to the coherence and conſiſtency 
of the whole. But it muſt he interpreted in a manner the 
moſt conſiſtent with good ſenſe, and the nature and gene. 
ral tendency of the whole contract. The expreſſion of 


received before the goods are put on board, becauſe the 
owners could never be anſwerable for that ſort of injury, 
and therefore it never could have been thought neceſſary to 
introduce. words. to declare that they were not [1]. | 
muſt mean damage received on board the ſhip, and occa- 
ſioned by negligence or miſconduct; ſurely not damage 
ariſing, as in the preſent caſe, from the act of God, 
which no human care could prevent. If there were aj 
doubt, the ſpecial jury who had exerciſed: their judgment 
upon it were certainly moſt competent to determine i, 
no queſtion being more excluſively fit for their conſiders» 
tion. The owners therefore were by that clauſe exempted 
from reſponſibility for any other ſort of damage but ſhip- 
damage ſo underſtood, and the foregoing words * by 21 
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 [ 297 ] © accident whatſoever” were thereby controuled and t- 
ſtrained. Then, as to the goods loſt, this being the clear 
meaning of ſhip-damage, and univerſally ſo underſtood If 

| 
; | | | 
(a) T. 18 Geo. 2. Str. 1236.  Ccharter-party, as it then ſtood, would 


[1] li was faid, that the clauſe men- make the owners liable for loſſes by 
tioning ſhip-damage was firſt intro- ſtorms, and with the expreſs deſign 
duced in 1759, when the /khefter Eaft- preventing that conſtruction, this bes 

nadiaman was loſt. The then Solicitor- clauſe was adopted. 
Gencral had given an opinion, that the N 


N THE TWENTIETH YEAR*OF GEORGE TIT: 
ons converſant with the ſubject, it could never be the 


e 1 . 
te intention of the contract, that, though the owners were . 
al not to be anſwerable for goods damaged, they were for Horna 
re goods bf}, by the act of God. The ſtriet compliance with agaiuf 
* the words on which the defendants relied as to the goods "The Eazr- 
he Joſt, was never expected. The cargoes of Indianien_ are Invia Cons 
d), never delivered into the Company's warehouſes,” but only rav. 
1 into lighters belonging to the Company. Edwin v. The Eaſt 
n. India Company (a), and Edtvards v. Child (5), were cited. 
de Lord MAan$FIELD,—T have no doubt, but that, if the 
the delivery at Margate was, in the contemplation of the 
the parties, ſubſtituted for a delivery at London, it might have 
rd, been averred in an action of covenant (c), becauſe there 
nth can be no material fact in a cauſe which may not be put 
| of upon record, or given in evidence on the general ifſue. 
ich The Company are not liable to any imputation. The part 
(a), they took, when the calamity happecied, was what hu- 
red manity and juſtice required, and can be of no prejudice'to 
ged either fide, The charter-party is an old inſtrument, in- 
ang formal, and, by the introduction of different clauſes, at 
* different times, inaccurate,' and ſometimes contradictory. 
rent Like all mercantile contracts, it ought to have a liberal 
ency interpretation. In conſtruing agreements, I know no dif- 
the ference between a court of law and a court of equity [I]. 
*. A court of equity cannot mate an agreement for the 
n of parties; it can only explain what their true meaning was; 
mage and that is alſo the duty of a court of law. I told the jury, 
e the that the inſtrument muſt have a liberal conſtruction, ac- 
Jurys cording to the true intention, and TI left the conſtruction 
ary (0 to them more than in common caſes ought to be done, 
J. k becauſe the province of conſtruing written inſtruments 
0CCa- belongs to the court. On the point of /dip-damage I had 
amage conſiderable doubts, which I ſtated fully to the jury. The 
God, Company have thought fit to bring the caſe before the 
e W) court, but, upon hearing the argument, I am now clear 
gmem that the verdict was right on all the iſſues. As to the 
ine i firſt, the Company, by receiving part of the cargo, have 
fader, waved all objections concerning the delivery [2]. The 
zwpted principal queſtion is, whether the owners are to pay for [ 278 
it ſhip the damage occaſioned by the ſtorm—the act of God; and 
by 20 this muſt be determined by the intention of the parties, 
and Tt and 
ze clear | | | 
tood bf (a) Cane. H. 1690. 2 Vern. 210. © a juſt demand, and ought to be re- 
perſos 0% Cane. M. 1716. 2 Vern. 727. * lieved in equity.” 
(c) Vide Jones v. Barkley, infra, T7. [2] His Lordſhip had interrupted 
J, vod 21 Leo, 3. p. 684. the defendants? counſel to aſk, whether 
loſſes i] In the caſe of Edwin v. the Eafl- the Company could mean ſeriouſly to 
deſyn 4 pany, Vernon makes the court inſiſt, that they were to have the ul 6f 


this der ly, © Though the charter-party is ſo the ſhip, and the goods which bad 


rred at law, yet the plaintiffs have freight of them? 


. pedned, that nothing can be reco- been delivered, and not pay for the 
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ſaxers, 50 re ; Qifficultics 
| haye beep, e erden by the mukiplicity 
veeeflary. 3 intzoduged; with a view to be mare, ex- 
pligit.;, ap effect which often, A Korg the Game, caple n 
* pa 9 I; ſeems the queſtion, bad 2 in 
Te year. 1759, and the clauſe este Nin damage 
was introduced in order to. x the riſks for which, the 
owners were to. he anſwerahle, That clauſe: rides oxer all 
the former pat, of the qhaxter-party., As to, the. other 
pou of the. ect lot, the, whale. is, one antire contraſt, and 
myſt be, underſtood. in. a manger, conſiſtept with; iclelf;, and 
it never could. be. intended, that the, ners ſhould be pror 
tested from, the leſſer loſs, and remain, anſweraple be th the 


greater. 
Wub ss, Folic, abſent. 1 5 
 ASHBURST,, Juice am of; the f opönion, The 
conſide ration, that the owners. axe not i urers, c 
every branch of the inſtrument., If the krone bd 
ſhip-damage had been, wanting, there might have, bees 
ſome doubt; as the caſe ſtangs there is none... 
BULLER, Juftice,—l am of the, ſame, opiniop. There 
copld. have been no doubt op. the, ſubje&, of the firſt ibus, 
if the parties had gone on in the uſual, way, by an actian 
of covenant on the charter · party. If an act undertaken to 
be dong. is diſpenſed with by, the other party, it is ſufftcent 
ſo to ſtate it on the record; ſpecial, pl — being nothing 
but a bare narration of facla in a legal 
The: rule © diſcharged 
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[ 279 ] 1 
de,, Moss againſt GALLIMORE and Another. 
bes. 


| 9 mortga ce, 177% action 2 E er- Was 905 1 
75: 0 wes ice, at the al 1zes' for tajfor re, onn 
| mY = pleaded, a verdit was found for the olaingiff; er to 


| ipn * a leaſe to the mortgage, is intitled to the rent in axrear ut the - 
rol notice, as well + 10 what accrue An apd he may Gain for it - 
foch notice An. a notice. fax, the ſale ol / a dilveſs undet a & Me . 5+ it, in 0 


cellary to — when the, 1c bc d n 
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nion of the court, on a caſe, reſerved, The caſe K 
+ "Follows: One Harriſon, being ſeiſed in fee, 5 772. 
1ſt of January, 1772s demiſe cextaln premiſes,to the, "rn 
zantif for tyenty years ox. the rent of 404, payable, . 
Carly on the 12th of May ; and, in May 1772, be Gr 
nongged, the fame premiſes, in fee, to the defendant. apy, 
rs, Callmare. Ag continued in pofſeſſſon fram the 
date of the, leaſe, and, paid his rent regprary, to the, mort-, 
gor, all but 28, which was due on and before the month 
Namder 1,778, when the mortgager became a bank- 
rupt, being, at the time, indebted to the mortgagee in 
more hier, Ir ſum for intereſt on the mortgage, On the 
ad of January 1779, one Harwar went to the plaintiff, on 
behalf of Gallimore, ſhewed him the mortgage deed, and 
dethanded from him the rent then remaining unpaid. This 
was the firſt demand that Gallimore made of the rent. The 
plaintiff told Hartuar, that the affignees of Harriſen had 
demanded it before, viz. on the 31ſt of December; but, 
when Har war ſaid that Gal/limore would diſtrain for it if it 
vn not paid, he ſaid, he had ſome cattle to fell, and. 
hoped ſhe would not diſtrain till they were ſold, when. he. 
would pay it. The plaintiff not having paid according to 
this undertaking, peeve eee by order, of Gall:- 
mere, entered, and diſtrained for the rent, and thereupon, 5 
we a written notice of ſuch diſtreſs to the plaintiff, in | 
e following words: © Take notice, that I have this day, 
a ſeized and diſtrained, &'c. by virtue of an authority, 
« tc, for the ſum of 280. being rent, and arrears of rent, 
« due to the ſaid Eſter Gallimore, at Michaelmas 2 paſty, 
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« for &c. and unleſs you pay the ſaid rent, &c. He at- 
cordingly ſold cattle and goods to the amount of 221, 25.— 
The queſtion ſtated for the opinion of the court, was, 
Whether, under all the circumſtances, the diſtreſs could 
de juſtified ? (re ths Feat 
Mad, for the plaintiff.— Bower, for the defendants, 
Wed, —The plaintiff's cafe reſts upon two grounds: 
1. The defendant, Gallimore, not being, at the time when 
the rent diſtrained for became due, in the actual ſeiſin of 
the premiſes, nor in the receipt of the rents and profits, ſhe [ 280 ] 
had no right to diftrain, 2. The notice was irregular. 
deing for rent due at Michaelmas, whereas this rent wa 
dal due, and payable in May.—1. Before the ſtatute f 
(Ahne, c. 16. (a), a conveyance by the reverſioner was 1 
void without the attornment of the tenant (5), which was 
teceſſary to ſupply the place of livery of ſeiſin. Since 
ſtatute I admit that attornment is no longer neceſſary 
 yive effect to the deed z but it does not follow from 
that a grantees bas now a right to diſtrain, before 
* turns his title into actual poſſeſſion, The mortgagor, 
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; Galli 


his will is determined. Nothing, in this caſe, can 


for which the diſtreſs, was made became due before the 
demand, If the mortgagor himſelf had been in poſſeſſion, 
Be could-not have been turned out by force ; the 
called upon the plaintiff for the rent, as well as Gallimore, 


when any objection there migbt have been to the tile 
could have been diſcuſſed. It does not appear from the 


William and Mary (d), but it is thereby required, tha 


Kc. Theſe requilites are in the nature of conditions pre- 
dedent, wy if not complied with, the proceedings art 
Megal. 1 


, 4, (8), does uot make the defendants treſpaſin | 
ab , e ib eren of treſpaſs, is fil tt by tha e 
dete 'fop®.ſpecial damages incurred, in conſequence of WW, 


[ar] 


- faid, that it was not neceſſary by the ſtatute of Millan d 


Geo. 3. P. 21. | = 
* 2 V. & M. ſefſ. t. cap. 5. 2. 209. 
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(according to a late caſe (c),) is tenant at will to the mor, 
gagee, and has a right to the rents and profits due before 


S XX ww 


to 2 determination of the will, before the demand of the 
rent on behalf of the mortgagee, and the whole of tha 


gee muſt have brought an ejectment. The affignees had 


and how could he take upon himſelf to decide between 
them?. The mortgagee ſhould have brought an ejectment, 


STSPFY PL: = =. 
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caſe, that the intereſt in arrear had ever been demanded 
of the mortgagor, and there is a tacit. agreement, that the 
mortgagor ſhall continue in poſſeſſion and receive the rents 
till default is made in paying the-intereſt, 2. The notice 
is irregular, and, on that account, the diſtreſs cannot be 
juſtified. - By the common law, the goods could not be uf 
ſold. The power to ſell was introduced by the ſtatute of WNT, 


notice ſhall be given thereof **avith the cauſe of taking,” 


is true, this irregularity, ſince the ſtatute of 8 * 


Lord Mansri RL Þ obſerved, that the plaintiff was pre- 
cluded, Dy che caſe, from going for ſpecial damages wiln 
from any ſuppoſed irregularity in the ſale, no ſuch ſpecial 
damages being found, and the queſtion ſtated being only, 
whether the diſtreſs was juſtiſiable; and Bur LER, Tha, Lord 


Mary, Ir the notice, at what time the ren 
Me ue. by " — 8 * 5 - 
Bower, —If the law of attornment remained fiill the 
ſame as it was at common law, the converſation ſtated do 
have taken place between the plaintiff and Har ua 
amount to an attornment ; and, when there has been m 
attornment, its operation is not reſtrained to the tine 
when it was made: it relates back to the time of the con- 
veyance, and makes part of the ſame title ; like a feol 
ment and livery, or a fine or recovery and the deed de- 
claring the uſes ; Long v. Hemming (a), Now, _—_ 


Keech v. H, 1 19 © 3 
(0 v. Hall, ſupra, "M. 19 ( ki 4 0 Onl 1 
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ay doubts there might have been on this ſubject are 1779. | 
entirely removed; by the ſtarute of Queen Anni; the words i 
of which are very explicit, viz. (5), 4 that all grant or Mos 
« conveyances of any manors, rents, reverfions, or re- àginſt 
« mainders, ſhall be as good and effectual to all intenti ant Garth 
« purpoſes, without any attornment of the tenants, as if noa. 
u their attornment had been bad and made.” The | | 
no in the fame ſtatute (+) Which ſays, that the tenant 
ſhall not be prejudiced by the payment of ahy rent to the 
prantor before he ſhall have received notice of the grant, 
ſhews, that it was meant that all the rent which Kat not 
deen paid at the time of the notice ſiwuld be payable td the 
grantee. The mortgagor is called 2 tenant at will to the 
portgagee, That may be true in ſome reſpetts, but it is 
more cotrect to confider him as acting for the mortgagee = 
In the receipt of the rents as a truſtee, ſubject to have his 
vthority for that purpoſe put an end to, at whatever time 
de mortgapee pleaſes, It is ſaid, the proper method for 
he mortgagee to have followed would have been to have 
rought an ejectment, but it is only a wy late praftice to 
low a mortgagee to get into the poſſeſhon. of the rents, 
un cjectment agaiuſt a tenant” under a leafe prior to the 
portgape (d). The intereſt, it is ſaid;' is not ſtated to have 
een demanded ; but the caſe ſtates, that, at the time of 
he notice and diftreſs; more than the amount of the rent 
rear was due, It is ſaid,” the tenant could not decide 
en the mortgagor, (or, which is the ſame thing, his 
Mynees,) and the mortgagee ; but that is no excuſe, 
le would have had the fame difficulty in the cafe of an 
Wdlute ſale; a mortgage in fee being, at lau, a com- [ 282 7 
te ale, and only Bring from it ln reſpect of the | 
duty of redemption, which' is a mere equitab/: intereſt, 
The court told him it was unneceflary for him to fay 
thing on the other point, get i * 
M 4x$8F1ELD;- think this caſe, in its conſe- A 
ces, very material. It is the caſe of lands let for 
an and afterwards mortgaged, and confiderable doubts, 
ſuch cafes, have atiſen in reſpect to the mortgagee, 
den the are with the mortgagor; for, the 
protefting the poſſeſflon of ſuch a tenant, he cannot 
wurned out by the ortgagee. Of late years the courts 
* gone ſo far as to permit tile mortgagee to proceed by 
ment, if he has given notice to the tenant that he 
not intend to diſturb his poſſeſſion, but only requires 
rut to de paid to him, and not to the mortgagor. 
loverer is entangled wich difficulties. The queſtion 
* vherhey the mortgagee was or was not entitled to 
Rat in atrear. Before the ſtatute of Queen Anni, 
| | | . attorntment 


Mia, % %% 0% Whin v. Hedges fa l 
Hy £ 4 , en Noe 1.7 


gagee, for he is not to pay him rent. He is fo only 


ls TJ; 
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attornment was neceſſary, on the principle of notice to the 
tenant ; but, when ſt took place, it certainly bad relation 
back to the grant, and, like other relative acts, they wer 
to be taken together. Thus livery of ſeiſin, though mak 
afterwards, relates to the time of the feoffment. Since the 
ſtatute,” the conveyance is complete without att 

but there is a proviſion, that the tenant ſhall not be pre- 
judiced for any act done by him, as holding under the 
grantor, till he has had notice of the deed, Therefore the 
payment of rent before ſuch notice is good. With thi 
protection he is to be conſidered, by force of the (latute, 
as having attorned at the time of the execution of the 
grant ; and, here, the tenant has ſuffered no injury. No 
rent has been demanded which was paid before he knew d 
the mortgage. He had the rent in queſtion till in hi 
hands, and was bound to pay it according to the 
title. But having notice from the aſſignees, and alſo fron 
the mortgagee, he dares to prefer the former, ar keeps 
both parties at arm's length. In the caſe of executions it 
is uniformly held, that if you act after notice, you do it 
at your peril, He did not offer to pay one of the parti 
on receiving an indemnity, As between the affignees and 
the mortgagee, let us ſee who is entitled to the rent, The i Ge 
aſſignees ſtand exactly in the place of the bankrupt. Now, 
a mortgagor is not properly tenant at. will to the mort 


guodam modo, Nothing is more apt to confound than 4 
mile. When the court, or counſel, call a mortgager 
tenant at will, it is barely a compariſon. He is i 
tenant at will. The mortgagor receives the rent by a 
agreement with the mortgagee, but the mortgagee u 
put an end to this agreement when he pleaſes. He has 1 
legal title to the rent, and the tenant, in the preſent ct ath © 
cannot be damnified, for the mortgagor can never ov 
him to pay over again the rent which has been levied | 
this diſtreſs. I therefore think the diſtreſs well jultße 
and I conſider this remedy as a very proper additional 
vantage to mortgagees, to prevent colluſion between i 
tenant and the mortgagoy. . | 
ASHHURST, Fuftice,—TFhe ſtatute of Queen Ann 
rendered attornment unneceſſary in all caſes, and the a 
queſtion here ariſes upon the circumſtance of the nouce "es 
the mortgage not having been given till after the 1 
diſtrained for became due. Where the mortgagor 8 1 
ſelf the occupier of the eſtate, he may be con 
tenant at will; but he cannot be ſo conſidered, if the 
an undertenant; for there can be no ſuch thing 2 
undertenant to a tenant at will, The demiſe itſclf * "77 
amount to a determination of the will, There 


this caſe a tenant in poſſeſſion, the mortgagor in bert 


— 
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ly a receiver of the rent for the mortgagee, who may, at 1799e--:. 
py time, countermand the implied authority, by giving 

otice not to pay the rent to him any longer. | Mose 

Bol LER, Juſtice, —There is in this caſe a plea of the againſt 

encral iſſue, which is given by ſtatute (a), but if the Gar 

| oftification appeared upon the record in a ſpecial plea, the more. 

iftreſs muſt be held to be legal, Before the act of Queen 3 

Ine, in a ſpecial juſtification, attornment muſt have 

een pleaded. But fince that ſtatute, it is never averred 

n 2 declaration in covenant, nor pleaded in an avowry. 2D 

i the caſe of Keech v. Hall, referred to by Mr, Wood, the 

ourt did not conſider the mortgagee as tenant at will 1 

. If my memory do not fail me, my Lord 

liſtinguiſhed mortgagors from tenants: at will in a very 

naterial circumſtance, namely, that a mortgagor would | 

jot be entitled to emblements. Expreſſions uſed in partis - 1 
lar caſes are to be underſtood with relation to the ſub- Fa 

lt matter then before the court. ; 5 

The Poftea to be delivered to the defendants [+ 77]. 


15 ae fa, Wl DRM ners . 
77 on v. aques, 4 ? | ; 


SR AES. FT rr Saf 30 


The Kino agaimf MILES. 1 284] 
{ RuLe had been obtained to ſhew cauſe, why leave Roy 4 gere f 
ſhould not be given to file an information againſt the rule that the 
fendant, as the author of a libel, accuſing the proſecutor, dran 0 4 
. Hie) of having been concerned in a monopoly in the formation for: 
of Indies, which produced a famine, and occafioned the 2 libel 
ath of 30,000 people: | | — 2 
Upon thewing cauſe, it was objected, that the proſe. offence, unleſs 
tor, in the affidavit on which the rule was granted, had on 
t ſworn directly, and pointedly, to his innocence of the charge upon 
je, which, it was ſaid, was univerſally required by the oath. 
ice of the court, before an information wil) be granted 
4 libel accuſing a private individual of a ſpecific 


= 
Lad MAxSFIELD ſaid, this was a general rule, though 
A wver/al, for that he recolleQed ſome inſtances, where, 
Ker particular circumſtances, it had been diſpenſed 
d (0), but that there was nothing in this caſe to make it 
aception ta the general practice. e 
i The rule diſcharged. 


1 Vide Rex v. Bate, E. * Geo. 3. 29 Geo. 3. Term Rep 338. 
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Friday, 


19th Nov. 


If an inſured 
ſhip quit the 
courſe de- 


, 1cribed in the 


policy, from 
neceſlity, ſhe 
muſt purſue 


ſuch new voy- 


age of neceſſity 
in the direct 
courſe, and in 
the ſhorteſt 
time, othetwiſe 
the underwrit- 
ers will be diſ- 
charged. 
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6. or ports of diſcharge in France, with liberty to touch i 


% to proceed and fail to, and touch and ſtay at any þf 


(a) Wedneſday, 19th May, a, Friday, 16th July 110 6 
3 n 11 hy A 55 Tach, 900 Nevenber 177 m 
c) Monday, 7th June 1779. Eons hs | 
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LavasRE and Another againſt WIL So " 
 Bizg againſt FLETCHER ;—and Lavanyy 
and Another againſt WALTER. 


THE firſt and laſt of theſe caſes were actions on the in 
ſame policy of inſurance, on the Carnatic, a Fren "P 
Za Indiaman, The firſt was tried at Guildhall, at the 
Sittings after Foſter Term (a), and a verdict found for the 
plaintiffs Afterwards, at the ſame Sittings (b), Bize . 
Fletcher, which was an action upon a different policy, but 
on the ſame ſhip, came on to be tried; and a verdict wa Ty 
alſo found for the plaintiff in that cauſe, and acquieſced 
in. In Trinity Term, 19th George III. (c), a rule vs 
granted to ſhew cauſe why there thould not be a newtril 
in che caſe of Lavabre v. Wilſon, which rule ſtood oner ger 
till this term. In the mean time, at the Sittings after 176 
Trinity Term, 19th George III. (d), Lavabre v. Walter wa 
tried, and a verdict having been found in that caſe likewie WW 
for the plaintiffs, a new trial was moved for in the begin 
ning of this term (e), and a rule to ſhew cauſe being WL. 
granted, the court directed that the laft-mentioned rut, 
and that in Lavabre v. Wilſen, ſhould come on to be 
at the ſame time. All the three trials were before | 
MANSFIELD. he 
In Lavabre.v. Wilfen, and Lavabre v. Walter, the wy: 8 
age inſured was deſcribed in the following words: At "ny 
« and from Port L'Orient to Pondicherry, Madras and 
%% China, and at and from thence back to the thip's part, 


ti the outward or homeward-bound woyage, at the ji « 
« France and Fourben, and at all or any other place « 
e places what or whereſvever,” And there was this 10 TY 
ditional cauſe in a ſubſequent part of the policy, =. 
« And it ſhall be lawful 125 the ſaid ſhip, in this vg pez 


4e or places, whatſpeyer, as well on this fide, as on dhe 
& other ſide of the Cape of God Hope, without being 
« deemed a deviation.“ FE | 

In Bize v. Fletcher, the deſcription of the voyage inſurec "a 
was as follows, being nearly the ſame with that com 
monly uſed in inſurances upon Egli Eaft-Indionn 
« At and from L'Oriem to the Iſes of France, and Bow! 
« and, to all or any ports and places where, and what 
« foeyer, in the Eaft-Indies, China, Perjia, or ſ_ 


u beyond the Che of Good Hope, from place to place, and 
« during the ſhip's ſtay, and trade backwards and for- 


« back at her laft port of difcharge in France.” But, at 
the ſame time that this policy was ſubſcribed, there was 
1 flip of paper wafered to it, and fhewn to the under- 
writers, on which was written the following repreſenta- 
tion (f): „ The ſhip has had a complete repair, and is 
« now a fine and good veffel, three decks. Intendt to fail 
a in September or October next (1776). Is to go to Ma. 
« drira, the Mer of France, Pondicherry, China, the Mes 
« of France, and L' Orient.“ 


byt The ſhip did not fail till the 6th of December 1976, and 
ky id not reach Pondicherry till the 23d of Fuly 1777. She 
ced continued there till the 23d of Auguſt following, when, 
be inſtead of proceeding to China, ſhe failed for Bengal, 


where having pafſed the winter, and undergone very con- 
fiderable repairs, ſhe failed from thence early in the year 
1778, (being the fecond ſhip that left the Ganges, ) re- 
turned to Pondicherry, and after taking in a homeward- 
bound cargo, at that place, proceeded in her voyage back 


1 d L'Orient, but was taken in October in that year by the 
eng n, privateer. The uſual time in which the direct 
rut, rege between Pondicherry and Bengal is performed, is 
” ft or ſeven days, but the Carnatic was about fix weeks in 


"mg to Bengal, and two months on the way back from 
dence to Pondicherry, Both going and returning, ſhe 


ay T ather touched at, or lay off, Madras, Maſulipatam, Vifi- 
WY and Tanon, and took in goods at all thoſe places. 
| ** . On the trial of Lavabre v. Wilſon, it was, in the 


pening for the plaintiffs, inſiſted, that, under the general 
erty given by the policy of touching at all places what- 
wr, the veſſel might go to Bengal, which, by the ope- 
bon of thoſe words, was as much part of the voyage, as 
it bad been expreſsly named, That the fthip being 
dere, the voyage might be abridged, and her further pro- 


. peſs to China abandoned, for that veſſels inſured may 
J =} Feturn back from any point within the limits of the 
ol * ge contained in the policy. Lord MANsFIEU D, how- 


, having intimated a clear opinion that the general 
"us were, by the expreſſions of “ in the outward, or 
kmeward-bound voyage,” and ** in this voyage,” 
V reſtarined ſo as to mean * all places whatſoever in the 
wal eurſe of the voyage to and from the places mentioned in 
be palicy,” this ground was immediately abandoned, and 
r iarther mentioned by the counſel for the plaintiffs in 
Fogrels of thefe cauſes [1]. The plaintiffs reſted 

| their 


plaintiffs had 


qualitied- 


1 
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« wards, at all ports and places, and until her ſaſe arrival LAV Anke 


againft . 
Wits0N. 
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5.12. Not IAI. col. 2. nions'of Dutch and French lawyers i 
Keen pry their fayour, on this point. D 
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no other place ſo near as for her, in her then ſituation, u 


been detained longer in Europe, than at firſt was foreſeen, 


could go to winter at. 


_ ſubſtitute Bengal for the China voyage, or, at leaſt, thi" 
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their caſe chiefly on another nd, viz. that the 
to Bengal SN Laer by Sy for the ſafety AC 
ſhip, upon the bond fide opinion of the captain and the reg 
of the officers, and of one Berard the ſupercargo, who hal 
the principal management. To prove this neceflity, i 
was ſworn by Berard and four mates, that the ſhip hu 


and that ſhe met with extremely bad weather on her out 
ward paſſage, and at Pondicherry was fo -leaky, that i 
appeared to them, upon conſultation, that ſhe muſt k 
careened, which could only be done at Bengal, there being 


be able to proceed to it with ſafety, where that operation 
could be performed; for that no harbour between Pud- 
cherry and the Ganges on one fide, and Pondicherry ad 
Bombay on the other, would admit of fo large a veſſel being 
hove down, her burthen being near 800 tons. Indeed, i 
turned out when they got to Bengal, that ſhe could be re- 
paired without careening, but this was only diſcovered, 
they ſaid, after ſhe was unloaded. of much more of her 
contents than could have been done with ſafety in the 
open road of Pondicherry. All the witneſſes for the plin- 
tiffs ſwore that they took the reſolution of going to Bu 
much againſt their inclination, for that it would hare ben 
not only more for the advantage of the owners, but all 
more for their private intereſt as individuals, to go to Gi, 
they having prepared their own adventures for that market 
Deſides the circumſtance of the leak, they aſſigned an 6 
ditional reaſon for relinquiſhing the voyage to Gina, us. 
that they had been detained ſo long at Pondicherry, fron 
delays in unloading their outward-bound cargo, that the 
were not ready to leave that place, till it was too late i 
undertake the China voyage with any degree of prudend 
or ſafety, and they ſaid Bengal was the beſt place tur] 
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The defence ſet up was; 1. That the ſhip had new! 
ſailed on the voyage inſured, her deſtination, when ff 
Europe, having been for Bengal and not China ; 2. Tl 
ſuppoſing her to have ſailed on her voyage deſcribed in i 
policy, yet her going from Pondicherry to Bengal, ines 
of proceeding to China, was a deviation, and v3 ® 
juſtified by neceſſity. In ſupport of the firf ground 
defence, certain ſecret inſtructions were relied uft 
which were found on board the ſhip, and were addre 
33 berg * L' Orient to Berard the ſupercargo, * 
which, though obſcure] ned, gave room to d 
tend, either that at ag [2s e 
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alternative was left with Berard, to be decided one v 
the other, according to certain events in Inde, 
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to the inſtructions, was to determine the voyage for Ben- 


account given by the plaintiffs own witneſſes, there was 


1 THE TWENTIETH YEAR OF GEORGE I. 
events turned out in the fort of way that, according 1779. 


187 


— — 
gol. On the ſecond ground they contended, that from the 1,,yazzu 


againſt 


that, inſtead of going directly thither, a trading voyage [ 288 ] 


had been made from Pondicherry, which afforded a ſtrong 
preſumption, that trading was the object and motive; 
and that the leak, or lateneſs of the ſeaſon, were only 
aſter- thoughts, and mere pretexts. They called two or 
three captains of Engliſh Eaſi-Indiamen to prove that, in 
the ſituation and at the time of year ſpecified by the wit- 
neſſes for the plaintiffs, the ſhip might have proceeded to 
China, or have returned to Europe, or might have ſtretched 
over to Achem, or Malacca, or have gone to Ceylon, with 
more propriety than to Song, for the purpoſe of careen- 
ing, if that had been neceſſary. But, on theſe matters of 
opinion, the defendant's witneſſes differed , from one 
another very conſiderably, in ſeveral particulars. | 

Lord MANSFIELD told the jury; 1. That Bengal was 
certainly not within the words of the policy; But, 2. That, 


if they ſhould think, that, at the time of the ſhip's depar- 


ture from Pondicherry, the captain and - officers were, bong 
fide, of opinion, that to go to Benga/ was a matter of 
neceſſity, or what common prudence rendered their in- 
diſpenſable duty, and that there was no other motive for 
going to that place inſtead of China, they muſt find for 
the plaintifts; for that going to any port, though out of 
the courſe of the voyage, is, in the eye of the law, no 
deviation, if neceſſary for'the.ſafety of the ſhip. On the 
other hand, if they thought the neceſſity ſet up a mere 
colour and pretext, and that the voyage to Bengal was 
determined upon from other motives, they muſt find for 
the defendant. But, in conſidering this queſtion, they 
muſt not lay much ſtreſs on the opinions of other people, 
formed after the event, when the real ſtate of the ſhip, 
and the nature of the leak, had been diſcovered. Men of 
different degrees of ſkill, experience, or underſtanding, 
might differ extremely in their judgment on the ſame 
lubjeft, as they had ſeen by the diverſity of opinions 
N by the different captains who had been ex- 


2 On the trial of Bize v. Fleicher, the counſel for the 


defendant contended, that the repreſentation accompanying 
the policy reſtrained the voyage to the limits therein ſpe- 
aßed, and brought the merits of the caſe to be the ſame 
u in Lavabre v. Wilſon; and they produced ſome addi- 
woral evidence, (particularly ſome letters written by the 
oners to their correſpondents wha had got the policy 


uderwritten,) to raiſe a preſumption, that the * 


1 4 
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that the words of the policy would not cover a voyage tg 


covery of new and material evidence the ground of their 


ruſed, and afforded * reaſons than they at firſt 


: 


CASES IN MICHAELMAS” TERM 


of going ta Bengal was merely x pretence, deviſed after 
the capture, and when the inſured began to apprehend 


Lord MANSsE TEL, in ſumming gp to the jury in tha 
cauſe, after ſtating very fully the difference between x 
repreſentation and warranty, told them, that, if they were 


fatisfied that the real intention at the time of the repreſen- 

tation was to go to China, the plaintiff, would be entitled thi 
to their verdict; for that the inſured might change the th 
intention in this caſe, and go to Bengal, and yet be pro- me 


tected by the policy, which clearly admitted of that voy. 
age, and muſt have been underſtood by both parties in a 
greater latitude than the repreſentation, being expreſſed in 
different and much more comprehenſive terms. His Lord- 
ſhip then ſtated, and obſerved upon, the evidence which 
was given on the part of the defendant to ſhew that the We 
neceſſity was fictitious; being (1 preſume) of opinion that 
if the jury had believed it to be ſo, it would have afforded 
a preſumption that the original plan, even at the time tri 
of the repreſentation, - was to go, not to China, but to 
Bengal. | | / | 
When the motion was made for a new trial in Lawbr: 
v. Wilſon, the new evidence which had been produced in 
Bize v. Fletcher was relied upon; but Lord MansrieLD 
told the counſel, that, if they meant to make the dif- 


motion, they muſt lay it before the court by affidavit, that 
there might be an opportunity given to the other. fide of 
anſwering it; for that he could not, in his report of what 
paſſed on the trial of Lavabre and Hilſon, hate any of the 
evidence produced in the other cauſe.—Such affidavits 

were afterwards produced, 8 
3. Ihe evidence in the caſe of Lavabre v. Walter, vu 
nearly the ſame as in Bize v. Fletcher, The ſecret in- 
ſtructions given to Berard had been more attentively pe- 
ſeemed to do, to ſuſpect that the voyage to Bengal w3 
predetermined before the departure from L' Orient. The 
plaintiffs' witnefſes were much preſſed on this occaſion, 10 
ſay, whether the lateneſs of the ſeaſon alone was ſach , 
independent of the leak, would have determined them to 
abandon the China voyage; and, on the other hand, ube- 
ther the leak, independent of the-other reaſon, would, in 
their opinion, have rendered it neceflary ſo to do. T0 
this, they ſaid, that they could not give à certain anſwer; 
for that, as neither of the caſes had happened, they bad 
not exercited their judgment upon them. | : 
The counſel for the defendant infiſted, that, if the hte 
nels of the ſeaſon was the ſole or predominant reaſon for 
7 abandoning 
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| doning the voyage to China, the inſured could not 
20 d. deviation to Bengal; for that, wherr an inſured 


1779. 
Mot {ns 


voyage is abridged, the ſhip muſt return back in the courſe Laa 


nfured, and cannot juſtify a deviation for the ſake of 

wintering in a harbour more commodious perhaps than 
to be found on that courſe. 

MANSFIELD now ſummed up very ftrongly againſt 


the plaintiffs, on the head of fraud. But, independent of 
that ground, he ſtated a new point againſt them, vis. 
that, if neceſſity were admitted to have been the ſole 


motive for ſubſtituting the voyage to Benga/ in the place 
of that to China, ſtill it was incumbent on the inſured to 
have purſued that voyage of neceſſity directly, in the 
ſhorteſt and moſt expeditious manner, and that the delay 
in going from Pondicherry to Bengal, and the repeated 


ſtops by touching at different places, and trading there, 


were deviations, and not within the protection which the 
ſuppoſed neceſſity afforded to the direct voyage. 
The rules to ſhew cauſe why there ſhould not be new 
trials in the two caſes of Lavabre v. Wilſon, and The ſame 
v. Waker, came on to be argued this day, | 


The Solicitor General, Cowper, and Douglas, for the 


plaintiffs — Dunning, Lee, and Rooke, for the defendants. 

For the plaintiffs it was argued, that, if it was true that 
there was a neceſſity ſufficient to juſtify the voyage to 
Bengal, the time employed in going thither could not alter 
the caſe, as the riſk had not been thereby increaſed, the 
coaſting yoyage really performed being free from all hazard, 
and it being ſufficient if the ſhip arrived in the Ganges 
before the winter ſet in. At leaſt, whether the riſk had 
or had not been increaſed was a queſtion of fact, for the 
conſideration of the jury, and they had given their opinion, 
that it was not, by finding for the plaintiffs, It was un- 
queſtionable, that, under the words of the policy, it was 
competent to. the ſhip to have ſtopped and touched at 
lifferent places, within the uſual courſe of the voyage de- 
ſcrited, though not mentioned by name, and a voyage 
ſuperadded by neceſſity ought to be ſubject to the ſame qua- 
liications, and entitled to the ſame ſort of latitude as the 
original voyage, it having become, by operation of law, 
a part, as it were, of that original voyage. 


againſt . 
Wir son. 


For the defendants, it was inſiſted, that this new point 


Ys 2 mere queſtion of law, but that, in truth, it could not 
admit of a doubt, ſince it was only this, whether, upon a 
deviation for a juſtifiable purpoſe, that purpoſe may be 
iandoned,. and the ſhip ſtop at various places for other 


wneceſſary purpoſes, It was abſurd to fay, that protract- 


ing the time of the voyage did not increaſe the riſk. As 
el might it be contended, that lengthening the diſtance 
50 b would 
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1 would not increaſe it. Clayton v. Simmonds (a), was ci 
. where it wi held, by LEE, Chief Jolas - 8 
Lavanxe ( ſhip puts into a port not uſual, or ſtays an unuſual 
K againſt time it is a deviation.“ 5 
Wirsox. Lord MansFlELD, (after obſerving upon the evidence of 
| fraud, and of an original intention, or commercial motive, 
for going to Bengal, )—If this application were upon the 
ground of impeaching the teſtimony - of the plaintiff 
witneſſes, whatever my private ſentiments might be, after 
two concurrent verdicts, I ſhould not be inclined to inter. 
pole. But, without impeaching the evidence, I think 
there ought to be a new trial, or rather, that the caſe has 
been ill decided. The queſtion is, whether, without im- 
putation on any body, circumſtances have not happened to 
take the voyage out of the policy. A deviation from ne- 
ceſſity muſt be juſtified, both as to ſubſtance and manner, 
Nothing more muſt be done than what the neceflity re- 
quires. The true objection to a deviation is not the in- 
creaſe of the riſk. If that were ſo, it would only be ne- 
ceſſary to give an additional premium. It is, that the party 
contracting has voluntarily ſubſtituted - another voyage for 
that which has been inſured. If the voyage to Bengal was 
unavoidable, where was the neceſſity to trade? All the 
ports touched at were out of the direct courſe, and fix 
weeks and two months were conſumed inſtead of fix days,— 
The juſtice of the caſe required a different deciſion. 


| The rules made abſolute [1]. 
a) Guildhall, 11th March 1741, ſpondentia and bottomree united,) to the 
a Burr. 343- owners Berard and Company, at L'Or- 


[1] The two cauſes were again ſet ent. In this contract the voyage was 

down for trial, but the plaintiffs, when deſcribed as in the policy, and I ut- 

| * they were ready to be called on, ſub- derſtand the plaintiffs have inſtituted 

mitted to the opinion of the court, and ſuit in France againſt the owners, which 

abandoned their claim againſt the un- is ſtill depending. on the ground of a 

derwriters, Lavabreand Company were deviation from the voyage upon which 

bankers at Parit, who had lent the they advanced their money at the riſk 

ſam which was the ſubject of this in- of loſing it if the ſhip and goods ſhould 
ſurance, upon a contract à la groſſe be loſt. ; 

avanture, (that is, in the nature of re- | 
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Ren, Leſſee of HALL, and Others, agar 

Saturday, 
. 20th Nor, | BULKELEY. | 
ute T JPON an ejeftment tried before Lord MansFIELD, 1 
for life with the laſt aſſizes for Surry, a verdict was found for the 
Gin per plaintiff, upon which the defendant obtained 2 * 

ſeſſion * 6 Fe 
s at , 


rent convey his life eftate to truſtees to an annuity for his life, and the ſurpls 
* to himſelf, the e but he may (till grant a leaſe Fes 
5 able to the terms thereof, 
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bes cauſe, why there ſhould. not. be a new trial, The 1779. 
caſe came on to be argued this day, when the facts, as re Gomnpmmn 
ported by his Lordſhip, appeared to be as follow ;—In RW 
1741, by the marriage-ſettlement of Lord Onſlow, the pre- © againſt | 
miſes in queſtion were ſettled upon him for life, remain- BuLx8#Lsr. 
ders over in ſtrict ſettlement, with a power to the tenant 2 
for life in poſſeſſion, to make leaſes, for any term not ex- 
ceeding twenty-one years, to take effect in poſſeſſion and 
not in reverſion, reſerving the beſt rent that could be had 
without taking a fine. In 1754, Lord On/low, by leaſe 
and releaſe, conveyed all his life-eſtate to Briſcoe, and his 
heirs, upon truſt to apply the profits in the payment of an 
annuity of 150 J. to Wilſon, during the life of Lord On- 
ſl, and the ſurplus to Lord Onſlow. The year following 
he conveyed all his eſtate to truſtees, for ninety-nine years, - 
if he ſhould live ſo long, for the payment of his debts; but 9g 
with an expreſs reſervation as to all leaſes granted, or to be 
granted. Afterwards, in 1760, he made a leaſe of the 
premiſes in queſtion, to Lewin, (then in poſſeſſion as te- 
nant at will,) for twenty-one years, which leaſe Lewin, in 
1774, aſſigned to Hall, one of the leflors of the plaintiff. obs 
Lord Onſlow died in 1776, and, in 1777, the remainder- 
man who had come into poſſeſſion on his death, conveyed ' 
to the defendant. The ſame rent was reſerved: by the leaſe 
to Lewin, which he had. paid for ſeveral years as tgnant at 
will, and he had, beſides, covenanted for repairs. 

At the trial, an attempt was made on the part of the 
defendant, but without ſucceſs, to prove fraud in obtain- 
ing the leaſe for twenty-one years. The queſtion now was, 

Whether the operation of the conveyance to Briſcoe was not 
ſuch as diſabled Lord On/low from making the fubſequent 


. 


leaſe to Lewin ? | 
The Solicitor General, - Dunning, Morgan, and Bower, - 
argued in ſupport of the rule for a new trial, They con- 
tended, 1, That, after the conveyance to Briſcoe, it was 
impoſſible for Lord On/lowv to grant a leaſe in poſſeſſion, he 
having thereby parted with the whole of his life · intereſt; 
tore, though, in words, the leaſe to Lewin conveyed [ 293 J 
an immediate eftate, yet, in ſubſtance, it was a leaſe in 
reverſion, and could not commence till after Lord Onflow's 
death, who certainly had no authority by the power to 
grant ſuch a leaſe. 2. That, by conveying, all his eſtate in 
the premiſes to Briſcoe, he had extinguiſhed the power, as 
far as reſpected him, as effectually as if he had made a 
feoffment, or ſuffered a recovery, They cited the caſe of 
Saville v. Blacket (a), and Gilbert on Uſes (b). They alſo f 
luggeſted, that, if this leaſe were to be eſtabliſhed, the | | 
deeilion would ſhake a great many titles, for that convey- f 
| -  ancers = 


) Cane H. 1721. 1 P. Mill. 7778. (3) P.s. 
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ancers ' conſidered the grant of a life-eftate in the manner 
in which Lord Onflow had conveyed his, as extinguiſhing 

power reſerved to the tenant for life. he 
Mansrizl p, (without hearing the other fide,)= 
Powers came into the courts of common law with the ſta. 
tute of ufes (c), and the conſtruction of them, by the ex. 
preſs direct ion of the ſtatute, muſt be the ſame as in courts 
of equity (d). The creation, execution, and deſtruction 


of them, depend on the fubſtantial intention and purpuſe 


(c) 27 Hen. 8. c. 10. 


of the parties. It is ſaid, 1. That the grantor, in this 
caſe, was not in poſſeſſion, and that it was neceffary that 
he ſhould be, to execute the power. Bur I think poſſef. 
fion here meant the receipt of the rents and profits, which 
were applied to his ufe. If actual poſſeſſion were necef- 


 fary, a leaſing power could never be executed where the 


land is in' the hands of a tenant { 


. beſt rent muſt be referved. 


2. It is contended, 
chat, by granting away his life-eſtate, he extinguiſhed the 
power. rtainly where the whole life-eſtate is conveyed 
away by the intention of the parties, the power muſt be at 
an end, and cannot be afterwards exerciſed to the preju- 
dice of the grantee. - But the conveyance here was only to 
let in a particular charge, fubject to which the rents and 
profits, ſtil} belonged to Lord Onſlow; and the leafe could 
not prejudice the ſeturity, nor the remainder-man, for the 
It would therefore be contrary 
to the iiitention of all the parties, to hold that the power 
was extin guiſhed by the conveyance to Briſcoe. 
| The rule diſcharged. 


(e) Vide Goodtitle v. Funucan, HI. 21 


(4d) t Burr. 120. 2 Hurr. 1146. Ges. 3. infra, p. 565. 
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Saturday, 
20th Nor, 


In an action 
on a policy of 
ia ſurance for 
an Average 
Iofs, if the 
account is fo 
complicated 
that it cannot 
be adjuſted ia 
court, the 


Juary, by con- 


ſent of the 
parties, may 
find for a to- 
tal loſs, the 
plaintiff en- 
tering into a 
tule to ac- 
count upon 


doath for what part of the inſured property he may recover, 


BARBER againſt FRENCH. 

CTION on a policy of inſurance, on the ſhip the 
True Blue, tried before BULLER, Fuffice, at the laſt 
Aſſizes for Lancaſhire, The counſel, at the trial, had be- 
gun to examine witneſſes to prove the amount of an intri- 
cate average loſs, but the Judge thought it would be im- 
poſſible to adjuſt a complicated account of that fort at Ni 
Prius, He therefore propoſed, that a verdict ſhould be 
found as for a total lofs, the plaintiff entering into 2 rule 
to account upon oath to. the defendant for what he might 
recover of the property inſured. The defendant, upon 
this, deſiſted from crofs-examining farther as to the parti 
eulars, value, c. and a verdict being found as for 2 total 
lofs, the rule propoſed was entered into; but the defend- 
ant, being afterwards diſſatisfied, moved for, and Ore 

. 


6681111 ˙ ws =” Wa” kt... Mi man. _—_ 


" © — OQ 


F ETA Race LH 


IN THE TWENTIETH YEAR QF GEORGE Ik 2. 


to ſhew cauſe why there ſhould not bea new trials 1 ö 
ag ground that the evidenae did not go to a tatal but 2 779 


aj 


only to an average loſs. The plaintiff was a bankrupt, and Bonny 0 
rule abſo- ; 


it was now ſaid, as an argument for making, the 


ſute, that his aſſignees were nat bound, and that the 105 1 j — 4 
could not be infarced by attachment againſt them, This 
difficulty however was ohviated by the gounſeb for rhe 

intiff ſtating, that the aſſignees would enter into any 
undertaking for the purpeſe of making the rule binding 
upon them. Lord MANSFIELD ſaid, he had often known, 
ſuch rules made, where. the account was ſo complicated, 


that it could not be taken in court, and blamed the defend. 


ants conduct in deſiſting, at the trial, from the examina« 
tion as to the particulars of the damage, aſter the propoſal 
by the Judge, and then coming to the court for a new 
trial, on the ground that there was not a total loſs, He 
faid, if the plaintiff, or his aſſignees, ſhould not comply 
with the rule by which they undertook: to account, the do- 
might apply. to the court ta ſtay execution, 
x | The rule diſcharged. 


DES RN PTLAES "os SER T"Þ 
a Bankrupt, again EasTo. opening 


THIS was an action of trover, by the aſſignees of a A debt con- 
bankrupt, to recover the value of goods which had trated before 
been conveyed' by the bankrupt to the defendant, under a inte nal 
bill of ſale. The cauſe was tried before BiAacKsTOnE, may be the 
ice, at the laſt Aſlizes for Suffolk, when a verdict was 8'00nd of hs 
nd for the plaintiffs. On Tue/day, the gth of November, 8 1 
Graham moved for a new trjal, on two grounds: 1. It bankruptcy— 
appeared that the debt of one of the petitioning creditors — 79 
there being ſix to make up the ſum e. J (a)), was on, a. of = 
2 promiſſory note, bearipg date two years and a half beforg trader's ſtock 


Reveit engaged in trade, and it was contended, that the and <ffeQs to 


petitioning creditor's debt muſt be contrafted while the gebs, the 
bankrypt is actually in trade. That, if contracted previous overplus, if 

or ſubſequent: to his being a trader, a commiſſion cannot uf, to be ac- 
be ſued out upon it; 2. It was jnſiſted, that the bill of Genie, 
ale was + fair, open tranſaction, not an act of bankruptcy an a& of 

in uſelf, and anterior in point of time to a& of bank vokruptey. 
ruptey committed by Neueit. The rule to cauſe was 


This day when it came on to be argued, the. court de 
ſred Graham to begin, who, abandoned the point, 
Lord MansrieLD having obſerved that the ale though _ 
contratted. before, continued à ſubſiſting debt while the 

_ bankruxy. 
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1770. bankruptwas in trade (5). On the /econd point, the fach 
| . appeared, from the lM ved ns theſe. me 
Borcuts 19th of Fe 1779, Revett being arreſted for a debt of 
againſt 76 J. 9. 8 d. d the bailiffs to carry him to Eat, 
Eisro. a creditor, whom he requeſted to bail him. Eafto refuſed; 
but, Revett propofing to execute to him a bill of ſale of 
all his effects, for the debt for which he was arreſted, and 
alſo for his debt to him, which was 25 /. gs. he conſented 
to give a bond for the 161. 95. 8 d. payable at the return 
of the writ. Revett was thereupon diſcharged, and, the 
ſame evening, executed a bill of ſale of all his goods and 
effeFs whatſoever to Eafto, with power to enter and ſell the 
L 296 ] fame, for the purpoſe, in the firſt inſtance, of paying the 
101 J. 18 5. 84. and afterwards to pay the overplus, if 
| any, to Revett himſelf. The next 45 (the 2oth of Fe 
bruary,) Eaſfto was put into poſſeſſion of the effects, and 
continued the, poſſeſſion till he ſold them on the 15th of 
March following. That ſame day, (20th February,) Revett 
ſigned an order, and, with EZaffo's conſent, annexed it to 
the bill of ſale, by which he agreed, that, beſide the two 
_ debts above-mentioned, it ſhould alſo ſtand as a ſecurity 
for another of 33 /. 18 5, 10d. due to his landlord. On 
the ſame day, he committed an act of bankruptcy, by 
keeping houſe, and ſoon after abſconded.—BL acxsToxE, 
uſtice, had been of opinion, that the execution of the 
bill of ſale, under the circumſtances, was itſelf an act of 
bankruptcy. | | 
. Graham now inſiſted, that this was not a fraudulent 
- conveyance within the meaning of the ſtatute of Jar. I. 
(c). That there were none of the badges of braud here 
which are mentioned in Twyne's Caſe (d); no ſecrecy, no 
colluſion, nothing that could make it a fraud upon the ge 
neral creditors. The aſſignment was only partial, for t 
particular purpoſe of paying certain debts, after- which, the 
| ſurplus was to be accounted for to Revett, and, therefore 
this could not be conſidered as a conveyance of all his 
effects. He cited Worſley v. Demattos (e), Wilſon v. Da 
(J), Hague v. Rolleflon (g), Alderſon v. Temple (b), Ruſt v. 
| (i), and Litton v. Barilet (t); and endeavoured to 
diſtinguiſh them from this caſe, 


Lord Mans#IELD, (without hearing the other fide) 
This is a ſtronger caſe than any of the former. This bill 


of ſale was a fraud on all the bankrupt laws, It waa 

ah conveyance 

(2) Vide Penrix v. Dainrry, B. R. (J) T. 3269 33 Geo. 2.2 Burr, 827: 

19 Cr. 2. 1 Sid. 411, Meggot v. 65 H. A Geo, 3. 4 Burr, 217 
Mills, B. R. 9 Will, 3. 1 Ld. Raym, (5) T. 8 Geo. 3. 4 Burr. 2174 
w_ b 3 . 17 Geo. 3, cited 

c) 1 Zac. 1. c. 15.95 2. a, 87. 3 
(d) M. 44 El. 3 Co. 80. ö. a (4).C. B. H. 10 Geo, 3. 3 Will 4. 


(e) H. 31 Geo. 2. 1 Burr. 467. 
. | 
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conveyance of all he had in the world 3 and for what pur- 1779. 
poſe? To pay the manrwho had arreſted him, but who had ; 719+ 
no judgment againſt him, and two other creditors. Why Buren 
prefer the perſon who arreſted him to other perſons who agai 
had not proceeded with ſo much rigour? He muſt have Easro. 
had the act of bankruptcy, which he committed in twenty” | ' 
four hours afterwards, in contemplation, at the time. Be- 
fore Worſley v. Demattos it had been determined, that a 
conveyance of all the effects is an act of bankruptcy; be- 
cauſe it puts an end to all trading. Was it poſſible for this | 
man to carry on his buſineſs after the bill of ſale had ſwept [ 297 J 
away all bis ſtock and effects [1]? Ws 

| The rule diſcharged [+ 98}. 


[1] Vid: Law v. Skinner, C. B. E. [+ 78] Vid: Devon v. Watts, H. 
15 C. 3. 2 Bach. 996. which was a 19 Geo. 3. ſupra, p. 86. & Haſſells v. 
caſe very ſimilar to the preſent, and Simpſon, B. R. H. 24 Geo. 3. ſupra, 
determined in the ſame manner, p-. 89. Note [+ 39]. 
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Maso againſt Hux'T and Another. | 1 


HIS was an action brought againſt the defendants, An agreement 
who were partners, as acceptors of ſix bills of ex- do accept a bill 
change to the amount of 3200 J. Rowland, Hunt, one of anten il dic. 
the defendants, happening to be in Dominica on the 179th charged if the 
of April 1778, wrote the following letter to his partner <onditions we 
Thomas Hunt, the other defendant, in London: As our 1 
* friends Vance, Caldwell, and Vance, (who were mer- is virtwal ac- 
* chants in Dominica,) have made purchaſe of about 100 <*Ptance, on 
3 hogſheads of prize- tobacco, and purpoſe ſhipping them, 9 
„ er a6 many of them as they can get, by this convoy, 1 ſhall be con- 
© have agreed that, on their giving you orders for inſur- hgned to the 
* ance on any part of the ſame, and ſending bills of lad- ander the 
„ ine conſigned to you in London, what bills of exchange bill, toge - 
: they draw thereon at the rate of 80 J. per hogſhead, ber _— * 
: from 90 days to fix months fight, as ſhall be determined, 0: ned 
+ will be duly accepted and paid by. you, and doubt not them, the 
your punctual adherence thereto.” On the firſt of May bolder of the 
ra es Vance, Caldwell, and Vance, wrote to the de- = oy 5 
endants, ordering inſurance upon 40 hogſheads of tobacco, goods and ſel- 
36001, without taking any notice of having drawn any 8 
bills. This letter was received on the 6th or 7th of July, — 
and, in conſequence thereof, Thomas Hunt got the ſum 
1 inſured for a premium of 303 J. On the ſame 
ho of May, Vance, Caldwell, and Vance, wrote another 
* to Thomas Hunt, appriſing him, that they had drawn 
2 bills of exchange for 3200 J. in conſequence of Rowland 
eh letter, payable to Robert Vance, and indorſed by 
to the plaintiff, drawn on forty hogſheads of tobacco. 
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CASES IN MICHAELMAS TERM - 
This letter was received on the 8 On the 


' 11th, the bills arrived and were preſented 


together with Rowland Hunt's letter of the 17th of pril 
Thomas Hunt refuſed: to accept them, and, after a 
tiation of two or three days, a memorandum. was figned 
the plaintiff, which, after ſtating the bills, proceeded in 
theſe words: Whereas forty hogſheads of tobacco have 


been conſigned to Meſſrs. Thomas and Rowland Hunt, 


* on account of the above bills, and they being apprehen. 
te five that the net proceeds thereof may not be ſufficient 
« for that purpoſe, have refuſed to accept the ſaid bills, 


* we therefore accept the bill of lading of the ſaid fory 


* hogſheads of tobacco, and the policy of inſurance for 
« 3600 J. to cover the ſame in caſe ot loſs (being valued 


5 in the ſaid policy at gol. per hogſhead) both which ve 


ce now acknowledge the receipt of, and that we will x 
t their net proceeds when in cafh to the credit of 11. K. 
« bert Vante, as far as the faid proceeds will go, in part . 
* payment of the above bills. Kender Maſon for ſelf and. 
« late Co.” The tobacco afterwards arriving was received 
and fold by the plaintiff, and produced only about 14000. 
The occaſion of the difference between this ſum and the 
valued price in Rotoland Hunt's letter did not 

The cauſe was tried before Lord MANsFIELD, at the laſt 
Sittings at Gwil/dhall, when the plaintiff inſiſted, that Nou. 
land Hunt's letter of the i 7th of April was a virtual _—_ 
ance of the bills, and that nothing had happened to diſs 
charge this acceptance, That he was therefore entitled, 
as holder of the bills, to recover the difference between 
their amount and the price for which the tobacco ſold. — 
The defence was, that the latter did not amount to ſuch 
virtual acceptance; but, if it did, that the memorandum 


had cancelled it. There was a verdict for the defendants, 


and a rule for a new trial was obtained, which was argued 


on Tueſday the 16th of November, by Dunning, and Cu- 


per, for the plaintiff, and the Solicitor General, and Lee, 
for the defendants, | | 

In ſupport of the verdict, it was contended :; 1. That 
the agreement contained in the letter, on which the plain · 
tiff relied as a virtual acceptance, was only conditiona, 
qualified by the contingency, of tobacco of the value of 


_ Bol. ef bogſhead being conſigned to the defendants. If 


the bills, together with the letter of the 17th of April, had 
been ſhewn on the Exchange, and the refuſal of Ti 
Hunt to accept them mentioned at the ſame time, no mer- 
chant would have taken them as bills payable by the Hun. 
But, 2. If there bad been an unqualified virtual accept- 
ance; it would have been diſcharged by the ſubſequent 
tranſaction. The inducement to the agreement to accept 


was the profit! of the commiſlion,, Could: x be ſupper 


en, © 


8 
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m TME TWENTIETH YEAR OF GEORGE t d 
chat it codick be rhe meaning of che parties, thar the de- 1779. 
ſendants ſhoald continue hound for the difference betwoeem̃ 
the produce of the tobacco, and the amount of the bilis, M 
and yet relinquiſh, to the plainti, the profit of the come = agaiuſs 
miſion, the power of felling when ke pleaſed, and the ſe- Hnr. 
curity of the bills of lading and infarance?. © 
For the plaintiff, the cafe of Pillau v. Fan Mierep (a) 
vis cited, as an authority to prove, that there may be, by 
letters, or agreement, à virtual acceptance of a bill of ex- 
change; which, independent of any authority, they faid, 
2s clear upon reaſon and "principle. The letter of NO 
und Hunt was ſuch an acceptance; and, as to the tranf- 
action which was contended to be a diſebarge, how could 
i be imagined that Maſon had confented to take, in lieu of 
the whole, what was likely onty to produce part of the 
amount of the bills, when he had an acceptance for the 
whole? The clear intention was, chat the plaintiff ſhould 
felt the tobacco to diſcharge the demand on the bills, as 
far as the produce ſhonld go, but without prejudice to 
eicher fide. | | es” wha, 
The court took time to conſider; and, this day, Lord 
MaxsriEl p, after ſtating the facts as above ſet forth, deli- 
rered their opinion, as follows : ” 
Lord Maxs FIELD, — The defence at the trial was, that * 
the tobacco was not of the ſtipulated value, and that the 
Hints never meant to he in advance for the drawers. Ag 
to the firſt queſtion, there is no doubt but an agreement to 
«cept may amount to an acceptance, and it may be couched 
ſuch words as to put a third perſon in a better condition 
fan the drawer [0]. If one man, to give credit to ano- 
ther, makes an abſolute promiſe to accept his bill, the 
drawer, or any other perſon, may ſhew ſuch promiſe upon 
the Exchange, to get credit, and a' third perfon, who 
ſhould advance his money upon it, would have nothing to 
to vith the equitable circumſtances which might ſublift ; 
between the drawer and acceptor. But an agreement to 
«cept is (till but an agreement, and if it is conditional, 
nd a third perſon takes the bill knowing. of the conditions 
wnexed to the agreement, he takes it ſubject to ſuch con- 
Ctions, Here there were many things ſpecified as the 
conditions of the acceptance—tbe inſurance—bills of lad- 
nz—conflgnrhent— a certain number of hogſheads to be 
Glivered—of a certain value rated by the hogſhead, On 
tae face of the agreement, I thought, at the trial, and 
bil ineline'to think, that the meaning of the N 
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(9B. R. E. 5 Geo. 3. 3 Burr. 1663. V. 3. cap. 17. 5 1. & 4 45. 
1 The parole acceptance of in- cap. . Fe. Lumley v. Pala, of i 
© bil of exchange (as well as. fe- 8 C. 2 Ca: Te Bord Har due. 74: 
© 8 10 > 100 ! 
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1779: that tobarceo ſhould be conſigned which ſhould be worth 
80 / per hogſhead. Prize-tobacco muſt, at that time, bam 
Mason meant Americun tobacco; and it is well known, that there 
againſt is a very great difference between the value of the America 
HuxT;”. tobaceo, and what comes from the French iſlands. The 
difference here is immenſe.” The produce of :the.tobacc 
conſigned was only about 1400 J. It. is plain the Huny 

never meant to be in advance, and I think ſo great a diſſeg. 

ence in the value ſuch a fraud as to entitle the defendants 

to relief againſt the agreement. But, as to this, the ref 

of the court have doubted, chiefly becauſe there is no ey. 

dence to ſhew how the decreaſe in the value aroſe; whe. 

ther, from the inferiority of the qualityz or the fluctuation 

in the market. If it aroſe from buying up refuſe tobacts 

from the French Wet Indies, the fraud would be clear, 

But the reſt of the court are extremely clear that the {6 

; cond inſtrument makes an end of the whole, and I think 

/ the grounds and reafons are unanſwerable. As to that p 

of the caſe it ſtands thus: The Hunts ſay, We are nat 

« bound. This is an impoſition, The tobacco is of an 

« inferior value. The letter repreſents it as worth 80 

« The inſurance makes it go /. per hogſhead, and it turns 

« out not to be worth 4o J.“ It Maſon had meant to.fiy, 

« you are liable, and ſhall pay the bills, what would hs 

conduct have been? He would have left the policy of in, 

ſurance, and the bills of lading, in their hands, and ſued 

them upon the acceptance. The temptation to accept vn 

the commiſſion on the conſignment, and they were to hae 

the ſecurity of the goods and the inſurance., But the 

plaintiff undoes all this, and ſays, Then I will take 

© from you —ſecurity, commiſſion, c. — This was laj- 

ing, I will ſtand in your place, but not ſo as to be an. 
ſwerable for more than the produce of the tobacco.” 

It is impoſſible the defendants could mean to accept, vi- 

out any benefit or. ſecurity... We are all clear that tb 

made an end of the agreement. | 

ae. The rule diſcharged [+.79]-4 


Lt 79]. Vide Dingeall v. Dunfter, ſupra, p. acſ. 
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The Kine againſt JoxEs, alias Tuo- 


Wedneſday, | | ROWGOOD - 

24th Nov, SHE. | . | 6 | 

HIS was an indiftment for forgery, which was tried 
OD 3 before Lord MANSFIELD, at the laſt Aſſizes for 17 
toring a A The indictment conſiſted of Tix counts. Upon * 
ed Bank- note, N 


the words, FE 6 x 

* prrporting to be a Bank-note,” mean, that the note, upon the face of it, app" = 
2 Bank note, and the want of fuch appearance cannot be ſupplied, ſo as do ip 

wdiftment, by avy repreſentations of the party when he diſpoſed of it. 


I 
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and fifth, (which charged an intent to, defraud, 1 
_— England, ), the priſoner was acquitted. The 2 + 
bird ſet forth, that he having in his cuſtody à certain The Kine 
« forged and counterfeited paper- writing purperting to againſt, 
de 2 Bank- note, the tenor of which forged and coun- Jonss. 
terfeited paper- writing 5 " hows, —— F. 
06. '£ /e to pay to John Wilton, % 0r bearer, 
} 496 . 1 March . 4th, 1776. ur felf 
and company, of my bank in England. L. 10. HButered 
john Jones, —feloniouſly diſpoſed of and put away the 
ſaid forged and counterfeited paper-writing, as and for 
' a good and true Bank- note, well knowing the ſame to 
be forged and counterfeited, with intent to defraud 
« James Rayner, againſt the form of the ſtatute, r.“ 
The fourth count only differed; from the third, by calling 
t @ certain forged and counterfeited note, inſtead of paper 
ting. The ſixth charged, that the priſoner did utter 
nd publiſh, as true, a certain falſe, forged, and counter- 
cited paper-writing, purporting to be a promiſſory note for 
payment of money, (and then ſet forth the note as above,) 
th intent to defraud the ſaid Fames Rayner, 7 
On theſe counts a ſpecial verdict was found, viz. as to | 
he third; that the paper-writing, purporting to be a Bank- * 
ote, in the ſaid third count ſet forth, was not a note filled 
phy any of the officers of the Governor and Company of the. 
Bank of England, or entered in any of their books, but 
x forged z that the priſoner well knowing it not to be a 
te of the Governor, &c. but to be forged, averred it to 
e 2 good Bank-note, and diſpoſed of it as ſuch to James 
, with intent to defraud him, and that Rayner took 
from the priſoner, and gave him 10 /. for it, believing it 
ode a true Bank-note 3 that the Bank frequently pay Bank 
dotes which are filled up by their officers, and entered in 
dein books, although they happen not to be ſigned. The 
nding on the fourth count was the ſame, only calling it, 
in the count, a note, inſtead of paper-writing. On 
e ſixth, they found, that the ſaid paper-writing, purport- 
g to be a promiſſory note, &'c. was not filled up, &c. 
al that the priſoner knowing, r. averred it to be a 
0d Bank- note, and uttered and publiſhed it as ſuch, &c, 
on the third count. i 
Fielding argued, on the part of the profecution, that the 3 
urge and finding were ſufficient to convict the priſoner, 
tat, if a forged note is made in the form and appearance 
n Bank- note (a), it purports to be one, although not 
ped, differing in this reſpect from a forged deed, which [ 302]. 
annot be ſaid to purport being a deed till it is ſigned, the : 
Mature being of the eſſence of that ſort of inſtrument, 
ut, from the finding, it appeared, that "x purported 


; T3 to 
(a) Which this was. *. 
U 2 | 


3 - a * | =Y — 
2 3 * 
— 7 * 


th count. * 
 Mirngay was of counſel for the © priſoner; but Lot 
* MaNsFrELD ſtopped him, and ſaid, that the repreſentation 
* _ of the priſoner to Rayner, after the note was made, coulf 
3 not alter the purport, which is what appears on the fact il 
the instrument -jvfelf. Such repreſentations might malt 
the party guilty of a fraud or cheat II. 
| Wig Ss. Bae The priſoner diſcharged. 
r] The priſoner had been indicted, on that occaſion, and the present! 
/ ag A trial, as for a- fraud, dictment preferred. Lo | 
before Blackfone, Juſtice, at the for- ſaid, he thought the caſe clear at te 
mer Aſſize, but, as he entertained a trial, but that he had directed a ſpecu 
doubt whether the offence was not ra- verdict on account of the doubt d 
ther a forgery with intent to defraud Blazkfone, Iuſt ice. 
the Bank, the priſoner was acquitted ee 
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| It is not ſet- HIS was an action of treſpaſs, for taking the'plaintif 

—_ *. 3 TI cattle, on a diſtreſs for the Weg The tea 

3 2 1 writs ns 4 oe of under the ſtatute of the 436 

= - a foreſt are Of Elia. cap. 2. in reſp the herbage and pannage ol pi 

— 2 of Rockingham foreſt, called the Eton of Sab 

verqdict having been found for the plaintiff, the ciſe vn 

argued, in Michae/mas erm, 19 Geo. 3. (a), on d rule 

ſhew cauſe why there ſhould not be à new trial, by Mi 

Serjeant, Wheeler, Green, and Lee, for the plaintiff, 200 

Caſt Dunning, and: Dayrell, for the defendant. After ti 

| a argument, the court directed, that inquiries, ſhould 

| made on both ſides, in order to diſcover whether there vn 

any inſtance of ſuch property being rated in any part d 

| 6 the kingdom. The reſult of thoſe inquiries was that W 

| inſtance could be found; and there being a difference of 

| opinion in the court, the canſe ſtood over for judgmeꝶ 

till this day, when Lord MansF1ELD ſtated the ks 

| 5 tlie reaſons for granting a new trial, to the follovilf 
effect: : 

L 303 ] © Lord MaxsrI D,. —This is an action of treſpaſs. The 

declaration conſiſts of two counts. The firſt for ent 

the plaintiff's cloſe, and taking his cattle, The other ſe 

taking his cattle generally; and upon this the cabſe pro. 

ceeded; and not guilty being pleaded, the queſtion 

whether the berbage and pannage of the Lawn, pam 

Reckingham foreſt, is a ſpecies of property rateable to u 

poor. If it is, the defendant was entitled to a verdidt; 

not, the plaintiff, The plaintiff's intereſt was as ccf 


(a) Thurſday, 19th Nov. 1779. 
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under Mr, Hatton, but whether as tenant, manager, or 1 KEE, 
ſervant, did not fully appear; but it dich appear A ie - | 
vas a perſon in the viſible occupation of the property. Mr. The — 

£20 2 

1 isl. 
Yo 


” * 


ir Chri/f Hatton, of the office of keeper of 
* 12 20 of the Berbage and pannage. lo 
luſtitute, berbage and parmage is thus explained, © te 
M that hath the 2 or pannage of a park by the grant 2 
% or demile of the King, or any other, cannot take any - | 
« herhage or parinage, but of ſurpluſage, over and above 
u the competent and. ſufficient paſture and feeding of the 
« game; and if the owner of the A the game ſo 4 
to increaſe, as there is no ſurpluſage, then he that hath *Y 
« the herbage and pannage cannot put any beaſt in the | 
« park,” The ſame definition is adopted by Sir Francis ; * * 
Verth, in his argument in the caſe of Potter v. North (a. 
Ide form of the aſſeſſment was on the lodge and Laus, 1 46h 
but there was no queſtion on any thing but the herbage * 
and pannage. The cauſe was firft tried before BLACK» 8. 
(TONE, Juſtice, aud he inglined to think, that the property 
y2s not rateable, but the jury found for the defendant. 
then came on here, on a motion for a new trial, wheg a 
great deal was ſaid about the ſituation, whether parochial 
or not ; but the court ſtript the caſe of every thing of that 
fort, and, without giving any opinion, directed a her 
tral, on the Gngle queſtion, whether rateable or not, On 
the ſecond trial, ASHHURST, Jyſtice, delivered it as. bis 
opinion to the jury, that the property was nor rateable, - * 
md they found for the plaintiff. Another motion for a ; 
new trial has been made, and the queſtion fully argued at | 
the bar, Since the argument, there have been conſiderable 
doubts in the court, which have been the occaſion that the 
tae has ſtood over till now. We have Jong been agreed 
bpoi two propoſitions; viz. 1, That the uncertainty,of 
we value is not material; hat merely aſſects the quantity | 
df the rate; 2. That whether the herbage and pannage is 1 304 1 
erjoyed by the grantee in fee, or by a tenant for life, 
cars, or from 77 to year, or by a keeper or ſervant, is 
not material, If the property is rateable, any of thoſe 
lants of occupiers arr. "Theſe two propoſitions lay out of 
r caſe all the particular circumſtances concerning the na- 
we of the plaintiff's occupation, aud bring it to the ſimple 
queſtion of Jaw, Upon this we have been long divided, 
nd we bage. conſulted ſome of the other Judges, hut 
fibout ſatisfaction. The arguments againſt the rateability 
* that the owner or grantee of the eſt right Pane 
property entirely, by increaſing the number of th 

ſet. Such grantee would be rateable to the full value of 
Re whole, for the foreſt is only exempted from the poore 

Nate 


(a) Feu. 383. 
U 3 915 


Hatten s title was under a grant from Queen 1 to 
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1779. rate while in the hands of the crown. By get 

| the herbage and pannage might be extinguiſhed. 


Ada gainſt 
Muse rr. 


occupancy was denied; for, though this property mögt 
not lie in occupancy, according to the ſtrict common-ky 
ſenſe of the word, it might be occupied within the men. 
ing of the ſtatute, of Elizabeth. If ſo, the uſage woul 
not alter the queſtion. The caſe of Rolls v. Gell [1] wa 
much relied on; but it did not convince, becauſe there the 
profits aroſe from the ownerthip of the ſoil, (whereas herb. 
age and pannage is only a privilege,) and ejectment will h; 
for a mine, Cro. Fac. 150. (5). Another cafe, in 3 fi 
546, was more material (c). That cafe goes to ſhew, tha 
fells are rateable, and they do not lie in occupancy, accord- 
ing to the legal definition, nor can they be the ſubject d 
an ejectment. The authority of that caſe however wa 
much. doubted. It is a looſe note, by a bad reporter, ofa 
Tule to ſhew cauſe; and it does not appear that cauſe va 
ever ſhewn, But the caſe was ſo appoſite that, in the u 
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| 


(6 PI. 117. | 
[1] The caſe of Rowlls v. Gell & 


Anatber, was determined in this court 


in E. 16 Geo. 3. [+80]. It was an 
action of treſpaſs for taking lead ore; 
verdict for the plaintiff, and a caſe re- 
ſerved, which ſtated ; That the plaio- 
tiff was, (in conſideration of 1590 /. 
nes to the King as a fine, leſſee of all 


e lead mines, with the lot and cope, 


in the ſoak or wapentake of JWork/- 
worth, in Derbyſhire, ſor 31 years, at 
144 J. per ann.; That he was aſſeſſed 
to the poor for lot and cope, and hav- 
ing refuſed to pay was diſtrained upon; 
That % is a duty of the 13th diſh or 
meaſare of lead ore, made merchant- 
able ; cope 6 d. for every nine diſhes 
raiſed at the mines Thule duties were 
without any riſk to the plaintiff; I hey 
produced in that year 5004, but varied 
and were uncertain in their value; All 
the King's ſubjects may dig ore in the 
place, and are entitled to a quarter of 


a yard of ground adjoining to ther 
work; and great quantities of land 
gre rendered uſeleſs by working the 
mines; Theſe duties had never bet 
rated, but, in the neighbouring park 
the Duke of Devon/hire bad been ratth 
under the ſame circumſtances, for v0 
years; The miners, or the propnetat 
of mines, in the county of Der, ba 
never been rated. 

BuLLE®, Fiftice, (then at the bat 
argued for the plaintiff, and Phe 
tor the deſendants. | 

he court held that this prope 
was rateable, and not within the 
of. the caſes of the \melting Company * 
Richardſon, M. 3 Geo. 3 Burr. 134% 
and Rex, v. Vandewalh $- 33 Ge. 4 
2 Burr, 991. 

(3) B. R. H. 4 Jac. 1. Comyn % 
Kindo. : F 
(c) Corporation of Wickham . 
Mayor, þ/. 36. 


| [ + 80] S ace reported, Cowp. 453» 
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racatian, I got an inquiry made in the country to which it . 
aug l Vhound n toll there mentioned bas been 1779 
rated as far back äs memory goes {2]-* This confirms. the Jon . 
note in Keble very much, and ſhakes the opinion againſt againſt 
the rateability. The queſtion is of great conſequence, and MaunszLL- 
affect many perſons, and, therefore, we are all of opinion 
that there ſhould be a new trial, in order that the parties 

may have an opportunity of having the point fertled upon 

2 ſpecial verdict in the moſt ſolemn manner known to 

the conſticution. tf F 


5 


The rule made abſolute (d). 


667. Since the laſt edition of this 
work, the gate on the Putney fide has 
been taken down, : 

(d) in Lord Bute v. Grindall, 
B. R. T. 26 Geo. 3. 1 Term Rep. 


[2] The toll of Putney bridge is re- 
pularly rated in Putney pariſh, and 
alſo in Fulham, being valued at the 
fame ſum, (700 JI. a year,) in each. 
There are collectors at each end. At 


firſt there was none at the Putney end, 
and then the bridge was not aſſeſſed 
in Putney. CQ Rex v. Aire Naviga- 
tion, M, 29 Geo. 3. 2 Term Rep. 660. 


338. the court were clearly of opi- 


nion, that the plaintiff as ranger of 
Richmond park, was not rateable in 


reſpect of the herbage and punnage. 

< Monday, 
Nov. Fr age 
A repreſent= 


BARBER againſt FLETCHER, 


T5 was an action on the ſame policy with Barber v. A 

French (a), tried at the ſame time, the ſame rule en- * 
tered into, and a ſimilar verdi&t found; but here, beſides underwriter 
the ground mentioned in that caſe, there was another extends to all 
ſtated, dia. that, fince the trial, a material repreſentation ore 


A 
which had been made to Shulbred the firſt underwriter on ——— 


the policy, and which turned out to be falſe, had been iu is x 
diſcovered, After the other caſe was diſpoſed of, this 2% * 


ſtood over, on this point, till an affidavit of the fact ſhould on ſuch a day, 
be procured from Shulbred, A 
* Cauſe was this day ſhewn, when it appeared, from Shul- 1 
bred's affidavit, that, when he ſigned the policy, in March licy, although 
1778, the broker was getting ſeveral others, on other ſhips, Rn 
ſubſcribed at the ſame time, all belonging to the ſame ana 1 
owner, and ſaid, ſpeaking of them all-“ Which veſſels fix months be- 
* are expected to leave the coaſt of Africa in November or fore. 
* December 1777.”---In truth, the veſſel in queſtion had [C 306 
ſailed in May 1777, and Shulbred ſwore, in his affidavit, 
that, if he had known that circumſtance, he would not 
have ſigned, There had been aftions brought againſt all 
the underwriters on the policy, except Shulbred. Nt 

Davenport, for the defendant, inſiſted, that a repreſent- 
ation to the firſt underwriter is conſidered as made to all 
who ſign after him; and that the repreſentation here was 
material, or at leaſt ſuch as ought to be ſubmitted to a 


Jury, for them to judge of its materiality. 
25 Wn 


(a) Supra, p. 281, 
» VU 4 
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1 2 has certainly beep determined, a 
.Q neem repreſcntation to the firſt wade 
| Bat under what circyp, 
a5 don gon nel gre 
certainly n repr to A 
| man decode Shulbrod, and ha * 
aſking before the trial what had — — to bin, 
4 If therefore this evidence is new, it is owing to his om 
N . negligence. But the reprefentation is not mate. | 
was only an expectation, and the underwriters did nat its 
quire into the ground of the expeCtation. This was lying 
by till after a trial, in order to make an objection if the 
verdict N be for the 77 


The rule diſcharged. It fi 


8) Ia the caſe of Shirley v Wil. he conceals ſhall appear material iy 
binſon, which came on in H. R. M. the jury, they ought to find for the 
22 Geo. 3. upon a motion for a new underwriter, the contract, in ſuch cak, 
trial, Lord Mansfield and the reft of being void, although the concealment 
the court were clearly of opinion, that, ſhould ave been innocent, the fa 

if che broker, at the time when the not mentioned having appeared imm: 
policy is effected, in repreſenting to the terial to the . and having not 
underytiter the ſtate of the ſtup, and been communicated { merely on that 20 
the laſt intelli Ee concerning her, count. 
does not diſcloſe the whole, and what 


8 


31124 * 


The End of Mienakluas Term 20 Gone III. 
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Court of KING's BENCH, e 
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GrINDLEY again HoLLowaY: relay, 
8 | „ ch e. 

HIS was an action of treſpaſs, in which, on the Jo entitles 
plea of not guilty, a verdict was found for the conſtable, r. 
defendant. In the laſt term, Mood had obtained to SO 

arule to ſhew cauſe, why it ſhould not be entered on the 2 * 9 ” 

roll, that the defendant was a conſtable, and that the verdict for him, 

tion was brought for what he had done in the execution 1 be cer- 

af his office. By the ſtatute of 7 Fac. 1. c. 5. (a), it is e who tried 

juſtice of peace, conſtable, fc. for any thing done by A ee 

vetue or reaſon of his office, he may plead the general tion of his 

ſue, and give the ſpecial matter in evidence; and, if the office. © 

verdift ſhall paſs- with the defendant in ſuch action, or 

the wel noe nonſuit, or ſuffer a diſcontinuance, in 

every ſuc e, the juſtices or juflice, or» ſuch other judge 

before whom the faid ona ball * tried, ſhall allow Jo 

1 his double cal. There was no indorſement on the 

Yea, nor certificate, in this caſe; but, in an affidavit of 

the deſendant, it was ſworn, that the act for which he * 

Ws led, was done in the execution of his affice. * 


(a) Made perpetual, 21 Jar. 1. 6. 12, 


w—— 


* 


Galnpizr where it is faid, that, when there is a verdict for the 


de:. 


4 


3os 


5 . ved 


dich not fay; t fuch defendant /ball be allowed bis doubt 


„ 


{& "4. 
ES 


3 
FR 
4 


(e) B. R. 


7:88, 
-- -»- the execution of his office, was an inference of law to be 
dcraun from the particular facts proved, which the judge 
1 Mf Prius was able to do, but the court could not 
without trying the cauſe again. The defendant's affidavit 
was abſurd; it was ſwearing to matter of law. The caſe 
cited did not apply. 
Plaintiff having moved to diſcontinue, the court made the 
payment of the double coſts part of the terms on which 
mme motion was granted; and what was there ſaid about 

" ſuggeſtion was foreign to the caſe before the court. 


verdict for the defendant was refuſed, on the ground that 
zit was the province of the judge before whom the cauſe 


3 
E. 7 
H. 1 


Y 


* rod, in ſupport of the rule, cited. Rex v, 1 
and euenid v. Mertins (5), a caſe on this very ml, 


. 


A 


fendant, the facts entitling bim to double cofts are ti be 
put upon the record by way of fuggeſtion. He alſo chen. 
tioned ſome modern caſes, Which had been furniſhed hin 
dy the maſter,” particularly one of Hickman v. Ginge), 
a note of which was read 1 ev, 4110 
Houorih, for the plaintiff, infiſted that it was clen, 
from the words of the ſtatute, that the judge that trier tle 
"cauſe mult certify, that the act complained of was done by 
the defendant in the execution of his office. The ſtatute 


8 


« coſts,” but 4 the 75 or juflices, : &c. fhall albu him, 


Whether the d t was or was not acting in 


In that of Deveniſb v. Mertint, the 


But the point was expreſsly decided in a caſe in Venirit (d), 
where a "ſuggeſtion, like that now prayed for, alter 


— a _— em eum a nm n as 1 — ann „ . * — * 


was tried to ae the double coſts.— He ſtated an affidavit, 
(which was read), by which, he ſaid, it would appear, 
that the defendant was not acting in the execution of 


his office, | ; | | 
| The rule diſcharged [+ 82]. N 
Lord Mansfield, and Balle, Juſtice, 


ſaid, upon that occaGon,' chat, in con- 
mon caſes, where it does not apper 


E. 3 Geo. 1: 1 dir. 49. 
Geo. 2. 2 Str. 974. 
5 Geo 3, 73 


(ad) Anon. C. B. E. 1 W. & M. 
2 Ventr.. 5. ps 

[+ 82] But, where there is a ſpecial 
verdict, and it appears by the facts 
there found, that the act ſor which the 


action was brought, was done by the 


defendant by virtue or reaſon of his 
office, as a juſtice of peace, &c. the 
maſter muſt tax double coſts, though 
there has been no certificate, nor allow- 
ance by the Judge who tried the cauſe. 
This was determined in the caſe of 


' Rann v. Pickins, B. R. M. 23 Geo. 3, 


13 


deſendant was acting, an allowance by 
does appear on 


caſe of a diſcontinuance, prond 


upon the record, in what capacity the 


the Judge is neceſſary, but not when it 
the record, that he vi 


acting by virtue of his office; res 


by the ſtatute, ſhews, that the right w 
double coſts was not meant to be cer 
fined entirely to ſuch allowance of 4 
Judge 'at ij 


being "aſked, ſaid, 


© oc ov wu = - «© Xx ax JF JYt  zxXx wv a i. mu ,as Dm7c 


he had vo doch, 
but that be ought to tax double colts 
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10 juſtices having removed Thomaſſine Hallhead, It there wa 
from the town and hamlet of uerton, in Lancaſhire, biring 57 
to the townſhip or diviſion of Under Barræum and Bradley- i. * 
Fild, in Weſtmoreland, the court of quarter ſeſſions for iq of B. and, 


of the year, 


Lancaſbire confirmed their order, and ſtated the following ></orc the end 
caſe, 155 | | 


« Thomaſſine Hallhead ſingle woman, being ſettled). in * 
« the townthip of Under-Barrow and Bradley-Field, in the matter wo the 
« county of Meſimoreland, by a derivative ſettlement from oy 1 
«* her father, was hired for one-year, from Whitſuntide year there, is 
4 19750, to M bitſuntide 1991, to D. Burrow, then an in- _ to _ 
4 habitant of the ſaid townſhip, for the yearly wages of unter year 
« 184. where ſhe lived with him, under this hiring, till with an in- 
« the 12th of May-1791. Her maſter then removed with ang ga, * 
« her into the towiſhip of Strictland Roger, in the ſaid ſcueral months 
« county of ay. 06a and ſhe there cantinued ſeven in C, a 
« days in the faid Tervice, {which completed the year,) 4 
« and received her wages. Then ſhe again hired herſelf gain 
« to the ſame maſter for another year, from Whitſuntide 
« 1971, to Whitſuntide 1772, for thehwages of 25 5. and, 
under this laſt hiring, ſhe continued in Strickland Roger, 
„ from Whitſuntide 1571, till Candlemas following, when, 
« by mutual conſent, ſhe quitted her ſervice, and received 
her wages up to that time.” ” 

Wilſon and Weed now ſhewed cauſe againſt quaſhing 
the orders. They endeavoured to diſtinguiſh the caſe from 
that of Rex v. Croſecombe (a), where the pauper, having 
been hired for a year in one pariſb, and having lived that 
year there, and received his wages; continued a quarter of 
a year longer, and then went with his maſter into another 
pariſh, and lived with him there ſix months, without 
coming to any new agreement; and the court held that he 
was ſettled in the laſt pariſh, That caſe, they ſaid, was 
argued on the ground of there being no interruption, - no 
new contract, — but a continuance, and prolongation of the 
term of ſervice, under the firſt hiring. So when there is 
a demiſe for a year, and the tenant holds over without any 
new bargain, he is. ſtill conſidered as holding under the | 
original demiſe, But here the firſt contract was at an end, I 310 

in form and ſubſtance; there muſt have been a new | 

bargain ; the wages were different; and the ſeſſions had 
not ſtated that there was not a chaſm in point of time be- 


(a) M. 19 Geo. 2. 2 Str, 1240. Burr, Setll. Caſer, No, 87. 
6 ® 


The ſervices in the two places con 
gether, as in the caſe of Rex v. Croſrcombe, becauſe fh 
pauper having already a derivative ſettlement in U 
| Bartow, the time ſhe ſerved there could not have operated 
ſo as to gain a ſettlement there, and therefore i it ought'in 


tween the Fr and ſecond hiring, . "IS Ep 2 de 
conſidered exactly as if there had a change of maſten, 
d 


not be tacked. 


to be taken. at all into the account. 


, Chambye, and Howorth, argued on che ole 
fide; © They. obſeryed, that, although) in the caſe of Rk 


| 1-420 Grefcombe,” the circumſtance of there being no ney 


* * * 
5 ” 


© +bargain was relied upon at the bar, the court did not de. + 
ids upon that diſtinction, but, on the contrary, LEE, 

Juice, mentioned ſeveral ends: in which a ſettlement ws 
' "held to have been gained, where there was a year's ſervite 
under two hirings (a), and ſaid he could ſee no difference, 
If a chaſm of an hour or two were to be admitted to han 
taken place in this caſe, between the end of the firſt year, 
and the new bargain for an increaſe of wages, that, 

faid,” would not make fuch an interruption as to we 
ſettlement. For this, they cited, Ren v. Fifehead Maps 
dalen (b), where there was an interruption and abſence 


from the maſter's bouſe for above an hdur ; Rex v. Eller. 


* field, where the interruption was ſtill Tonger, but not for 
3 whole day {1}; and alſo a caſe from this very ton 


Under- Barrow 
[ 311 ] ** —_ 


—We are all very clear, that hk 


was a continuance of the ſame ſervice, with an increaſe 


. Age 
(a) Burr. Sal g lac. cit. p 259. 
. urr. vel. Caſes, 
No 3 


[1 7 That cafe was argued H. 17 
Geo. 3. by 4s Lawrence on one fide, and 
Mansfield, Dunning, and Kirby, on the 
other. The circumſtances were very 
nearly the ſame with thoſe in Rex v. 
Fifchead Magdalen. The ground of 
the deciſion, in both, was the maxim, 
chat there is no fraction of a day. The 
pauper was in the ſervice every day 
in the year. If a diſcontinuance how- 
ever ſhort were to prevent a ſettlement, 


there could never be one gained where + 


the year was ſerved under two hi- 
rings, . there can be no new 


Both orders-quaſhed. 


hiring without ſome degree of inter. 
ruption — 

in the former caſe of Nerv. Under 
"Barrow, cited in this, it was attempt- 
ed to overturn the doctrine in favour 
ſettlements gained by a year's 
under two hirings tacked together, 4 
being contrary to the true ſenſe of the 
words of 8 E g Will. 3. e. 30. «nd 
Sir James S in his report of the 
caſe, has inveſtigated with great accu. 
racy the boy of rhe firſt deciſions of 
this po "The court _—_ them 
ſelves dowd by the authority of 
deciſions. f 
(c) H. 6 Geo. 3. _ Saul. Cain 
1128, No. 17 5+ 
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Guildhall 

called the Tun Brothers, which. belonged to the defendant, portionably , 
had taken the Ggfen, a, French Eft India-many aud the be vun er | 
defendant, in the character of... agent, had received the men of which 
prize-money for both. The plaintiff demanded his ſhare, their reſpedive 
and the defendant was willing to pay him what he, (the e ©nlitt. 
ant. for commiſſion, which he claimed as agent. e * 


phintiff inſiſted upon a larger proportion than what te 


defendant offered, and alſo refuſed to allow the commiſſun, 
an the ground that the defendant had no authority to aſt 
his agent. The defendant had paid into court What 
be ali to be due, and the jury found à verdict far 
Le now moved for a rule to ſhew cauſe, why there 
ſhould not he a new trial, upon two grounds. 1. Becauſe, + 
xccarding, to the evidence given at the trial, the plaintiffs 
ſhip had forty-five men on board, and the defendant. 
only allowed as if ſhe had had forty-four. 2. Becauſe I 
defendant had no claim as agent. In ſupport. of this laf 
ground, he offered to, read an affidavit of the plaintiff's 
denying the appointment of Hartley to be agent. 
Lord Mans8FIELDy—The-parties came to trial on two 
queſtions. 1. Whether the defendant was agent z. 


What was to be the rule of diviſion between the two joint 


captors? Upon the laſt, after a good deal of evidence 
from perſons converſant in the diſtribution of prizes, it 
came out, and was agreed upon. on both ſides, on the 
authority of a caſe before me at the Cockpit, that, where 
there has been no ſpecial proportion of diſtribution agreed 
upon, the diviſion ſhall be according to the number f 
men. on board each ſhip. In the courſe of the trial it © | 
appeared that bath ſides had been under a miſtake, as to 
the number of the men in the MlaintifÞ' ſhip, and it was 
agreed that they were, farty-five inſtead of forty-four; ſo C 312 J 
that ihe defendant had not paid enough ing court. But 
| was. of opinion, as this was a liberal action, it would be 
proper. to permit the plaintiffs to have a verdict for 
What is called a Norfolb groat ; that is, on a queſtion which + 5 
neither of the parties had come to try (a). The queſtion ' © 
on the agency was a very material part of the cauſe, but 

we 


(a) Vide Longchamp v. Kenny, fepra, E. 19 Geo. 3. P. 32. 


Ls thay, 1 5 * 
ng 1%" - 7 
Ho 2 (oY 
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1780. we canngt grant a new trial om the affidavit of the 
83 tiffs, who chu not be examined tt the trial. 600 
- Rozents be rule refuſed :—But it was referred to the maſters 

againſt take an account if any thing, and what, was due tothe 
HarTLEY. plaintiffs ; the defendant, in the mean time, not to take 
out execution for his coſts till further order ſi v the 
court [+ 83]. 8 e 


[+ 83) Vide Wemyſe v, Linzee, infra; chell v. Rodec: infra; 620. M. Ga 
324. Le Caux w Eden; H. 21 Geo 3. nu v. Blackburne, E. 21 Geo. 3. infra 
Geo, 3. infra, 613. Note [I J. Mit. infra, 649. Note LI J. 
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_*»  »  COMERPORD again Price." 
IF an attorney * A CTION, by original, againſt the defendant as 2c- 
bes as ac. ceptor of a bill of exchange, —The declaration ſe 
ceptor of a bill forth, that the drawer had directed the bill of exchange to 


of beg, the defendant, by the name and deſcription of Mr, Villas 
N in Price attorney at law. — The defendant pleaded, in abatt- 


abatement in ment, that, at the time of ſuing out the original, he waz 
Huch a caſe, 2s an attorney of this court, and that, according to the im- 
well as in any . ' | 


other perſonal. memorial cuſtom. and privileges of the court, 1 


action. torney of the court, who is ſued in any perſonal 
* ought to be ſued by bill, filed and exhibited againſt bim as 
being preſent in court, and that no attorney is compellable 


| | gun his will to anſwer in any perſonal action proſecuted 


15 . and averred, that he had been impleaded by 
the faid original writ againſt his will, and againſt the 
"cuſtom and privileges aforeſaid. —The plaintiff demurred 
generally.” | — 
Davenport argued for the plaintiff, that, if this privilege 
of attorneys were to be held to extend to actions on bills of 
exchange, it would be productive of great inconvenience 
to trade, for a bill could not be filed in the vacation ; and 
if the bill of exchange became due in the vacation, (which 
[C 313] was the cafe here,) an attorney, who was an acceptor or 
indorſee, might ſet the holder at defiance for ſeveral 
months, ſo that the ſecurity would be worſe than in the 
caſe of other perſons, and not what the holder is entitled 
F to by the cuſtom of merchants, By accepting the bill 
44+ - the defendant ought to be conſidered as having waved bis 
privilege. When an attorney aſſumes a new character, 
as by taking upon him the office of executor or admini- 

ſtrator, or by joining with another perſon in any cont 
he loſes this privilege, whether he is plaintiff 'or defendant. 
Here, by ſigning the bill of exchange; the defendant had 
taken upon him, in the eye of the law, the character of 3 
merchant. He faid there were no caſes on the 5 
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bat that he had kg many inftanc 


{ubmitted to - arrelts dn origine 
exchange» and that t 


5% W. 12 * . . Der ed f ns : fl ; 
e ws 10 have, argued in ſupport of the, plea, but 
MansFigLD ſtopped big. 
| MansFIELD,—This caſe is extremely clear. A * ( 


man does not make himſelf a merchant by drawing or at- 


cepting 2 bill of exchange. Here the very bill of ex- 
a, change itſelf deſcribed the defendant as an attorney: If - 
þ there are no caſes, it is becauſe the privilege cannot admit 


of a doubt. 15 
BULLER, Juſtice,. —It muſt not be taken for granted, 
that a bill cannot be filed in vacation. I think there has 
deen a caſe before the court, ſince; I have been on the 
Bench, where it was determined, that it may be done to 


1 


[+84] The fallowiog caſe has been 
ſince decided: 


Laxz o Wurar, B. R. M. 23 G. 3. 


Mood had obtained a rule to ſhew 
cauſe, why the proceedings ſhould not 
be ſet aſide as irregular, the defendant 
being an attorney, and the action having 
been commenced by bill filed in the 
cation. It appeared, that, if the 


ment of the term, the ſtatute of limi- 
tations would have attached. 

Mood now cited, in ſupport of the 

Broadmaite v. Blackerby (a). 

Wallace and Leycefler, for the plain- 
tif, ſtated, that it was become the 
conſtant practice to file bills againſt at- 
torneys, in vacation, to prevent the 
ſtatute of limitations from attaching, 
(in which they were confirmed by the 
maſter,) and relied on what was faid 
Orme Fuſtice, in Comerford v. 

rice. They alſo cited Leadbeter v. 
Markland (5) as applicable, in point of 
argument, and principle, and argued 
from .the . conſequences which 
would ſollow, if the rule contended for 


ArTTAFES TTRESSSRSYD 


BOT SARS 


fave the ſtatute of limitations [ 84]. 


of the term. 


plaintiff had waited till the commence- 


As to the inconve- 


niente» 
on the other fide were dolrerbzlly eſta- 


bliſned, ſince, in caſes here an action 


given by ſtatute muſt be commenced 
within three months, it might ſo hap- 
pen that the three months would begin 
and expire, before the commencement 
Lord n juſtice is 
concerned in the:queſtivn. Ihe maſ 
ter ſtates the practice to be to file bills 
againſt attorneys in vacation. Fictions 
are allowed againſt all the King's ſub- 
jects for the furtherance, but never for 
the hinderance of juſtice. Why ſhould 
an attorney be in a different ſituation 
from other perſons ? | 


ASHHURST, Juſlice, In common 


Caſes, there is no occaſion to take this 


courſe, becauſe no time is gained by 


Rez 

Burres, Fuftice, —The reaſon of 
the caſe in Comberbach cannot be ſup- 
ported, vis. that à bill filed in vaca- 
tion cangot be referred either to the 
precedent or ſubſequent term. If that 
were true, no proceedings could go on 
out of term. 


The rule diſcharged. | 


had (a) B. R. H. . 3. 12 Mad. 163. 
1 Cond, 465.-- Vide, alſo, a caſe of Hol- 
el way v. Croſs, B. R. E. 17 Geo. 2. 
but Cited by Deniſon, Juſtice in 2 Burr. 


1052, where it is ſaid, “That pri- 
* lorers are conſidered in the ſame 


light with attorneys, (who. are ſup- 
5 N to 2 preſent in court), 
* againſt whom bills cannot be filed, 
« gut in term time.” 

(5) C. B. H. 17 Gee. 3. 2 Blackfl, 
1131. 


aint are upon it. And, with regard to thie advantage of the 
's1ICE,, arreſt, that was originally only meant to compet- an * 


1780, uiencs ggg co auer ag Neuer ch ſo 
— 3 not fee that — 77 — 
N ene, onghr to malte 1 his buſineſs 

twation and circumſtances of thoſe whoſe” umd 


* 


rance; nothing farther can be done in vacation; 
that by filing your bill againſt an attorney the firſt dy 
of the term, you are as far advanced in the cauſe, az if ks 
bad been arreſted. _ ; 1 2, 

| Judgment for the defendant [+ 85], 


[+85] An eftorney who is arreſted writ of privilege, but av ve 

. 22 on a ſpecial original out of privilege in abatement, Croſley 'v, 
the court, is not entitled to his Shaw, C. B. E. 16 Ges 3. 2 Bl 
diſcharge on ſerving the ſheriff with a 1085. N 


2 A 


tb KinG againſt Mor 6 aw and Another, 


On #rule for HIS was a rule to ſhew cauſe,, why an information 
23 ſhould not be ſiled againſt the two defendants, one of 
the court may them for ſending, the other for carrying a challenge. 
, think a ground Upon ſhewing cauſe, the court thought there was ground 
. _ for granting the information. But, under all the cir- 
cumſtances,the cumſtances, were of opinion, that it would be à ſufficlent 


aw adequate puniſhment, they will diſcharge the rule on the defendant's undertaking 
to f | 


[315] 

Monday, 71h. f J. |; ER. 
1 Tuer rusos agamſt FLETCHER 

to an adfot on IS was a rule to ſhew cauſe, why the inquiſition 
a policy on a on a writ of inquiry, in an action on a policy of in- 


forcign Mp, ſurance, ſhould not be ſet aſide. The caſe was this: The 


1 policy was on goods on board three French veſſcls, from 
the policy ſhall Saint Domingo to Bourdeaus, The material part of it, % 
CE Ts to this caſe, was in the following words: © On all goods 
gelle if there i: loaden or to be loaden aboard the ſhips Le Soigneur,. Lo 
1 ot 2 2 Le Vanqueur, all or any of them: jor 
. fſaid goods and merchandizes by agreement ate, 
3 « ſhall be valued at | 7 (̃aſ, on 
needs only to 4 25 caſks. of clayed ſugar, and 12 hogſheads of muſco- 


prove the ad. vados: The poliey to be deemed fufficlent proof of 


ſcription tothe | R , intereſt 
policy, without giving any evidenee of intereſt, | 


(%) This was left blank, as here printed. 
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Le Stignezix, and that ſhe had been loſt, "The ſecond 
xerred, that the goods were ſhipped on board 15% three 


- 


inſured, and that 9 of them had been captured, and the 
other loft, The defendant had -underwritten 300 J. and 
having ſuffered judgment by default, the jury, on the 
writ of inquiry, aſſeſſed the damages at that ſum, without 
any proof of the amount or value, or any evidence what- 
ever, except of the defendant's handwriting to the policy. 
The Solicitor General, for the plaintiff. — Bearcrof?, and 
Davenport, for the defendant, 1 | | 


— 


R * 


829 „* 


the ſheriff, and was now, that it was incumbent on the 
plaintiff to give ſome farther evidence of intereſt, and to 


ſhipped. An affidavit was produced tending to ſhew that, 
in fact, the inſured had no intereſt. 15 0 

The Salicitor General contended, that, by the expreſs 
2greement of the parties, no other proof of intereſt but 
the policy was required, and this inſurance on foreign 
ſhips and property was not within the ſtatute prohibiting 
ſuch policies (6), ſo that the plaintiff was entitled to re- 
cover the ſum inſured by the defendant, even if it could 
de proved that the inſured had no property on board. 
' The court ſaid, that this was not a policy within the 
ſtatute, foreign ſhips not having been included in that 
28, on account of the difficulty of bringing witnefles 
from abroad to prove the intereſt, The only difficulty 
there could have been here was from the circumſtance of 


E $8S8%e958%.S 


framed as to make the caſe the ſame as if there had been 
but one. By ſuffering judgment, the defendant had con- 
ſeſſed the plaintiff's title to recover, and the amount was 

led by the ſtipulation in the policy. | 
BULLER, Fuftice, obſerved, that writs of inquiry are 
often ſued out in caſes where they are not neceſſary [1], 
as for inſtance, in actions on covenants for the payment 
of a ſum certain; and, for this, he cited a caſe in 2 
| _ Saunders, 


(b) 19 Geo. 2. c. 37. 


SaTTBEECTSRBHTS - 


mages, in an ation of treſpaſs, the Re- 
[+86] Vide alſo, to the ſame effect, 2 Will. 372, 374. 

Hlewit v. Mantell, C. J. F. 8'Geo. . 
Vol. I. 5 


« intereſt in caſe of loſs.” The firſt count in the decla- 1780 
ration ſtated, that goods to a great amount, being tile ; 
of certain fordigners, had been ſhipped' en board Turtrot- 


It had been urged, on the part of the defendant, before 


prove that ſome ſugars belonging to the inſured had been | 


there being three ſhips, but the ſecond count was ſo 


| rter makes Wilmot, Chief Juſtice, 
[1] Vide Bruce v. Rawlins, C. B. fay, © This is an inqueſt of office to 
b. 10 Geo. z. 3 Wilf. 61, 62. where, © inform the conſcience of the court, 
on a motion to ſet aſide the inquiſition-  * who, if they pleaſe, may themſelves 
a 2 writ of inquiry for exceſſive da- afſeſs the damages (+ 86 * 


"© 


= 
* 


SON * 


againſt 


ſhips, or ſome or one 'of them, to the amount of the ſum Frercary. - 
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1780. Saunders (a) 1 1]. He faid it does not follow, beeauſe x 
— writ of inquiry has been awarded, that the amount of the 
 TareLLus, demand is uncertain, In actions upon a bill of exc 
Soon or a promiflory note, nothing but the inſtrument is to be 

againſt proved before the jury [2], the ſum being thereby aſcer, 
FLeTCHER. tained. Though, even in caſes where there is no nece 
for a writ of inquiry, that proceeding is of uſe, when the 
plaintiff goes for intereſt, which the jury aſſeſſes in the 
name of damages, 


| I be rule diſcharged [2], 
(a) Holdipp v. Otway, T. 21 Car. 2. been ſettled in many inſtances, that it 
2 Saund. 106. 14% ; muſt be produced before the ing 


[0F 1] In Raſbleigh v. Salmon, C. B. jury. Billers v. Bowles, C. B. H. 15 
T. 29 Geo. 3. H. Bl. 252. which was Geo. 2. Barnes, quarto edit. þ. 241, 
an action on a promiſſory note, and Ellis v. Wall, C. B. T. 19 206 2. 
judgment by default, the court, on ibid. p. 234. Snowdon v. Thomas, C. 
motion, referred it to the prothonotary B. H. 11 Geo. 3. 2 Blaclfl. 70. 
to aſcertain the damages and coſts, and [+ 87] [C2]. "YA 
calculate intereſt on the note, without [z] There was a fimilar- rule in 
a writ of inquiry. another action on the ſame policy, 

[2] In ſuch caſes, although the note (Thelluſſon v. Waker,) which, of 
or bill is ſtated, and the execution of was alſo diſcharged, 
it averred, in the declaration, it has 


* — 


[+87] S. C. 3 2 i 5 5. 4 Green v. Hearne, J. R. E. 29 C, ;. 
L 2] But it need not be proved. 3 Term Rep. 301. 
90x 3 oth | 
Monday, m WALKER and Others, Aſſignees of Br A, 3 
February. Bankrupt, againſt BuRNELL and Another. 
Ir a bankrupt PHS was an action of trover, againſt the ſheriff of 
after his certi- 1 


London for goods taken on a writ of eri faciut. The 
ec that cauſe was tried at the laſt Sittings at Guildball (a), before 


for himſelf is Lord ManstiELD. The facts were"theſe :—A commiſſion 
left for ſeveral 1 " | 


ears in poſſe. had been ſued out againſt Bean, in Auguſt 1972, He had 
of his been engaged in very complicated and extenſive concerns; 


houſe, houſ- and debts to the amount of 60,000 J. were proved under 
hold goods, 


this commiſſion. In December 1572, he obtained a certif- 
and furniture, 25 
in order to aſſiſt cate, He never removed from his houſe, nor were the 


po rg" mg furniture, houſhold goods, and plate, fold or removed, but 


bankrupt he remained in poſſeſſion of them, and, after his certificate, 
eſtate, the aſ- engaged in trade on his own account, and continued to 


ces repeat- trade till ſome time in the ſummer 177, and after the 
"i agg 1 cxegution in queſtion. But though he traded for him- 

heir accounts ſelf, he was continued. in the houſe by his afſigne®s 
with the cre- | * | v A | - (the 
ditors as part | 


of the eſtate, ſuch poſſeſſion does na fall withi | ahh | : . oa bo u tor 
the goods in aſſiguees under à ſecond — $3 296-45 & hy $11, 


(a) Saturday, the 18th of December 1779. 


N NT So. =» =» 


reſent plaintiffs,) as an agent for them in getting in 
— — 5 bt affairs, and in all the — of the 
bankrupt eſtate and effects, which they had laid before his 
creditors at different times down to March 1779, the houſe- 
hold goods in queſtion, (which had been inventoried and 
valued immediately after the commiſſion iſſued,) were ins 
cluded. In March 1779, an action was commenced againſt 
Bean by two creditors, Davis and Prothero, who afterwards 
recovered a judgment, and ſued out the „ñeri facias which 
gave riſe to the preſent cauſe. A diſtringas having iſſued 
to compel an appearance in that action, the officer came to 
Bran's houſe, to levy on his goods, when Bean paid the 
40. The fame attorney acted for Bean and for the aſſig- 
nees. In a note which he wrote to the attorney for Davis 
and Prethero, ſtating to him that he thought there was an 
irregularity in the diſlringas, and defiring hint to return 
the 40s. he took no notice that the goods in the houſe did 
not belong to Bean. The execution came in in June, 
and, about the ſame time, the aſſignees had the goods 
again appraiſed, when they were valued at 353/. They 
then propoſed that they ſhould be fold by auction to the 
beſt bidder, and the produce paid into court, to abide the 
event of an action to be brought by them to try the pro- 
perty. The attorney for Davis and Prothero agreed to this, 


but the ſheriff's officer would not, but removed the goods 


from the houſe, in June, and on the 19th of November 
1779, fold them, under a writ of wendition exponas, for 
260], The preſent action was commenced on the 11th of 
November, and two days afterwards (13th Nevember 1779,) 


at of bankruptcy, on which this ſecond commiſſion was 
founded, did not appear. 'Lhe preſent plaintiffs proved a 
debt under it. Their attorney in this cauſe was alſo ſoli- 
ctor to the ſecond commiſſion, 

The defence was: 1. That, after permitting ſuch a long 
poſſeſſion by Bean, who continued the viſible owner, and 
held forth the credit of the effects to the world while he 


cluded themſelves from claiming them againſt his bond fide 
creditors: 2. That, if this were not ſo clear, yet Bear's 
poſſeffion was ſuch as intitled the atſignees under the ſecond 
commiſſion to the goods, by virtue of the ſtatute of Fac. 1. (a), 
and therefore, qudcungue vid, the preſent plaintiffs could 
not make out a property in themſelves to ſupport their 
on. | N 

The anſwer given on the part of the plaintiffs was: 
. bat, from the extenſive nature of Beans former buſi- 
bis creditors were extremely numerous, and, as the 


aſſignees, 
(a) 21 Fac. 1. c. 19. f it. | | 
X 2 
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traded on his own account, the preſent plaintiffs had pre- 


had always been ſtated to them as belonging to the 
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Warxer 
againſt _ 
BuRNBLL. 


[ 3i8 ] 


a ſecond commiſſion iſſued againſt Bean. The time of the 


378 
1780. 
WALKER 
- againſt 
BunNELL. 


[ 319 ] 


act of bankruptcy on which it was founded had been con. 
mitted before the goods were taken out of Bean's poſſeſſion; 


. which the plaintiffs muſt prove property in themſelves, 


This would be an anſwer in any queſtion between them 


ing made a preſent of the goods to the bankrupt. The 1 6 


that the attorney for the plaintiffs was poſſeſſed of the pre 
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aſſignees, and that even ſo lately as March 1979, it vn: 
matter of general notoriety, that he was not the owner: 
2. As to the ſecond commiſſion, it did not appear that the 


I 


the new aſſignees had not claimed them; and, beſides, hi 
caſe did not fall within the meaning of the ſtatute. 
Lord MansFie1.D told the jury, that this was an aftion 


and a converſion by the defendants, That there a 
to be ſtrong evidence, particularly from the laſt ſtatement, 
(in March 1779,) that the plaintiffs, aſſignees under the 
firſt commiſſion, meant to keep up their claim to the goods, 


SSH EET 2 


and Bean. But the point now was, whether, as between 6 1 
them and ſtrangers, they were not to be conſidered as he. 


goods were chiefly of a periſhable nature; the poſſeſſon ape 
was not for a few days or months, but for ſeven years; 
and Bean having begun as a new man in 1772, his ner 
creditors dealt with him on the faith of the appearance he tow 
made in the world. As to the other ground of defence, de 
by an expreſs ſtatute, if a bankrupt ' ſhall, by the permif- fion 
ſion of the owner, have in his poſſeſſion, order, and di- 


' poſition, goods whereof he ſhall be reputed owner, Cc. at ft | 


the time of his bankruptcy, ſuch goods are, by the con- den 
miſſion and aſſignmept, veſſed in the aſſignees as completely to | 
as the reſt of his eſtate. They muſt therefore conſider 4 
whether theſe goods were in Bear's poſſeſſion, &c. at the s 6 
time of his ſecond bankruptcy.—lf they ſhould find for 200 
the plaintifls, and ſhould conſider the ſberiſſe, or their oft dec 
cer, as the real defendants, they ovght to aſſeſs the d- | 
mages at the appraiſed value of the goods. But, if they 
ſhould look upon Davis and Prothero as being, in ſub- gra 
ſtance, the defendants, the damages ought only to be what bec: 
the goods actually produced. 
The jury found for the plaintiffs, with 353/ damages, 
being the appraiſed value. | 
Bearcroft, on Tueſday the 25th of January, obtained 2 


rule to ſhew canſe why the verdict ſhould not be ſet alide, tend 


which he moved for on both grounds above ſtated. Gale 
The Solicitor General ſhewed cauſe. vr 
Very little was taid, now, on the firſt ground. On tht = 
ſecond, it was objected for the plaintiffs, (as at the trial, 
that there was no proof that the ſecond bankruptcy v Ro! 
prior to the execution; the only anſwer to which 9% 


ceedings, and as he had not produced them, it might 14 
de preſumed, that they would ſhew ſuch. a prior att 
bankruptcy, T3 
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Lord Man$FIELD,—The bias of my mind, at the trial, 
was very much in favour of the judgment-creditor ; I ſuſ- 
the fairneſs of the ſecond commiſſion; but, after- 
wards, I was fatisfied with the verdict. There has been 
little faid, now, on the firſt point. On the ſecond, I 
thought, that as the plaintiffs had proved a debt under the 
new commiſſion, they could not queſtion its validity, though 
they might the time of the act of bankruptcy. The time 
was not proved, but I am fatisfied the caſe cannot be 


« any perſons, at the time of their becoming bankrupt, 
« by the conſent and permiſſion of the true owner and 
« proprietary, have in their poſſeſſion, order, and diſpoſi- 
« tion, any goods or chattels, whereof they ſhall be re- 
« puted owners, and take upon them the fale, alteration, 
« or diſpoſition, as owners,” Many caſes have ariſen 
upon this act, where the party left in poſſeſſion might ſell, 
but Bean had not the diſpoſition ſo as to. ſell the goods. If 
he had fold them, it would have been a breach of truſt- 
towards the plaintiffs, If I ſend my plate to a banker's, to 
be ſure he may diſpoſe of it, but he has not my permiſ- 
tion or conſent ſo to do, = 

WiLLes, Juftice—As to the firſt point, it was a matter 


on. cence was ſtrong in favour of the plaintiffs. Wich regard 
etely to the queſtion on the ſtatute, the words are, “ if the 
der * dankrupts take upon them the ſale or diſpoſition as on- 
| the * ers,” Bean could not ſell, but he was permitted to uſe 
| for goods as viſible owner for ſeven years. I ſhall not give a 
off (deciſive opinion on the point. It may come often before 
*. tze court, This does not ſeem to me to be like the caſe 
wh of plate ſent to a banker's. But it would be improper to 


gant a new trial on the ground of the act of parliament, 
beczuſe it could be of no ſervice to the defendant. It 
could only be granted on payment of toſts, and the ſecond 
Egnces would be entitled to bring an action, and recover 
ur value of the goods. | 

ASHHURST, Fuftice,— The ſtatute certainly does not ex- 
(end io every caſe of poſſeſſion Not, for inſtance, to the 


ery fame light. Bean gave his /ervice1 ng and ar- 
ang the affairs of the-eſtate in lieu of rent. 

betten, Fuftice, Queſtions of this kind have much 
dere of fact than of law in them. The ſort of poſſeſſion, 
Sa Kipolition, &c, are facts to be proved, and for the conſi- 


e pre &ration of the jury. The ſtatute ſays, “ whereof they 


* ſhall be reputed owners.” Here the bankrupt was not 
E eputed owner. Poſſeſſion of the goods expoſed for 
10 a ſhop may be within the ſtatute, but poſſeſſion of 


brought within the ſtatute. What are the words? “ If 


fit for the determination of the jury, and I think the evi- 


calc of a ready furniſhed lodging. Look GL in the. 


X 3 furniture 
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1780. 
— — þ 
Warlxex © 
againſt 
BuxxELL. - 


U 320 13 


- * 


350 
1780. 
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furniture in a houſe is no more evidence of a right to tha 
furniture, than of a right to the houſe. 


The rule diſcharged [+ 8], 


[+ 87 Vide, on the conſtruction of Coup. 232. (F & vide allo Cala 
the ſtature of 21 Jac 1. c. 19. f 11. v. Forbes, B. R. T. 29 Geo. 3. 3 Jun 
Bec v. Cadell, B. R. M. 45 Geo. 3. Rep. 316. 


[5322-1 


Tuc ſday, 8th 
February. 


By a deviſe of 
the fo fan 
and inber it- 
ance to A. 
and bis child 
or children for 
ever toben be 
ſoall be 21 
years of age, 
but if be die 
before that 
time, then the 
ee /ample and 
eee to 
B. 4. takes 
only an eſtate · 
tail. 


Davie and Another againſt STEVENs ad 
Others. | | 


HIS was a caſe ſent from the court of Chancery, which 
ſtated ;— That Chriflopher Stevens, being ſeiſed in ſte- 
ſimple of the eſtate in queſtion, deviſed the ſame in the 
following manner :—*« I alſo give and bequeath to my fon 
« William Stevens, when he ſhall accompliſh the full age of 
« twenty-one years, the fee. ſimple and inheritance of Leu 
« Shelflone, to him and his child or children for ever. | alſo 
& give and bequeath to my wife Elizabeth Stevens my eſtate 
« of Lower Shelftone until my ſon William Stevens ſhall at- 
« compliſh his full age of twenty-one, ſhe paying to my fad 
« fon, the ſum of 5/1. a year before he ſhall be of the ageof 
« twenty-one, and then to have the poſſeſſion of the whole 


« eſtate of Loquer Shelflone ;”—(Then a particular provifion 


for his wife z“ Alſo my will is, that my wife Elizabeth di. 
ce vens ſhall find and provide for my ſon Milliam Stevens, be. 
& fore he ſhall be of the age of twenty-one, ſufficient meat, 
« drink, waſhing, apparel, and attendance; neither ſhall 
« there be any of the timber on the eſtate of Lower Shu. 
« flone cut or felled down, except what ſhall be wanting 
io be uſed on the fame, before my fon William Steven 
e ſhall be of the age of twenty-one ; and then to have 
&« quiet poſſeſſion of the ſame. But if my ſon Wilhn 
« Stevens ſhall happen to die before he ſhall accompliſh the 
&« full age of twenty-one, then I give and bequeath it 
% fee-ſimple, and inheritance of Lower Sbelſtant to my viſe 
« Elizabeth Stevens for ever.” The teſtator died, leaving 
Elizabeth Stevens his widow, and William Stevens his only 
ſon, who was then about fifteen, and afterwards attained 
the age of twenty-one, and was married, and had feveri 
children. William Stevens afterwards died, leaving Man 
Stevens, (one of the defendants) his widow, and Jobn he. 
wens, (another defendant,) his heir at law,—The queſtion 
was, what eſtate William Stevens took under the will. 
(The bill was filed againſt the heir at law, for a ſpecibc 
performance of an agreement entered into by William, 
a ſale of the eſtate,) - Þ 
| Rooke, for the plaintiffs, contended, that, by the man- 
feſt intention, -and upon the fair conſtruction of the vi 
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. 


2 2e. ere = wm = => 8 


8 


En. fs e. . 


3 


x THE TWENTIETH YEAR by GEORGE 111. 
| "I | 
he ſon took an eſtate in fee. The teſtator hall uſed the 
ſtrongeſt words poſſible, except 4 beirt, and hat is not 
neceſfary to pals a fee-fimple by will. In Cate Liteleton ( a), 
+ is laid down, that an eſtate-in fee-ſimple paſſes by a de- 
viſe to a man for ever, or in fee-emple, or to him and his 


offigns for ever; and, in the caſe of Widlake v. Hardinge, 


n Hobart (5), a deviſe “ to my couſin A. H. for gg years, 
Cd 9 Pa couſin A. H. ſhall have my Pr beg if 
« the law will allow it,” was held to paſs the fee-ſfimple, 
Here the words “ fee-ſimple,” ( inheritance,” and % for 
« ever,” are all uſed, The will further ſays, that, at the 

of twenty-one, the ſon ſhould have the hole eſtate, 
and this would clearly carry the abſolute property and in- 


heritance, according to what is laid down in the Countzfe of 


Bridgewater's Caſe (c); but the laſt clauſe in the will is de- 
cifive, for, by that, if the ſon ſhould die before twenty- 
one, the teſtator gives the fee-ſimple and inheritance of 
Lower Shelſtone to his wife for ever. This muſt mean the 
ſame fee-fimple and inheritance, which, in the event of 
the ſon's coming of age, he had before limited to him. 
There is no deviſe over if the ſon ſhould attain his age of 
twenty-one ; but, if an eſtate-tail had only been meant, it 
s clear the wife was fo much an object of the teſtator's 
favour that he would have limited the remainder in fee to. 
her, and not have left it to go in a courſe of deſcent, 
The preſumption is, in general, againſt a partial inteſtacy. 
It muſt be argued, on the other ſide, that the Fas þ 
« child er children” reſtrain the preceding words, and con- 
fine the eſtate to a fee-tail. Cafes will be cited in ſupport, 
of this conſtruction; but all that can be mentioned, were 
caſes where the queſtion was, whether there ſhould be a 


125 
1780. 
hl ng 
Davie 
a ainſt 
Sr eus, 


ſtate in fee-fimple, or for life. No caſe can be produced 


where expreſſions, which otherwiſe would, clearly carry a 
ſee-limple, have been reſtrained by the words « child or 
children,” to an eſtate- tail. 5 of 

Batt, for the defendants, faid, he ſhould rely on two. 
clear rules of conſtruction. 1. That the intention muſt 
prevail if conſiſtent with law. 2. That effect muſt be 
given to all the words of the will, if poſſible, The words 
« fee-fmple and inheritance” may very fairly be underſtood 
n deſcriptive of the intereſt the teſtator had Hine, in the 
eſtate. But if they are taken to apply to the intereſt de- 
viſed, they are reſtrained by what follows. It was in Mild“ 
Gf (d) laid down, that an eſtate- tail paſſes by a deviſe to. 
a man and his children, if he have no children at the 
time; (otherwiſe, as was the cafe there, the father only 
takes for life,) This do&tine is alſo recognized in 0 


L 323] 


(a) Co. Lit. 9. b, 1 5 (4) B. R. fi. 4 El. & C. 16. l. 


(b) H.8 ac, 1. Hob. "es : 17. 4. 
(e) B. R. H. 2 Ann. & Mod. 106. 1 
: 4 


4 
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1780. Cool in Vernon (e), and in Gilbert's law of Deviſen. Unleß 
; Ln) the words child or children” ſhould be conſtrued to re. 
Davis ftrain the intereſt deviſed to an eſtate-tail, they will hae 
againſt no operation, and, according to the ſecond rule mentioned, 
STEvens, they muſt, if poſſible, have ſome effect given to them. | 
MES»; There are numerous authorities to ſhew that ſubſequent for 
expreſſions may narrow the ſenſe of thoſe which go beſore, 
not only in wills, but in deeds, Thus, in Coke Littleton f), 
it is laid down, that if lands are given to B. and hi 
heirs, Habendum to B. and his heirs if he have heirs of lis 
body, and, if he die without heirs of his body, to revert to 
the donor, this is only an eſtate-tail. So in Leigh v. Brac, 
in Carthew. (g), a feoffment being to feoffees and their 
heirs to the uſe of A. for life, and afterwards to the uſe of 
B. and his heirs for ever, and for default of iſſue of the 
of B. then to as ule of the ang 6 05 the bo 
tation to B. was conſtrued to be only an eſtate-tail; and, 
in a caſe in Dyer (V), a deviſe in words very like the pre- 
ſent, viz. 4 I give the Tec of my bigger houſe to 4. 
« and after A's deceaſe to B. A's ſon,” was conſtrued to 
paſs only alife-eſtate to 4 The wards © then to have the 
« poſſeſſion of the whole eflate,” in the preſent caſe, were 
only meant to expreſs that the ſon was, at his age of 
twenty-one years, to come into the poſſeſſion of every thing 
which his mother was to poſſeſs till that time. There are 
no words ſuper- added to the deviſe over of . the fee-fimple 
« and inheritance” to the wife, which ſhows that a differ- 
ence was intended between the eſtate given to her, if the 
ſon ſhould die under age, and that limited to him. 
FKecole, in reply, obſerved, that the deviſe was of © 1h 
« fec · ſimple, and not & my fee-fimple,” which ſhowed, 
that a deſcription of the intergf, not the ſubject, was meant. 
That no cafes had been cited where the words, “ child er 
&© children” had narrowed an eſtate to a fee-tail. In the 
caſe put in Wild's Caſe there were no words of inheritance 
in the firſt part of the deviſe. The caſe in Dyer, when 
taken all together, made rather in favour of the plaintiffs an 
I 324] Lord MANSFIELD,—T had a mind to ſee whether inge- 
nuity could raiſe a doubt, on the one fide, or ſupply it 
argument, on the other, to make the caſe plainer than its 5 
on the face of it. If the teſtator had uſed the words 
« all his eſtate,” 4 inheritance,” or “ for ever,” and had 
ſtopped there, the fee-fimple would have paſſed. But the W 
words, * child or children,” are to the full as reſtrictive à 
if he had ſaid, « and if my ſon die without heirs of bs 
« body.” To give the father an eſtate in fee, would be to m 
ſtrike thoſe words out of the will. They mulſt- "-_ 


(c) Cue. E. 1706, 2 Fern. 545. ) B. E. H. 6Will. 3. Carth 34% 
* 4 Litl, 21. a. 2. Bac. Abr. (h) E. 16 El. Dy. 357. pl. 44 
260, 261. | N 
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to give him an eſtate- tail; for there were no children born 1780. 

it the time, to take an immediate eſtate. by purchaſe.  -The (Ly 

meaning is the ſame, as if the , expreſſion. had been, „ to Days 

« William and his heirs, that is to ſay, his children or his againſt 

« iſue.” The words, „ for ever, make no difference, Stevens. ' 

for William's iſſue might laſt for ever. | 

The certificate was as follows : | 

« Having heard counſel, and confidered this caſe, we 

« are of opinion, that William Stevens took, (under the 

« above will of Ghriftapher Stevens,) an eſtate-tail to him 

« and the heirs of his body, with reverſion to himſelf in 

« ke, by deſcent, | 82 

N «© MANSFIELD. 

„. WILLES. | 

12th February 1780. c W. H. ASHHURST. 
« F. BuLLER [+ 881.“ 


It 88] Vide Hodges v. Middleton, T. 20 Geo. 3. infra, 415+ 


Wermrys againſt LINZ EE and Another. {woos logon 


TH was an action for money had and received to the 4 captain x 
plaintiff*s uſe, The plaintiff was a captain of marines, — Fo be 

(with the rank of major,) and commanded the detachment on board a 

of marines on board the Europe, Admiral Montague's ſhip, 5 _ 

at Newfoundland, Hoſtilities having commenced between wy 40 prize 

France and this country, the Admiral ſent Commodore but does not 

Evans to ſeize the two French ſettlements af Jdirquelon and 2 

Pierre, and ſome marines were draughted from the Eu- Marg only as 

e, and other ſhips, and ſent on board the Pallas, under à paſſenger. 

ne command of the plaintiff, ro aſſiſt in the expedition, 

The two iſlands being reduced, Commodore Evant rejoined 

the Admiral at St. Jobn's, having left the Surprize, a fri- 

gate of 28 guns, commanded by captain Linzee, (brother [ 325 J 

o one of the defendznts,) to finiſh ſome neceſſary buſineſs, | 

ind alſo the plaintiff, with part of the marines which he 

bad brought with him from the Europe and other ſhips. 
complement of marines belonging to the Surprize was 

under the command of a lieutenant Moriarty. Captain 

Linzee, ſoon after, received orders from Admiral Montague, 

0 proceed, as ſoon as the buſineſs for which he was left 

"4 accompliſhed, to Sr. John's, taking the plaintiff and 

ihe marines left with him on board, and entering them on 

+ ſupernumerary lift for victuals only; and, in caſe the Ad- 

"on ſhould have failed for England when he ſhould get ta 

Job's, then to continue the plaintiff and the marines 

9 us ſupernumerary liſt for victuals only, till he ſhould 

"ve in England. The Admiral having been ordered 
the Surprize followed, having the licutenant and 
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ture, to be conſidered as commanding the marines. 


my 
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her own complement of marines on board, and alfs the 


plaintiff and his additional marines. On the way to Ex. 
land, ſhe took a" French merchantman, called Ler Dew 
Freres, and having brought her to Spithead, and the twy 
defendants being appointed agents, they ſold the ſhip, made 
out a liſt, according to the eſtabliſhed regulation for the 
diſtribution of prize money, and gave notice in the Gazety 


for the payment of ſuch part of the produce as had come 


to their hands. At the beginning of the war, it is uſual to 
paſs an act of parliament, authorizing the King to order 
the diſtribution of the value of prizes to the officers, ſez. 


men, marines, and ſoldiers, on board the ſhip or ſhips by 


which the prize was taken, in ſuch proportions, and after 
ſuch manner, as he ſhould, þy proclamation, order and 
direct. Such an act had paſſed on the preſent rupture 


with France (i), and a proclamation was iflued, in the uſul 


form, dividing the perſons entitled to ſhare in prizes into 
five claſſes, and fixing a certain proportion for each cl, 
The deſcriptions of the ſecond and fifth claſſes are as fol. 


low: — Second Claſ.— The captain of marines and land 
4 forces, ſea lieutenants, and maſter on board,” —They 


are to have one eighth divided amongſt them. Fiſib Ch 
« The trumpeter, quarter gunners, carpenters, crew, 
« fteward's cook, armourer, ſteward's mates, cook's mate, 
« gunſmith, ſwabber, ordinary ſeamen, and marines, and 
« other ſoldiers, and all other perſons doing duty and aſſiſting 
« on board,” —This claſs is to have two eighths divided 
amongſt them. —Upon the advertiſement in the Gait, 
the plaintiff came and claimed a ſhare, when the defend- 
ants offered him the proportion of perſons in the ib clak, 
He inſiſted he was entitled to be ranked in the ſecond, 253 
captain of marines on board at the time of the capture, and 
to be paid accordingly. This being refuſed, he brought 
the preſent action, which came on to be tried before Lord 
MANSFIELD, at Guildhall, at the Sittings after Jaſt term (5) 
The queſtion turned oy much In the nature of the 
marine ſervice, Every paſſenger who is accidentally on 
board a King's ſhip during an engagement does duty, 
and is therefore entitled to ſhare in the fifth claſs; but i 
was ſaid, on the part of the plaintiff, that being an officer 
of ſuperior rank to the lieutenant of marines who belonged 
to the Surprize, he ſuperſeded him of courſe, when be 
came on board, and was therefore, at the time of the cap- 


eſtabliſh 


Several officers in the marines were called to 


this poſition, but their evidence went rather to matter df 


opinion, than to inſtances, or facts; and it was ſuggeſted, 
on the part of the defendants, (and, in the further p 
of the cauſe, appeared to be true,) that, by the preſent 


(i) 19 Ges. 3. c. 67. | (A) Weduſday. 224 Dec. 1769 
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regulations of the navy, no officer of marines, above a 
lieutenant and his party, can be allotted to any. ſhip under 

It appeared, that the complement of marines 
belonging to any ſuip is not fixed and appropriated to that 
ſhip in the ſame manner that the ſea officers and marines 
are, but that they are frequently ſhifted and removed; in 
2 fort of rotation, as land troops from different barracks 
and quarters, | 


was entered on the books was relied on, as well as the 
above regulation againſt any higher officer of marines than 
2 lieutenant, ſerving on board ſuch ſhips as the Surprize. 
Several officers of very. high rank in the navy were exa- 
mined, (among others Admirals Montague, Barrington, 
Evans, and Campbell,) but who alſo fpoke chiefly to their 
opinion, which was clear againſt the claim of the plaintiff, 
and that a ſuperior officer of marines, coming on board by 
accident, does not command the complement belonging to 
the ſhip, 
What was of moſt weight was the. caſe of the ſea offi-. 
cers belonging to the Glouceſter, upon Lord Anſon's expe- 
dition, which was ſhortly this: Lord Anſon, on his re- 
turn home, having the Centurion and Gloucefler with him, 
found it adviſeable to fink the Glaucgſſer, taking her crew 
and officers on board the Centurion. The men were in- 
corporated with thoſe of that ſhip, but ſhe having her full 
number of officers, the officers of the Glouceſler were en- 
tered on a ſupernumerary liſt, They continued in this. 


the Acapulca ſhip was taken, they took a part in the engage- 
ment, (as indeed they had done all along in the buſineſs of 
the ſhip,) according to their reſpective ranks. When the 
prize-money came to be diftributed, they claimed to ſhare 


to his reſpective rank. This produced a ſuit in the Admi- 
nlty, which, in the firſt inſtance, was decided in their 
favour ; but, upon an appeal, (igf{which Lord MansrreLD 


mined, that they were only entitled to ſhare in the fifth 
claſs, 15 regulation for diſtribution being the ſame then 
3s now, 

Lord MansxreLD, in ſumming up to the jury, obſerved, 
that, if it had not been agreed to try the queſtion by this 
«tion, there might be a difficulty for want of pow par- 
ues.—(T he Solicitor: General, though nominally the 
gents, ſaid he was not counſel for them, but for the lieu- 
tenants of the Surprize).—His Lordſhip ſaid, the queſtion 
vs of 2 delicate nature, as the diſcipline on board his 
5 $ ſhips was neceffarily involved in it. In the caſe 
due officers of the Glouceffer, be ſaid, the Wr 


For the defendants, the manner in which the plaintiff 


manner on board during the reſt of the voyage, and, when 


vas counſel,) the ſentence was reverſed, and it was deter- 
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vith the officers belonging to the Centurion, each according 
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had been, that the words, « on board” in the deſcription of 


. the ſecond claſs, meant belonging to the ſbip, and that bei 
Wemys corporally on beard was not —— He had — 


againſt 
LI ZzEzE. 


1 


thought that caſe was a very hard one, but it was 
decided. Opinions were not evidence, and as to facit, 
the proof was extremely looſe on both ſides. It was a ma- 


terial circumſtance for the plaintiff, that marines are not 


like ſeamen, fixed to the particular ſhip ; but the argument 
from thence, was in a great meaſure anſwered by what 
had further been ſworn, ' viz. that only the complement 
ſent by the Admiralty are entered as belopging to'the ſhip, 
that no body can add to that complement, ſo that other 
marine officers, or men, if they come on board, are only 
entered for victuals as paſſengers. It did not appear that 
the plaintiff was under any orders to continue on board the 
Surprize, or that he might not have quitted her at pleaſure, 
if he had found it more convenient to return to England 
in any other veſſel. His Lordſhip ſeemed of opinion with 
the defendants ; but the jury, after going out for ſome 
time, found a verdict for the plaintift. 

On Tueſday the 27th of January, the ' Solicitor Genera 
obtained a rule to ſhew cauſe,' why there ſhould not be 2 
new trial, which was granted, upon his undertaking to 
produce an affidavit of Lord. Amberſt to ſhew that he and 


| his brother, being on board a King's ſhip, (the Dublin, on 


their way from England to America in the laſt war, a prize 
was taken, in which they only: ſhared in the fifth claſs. 
An affidavit to that purpoſe was atcordingly produced, and 
another, ſtating the order of the Admiralty, (above referred 
to,) that no captain of marines thall ſerve on board any 
thip under 50 guns. L 7 | 
This day, Lord MANSFIELD reported the evidence, to 
the effect above ſtated, and cauſe was ſhewn againſt the 
new trial. 8 F {pl 
Dunning, and Er/tine, for the plaintiff.— The Solicitor 


General, Davenport, and Taylr, for the defendants. 


For the plaintiff, it was ſaid, that Lord Amberf's aff- 
davit only proved that he and General Amberft,, had not 
thought it an object to inſiſt upon ſharing in a higher cla, 
and the order of the Admiralty could not affect the caſe of 


| a captain who happened in fact, to be on board a ſmaller 


veſſel. That the caſe of the -Gloucefter did not apply, for 
that a ſea officer's exiſtence, as ſuch, depends on che ſhip 
to which he belongs, and if the is funk or otherwiſe loft, 
his rank ceaſes intirely, till he receives a new appoint- 
ment. That, if the doctrine contended for by the de- 
fendants were to prevail, an officer of marines could never 


receive any prize money, unleſs he happened to de on 


board his own ſhip, and the marines, being under the 
command of the Admiral, it would be in his power, > 
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ſhifting the captains, to prevent them from ever receiving 1780. . 
2 ſhare in any prizes. 1 N | 
Lord MANSF1ELD ſaid, the queſtion was of conſiderable Weurs 
public conſequence, and that farther enquiry might throw againſt | 
light upon it. He, therefore, thought it ſhould. be ſent Lanzzs. 
back to a jury, without the prejudice of any opinion, | 


[1] The new trial came on at Guild- ſhared in the fifth claſs, and having 
ball, before Lord Mansfield, on Monday proved that be had not in fact acted as 
the 2gth of May, and the defendants commanding the marines on board the 
having given evidence of inſtances in Surprize, a verdict was found for the 
which officers, under the ſame circum- defendants [+ 89}. | 

ſtances with the plaintiff, had only 8 


— 


[+ 89] Vide Mackenzie v. Mayler, B. R. M. 25 Geo. 3. 


[ 329 ] 


POLYBLANK againſt HAWKINS. 8 
HIS was an action of covenant, againſt the affignee la an aQtion 
of a leaſe, by the huſband of the heir at law of the of covenant 
original leſſor. The declaration, in ſtating the plaintiff's . 
title, ſet forth, That one William Strobridge was ſeized in nant in fee, 
his demeſne as of fee, and being ſo ſeiſed, granted the be muſt de- 
leaſe on which the action was brought. That he after- _ is fr in 
wards became ſeiſed of the reverſion in his demefne as of biff, and 
fee, and upon his death, the ſaid reverfion deſcended and % wife, i 
came to Jaanna then and (till the wife of the plaintiff, as * "% 
grand.daughter and heireſs at law of the ſaid Villiam; tate that he 
whereupon the plaintiff became, and from thence till the is ſeiſed in 
expiration of the term was, ſeiſed of the ſaid reverſion in his , , Fu 
demeſne as of freehold in right of the ſaid Foanna his wife.— in right of bis 
To this declaration, the defendant demurred, and affigned wi, it wilt 
for cauſe of demurrer, ** that it is ſtated in the ſaid decla- werd my 
* ration, that the faid plaintiff was ſeiſed of the reverſion. mutter. 
" of the ſaid demiſed premiſes in his demefne as of free- 

* hold in right of Joanna his wife; whereas it ought to 
* have been alleged, that the plaintiff ard Joanna his wife, 
un right of the ſaid Joanna, were ſeiſad in their demeſne as 
* of fee, of and in the ſaid demiſed premiſes.” 

ence, in ſupport of the demurrer, contended that 
the declaration -muſt ſet forth ſome certain, determinate 


„which was not done in this caſe, for © freehold” 


FrrarFi I K 8 , . t e 


jo, vould apply either to an eſtate in fee, in tail, or for life, 
bin- ud it would be impoſſible here for the defendant to 
de- raerſe the plaintiff's: title; Sanders v. Huſſey (I). The 
ever "ry eſtate which the party has, and by virtue of which he 

; on autles himſelf to the action, ought to be ſtated. Here 
Au Y CB. T. 8 Will. 3. Carth. g. 2 L. 1231. 


* 
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1780. the allegation implies a /ole feifin, but when an eſtate in 
fee comes to a feme-covert, the intereſt of the huſh 
PoLyYBLANK and wife is a ſeiſin in fee in both, in right of the wife, 
„ againſt 800 it is (tated in the declaration in Took v. Glaſtoct fn) 
Hawsims. and that it is neceſſary fo to ſtate it, was directly jul 
| mined in Catlin v. Milner (n). Rehm; 
Weed, for the phintiff, admitted, that the uſual form 

| 4 declaring was in the mapper contended for, but faid, 

| uch particularity was only neceftary, where, in to 
L 330 1 e action, the whole eftate muſt a pear. Ho 
tate for life in the reverſion would cn the plaintif to 

5 the aQion, and the word “ freelald implied that he wzs 
N at leaſt tenant for life. - That part of the declaration which 

| was objected to, could not be traverſed 3' it was mere 
legal inference, The facts traverſable were the ſeiſin of 
the wife's anceſtor, and the deſcent to her; and that was 
all that was neceſſary to be ſtated ; the reſt was ſurpluſzge. 
In the caſe of Catlin v. Miner, the huſband, in a plea in 
bar, had merely ſtated, that he was ſeiſed in fee in right 
of his wife. That certainly was not true, and nothing 
farther appeared on the plea; fo that it was a ſubſtantive 
allegation on which iſſue might have been taken; but 
here enough appeared, taking the whole of the fat 
ſtated together, to ſhew exactly the title of the plaintiff 
The caſe of Tok v. Glaſcock was merely the precedent of 
a declaration, this point was no part of the caſe brought 
before the court; and the. caſe of Sanders v. Huſſey ws 
not like the - preſent, for, there, the declaration merely 
"ou, that the plaintiff was ſeiſed, without any additional 
words. | | 
Lord MANSFIELD abſent, | 
WILLES, Juſtice,— This is a good objection in point of 
form, upon a ſpecial demurrer. 

ULLER, Fuftice,—It is admitted, that it is the eſta- 
bliſhed practice to ſtate the exact title, and it is a fault 
in form to have departed from it, oo 

The court were going to give judgment for the defend- 
ant, but Mood moved for leave to amend, which ws 
granted, on payment of coſts, 


(n) B. R. E. 21 Car. 2. 1 Saund. (n) C. B. T. J Will, 3. 2 Lis. 


250. 253. | | TEAL; -IHAS> 
e JAcksox againſt HASSELL. 


Veil to he ac- IE defendant's bail to the action obtained a rult v 


tion are not | U WC . 

| ſhew cauſe, why the proceedings againſt them, vp 
T MINS ape be Byyed, on pojmen © 
2 the the debt {worn to, and the coſts. 


Cauſe 


— 


exceeding 
. | 
Lord MansFIELD abſent. 


the plaintiff. 


1 S. P. Paterkin v. Sampſon, B. 
15 1 Geo. 3. Sheddon v. Carnes, 
BR. E. 29 Geo. 3. But bail to the 


in the bail-bond, to ſatisfy the 
full debt and cofts ; although, by 12 


M THE TWENTIETH YEAR OF GEORGE 1. 

Cauſe vas nom ſhewn, and it was inſiſted, that the 
dal are liable for the ſum recovered. by the verdict, though 
that for which the defendant was held to bail; Jann 
court ſaid, that the contrary was the ſettled ; 


heriff are liable, to the extent of the 


. * 
o = 


** 

1980: . 

— 
againſt 


Hasses. 


Faldwio in ſupport of the. rule Bols, Serjeant, for 
The rule made abſolute LJ. 


double the ſum ſworn to. Mitchell v. 
Gibbons, C. B. M. 29 Geo. 3. H. Bl. 


76. So the ſheriff on an attachment 


for not bringing in the body, is liable 
to the whole debt and coſts. Fowlir 
v. Mackinto/h, C. B. E. 29 Geo. 3. H. 


bn 1. c. 29. the ſheriff cannot take BY. 233. þ 
the bond in a penalty of more than ; 
by * 8 . | n [ 331 1 
The KING againſt the IN HABITAN TS of A 
-_ -» NoRTH SHIELDS. "gd 


BY an order of a juſtice of peace, the pariſh officers of No appeal 5 
the townſhip of North Shields were directed to pay to 8 
4m Irwin of that townſhip, the wife of Thomas Irwin, of a Loy wry 
2 matiner, and then a priſoner in France, the ſum of two It is not ſettled 
ſhillings and fixpence weekly, until ſuch time as they wee waſy".c b 
ſhould be otherwiſe ordered, for the ſupport of her three to the pariſn 
children by her faid huſband ; one aged fix years, one for gd 2 
three, and one fourteen months. The pariſh officers ap- ret Poaks 5 
pled to the quarter ſeſſions, where the order was con- not for himlelf, 
firmed, and a ſpecial caſe ſtated to the following effect: is <ntitled to. 
There was at the time of making the order, within the — N 
* townſhip, a poor-houſe, eſtabliſhed according to the fuſes to 8 
* ſtatute of 9 Ges. 1. c. 7. into which the pariſh officers 3 7 
nere willing to receive the pauper, with her three = 
* children, and offered ſo to do; but ſhe refuſed to go 
* with her ſaid three children, who were of the ages 
mentioned in the order. She had another child of 
* eight years of age, for whom ſhe did not ſeek relief; 
* neither did ſhe ſeek relief for herſelf, nor was any 
4 order for her. Her huſband was a mariner and priſoner 
Fin France, (as ſtated in the order,) and the pay 

unable to provide for her faid three children. The 


Uſe concluded, 4 That theſe children being nurſe-· children, 


ile i | the opinion of the court was, that th 

| | ey ought not to 
przed from their mother, and that the mother, 
nt tot leeking relief herſelf, was not compellable to go D 
I ito the work-houſe,” 33 | . 


6 


33% 


ol 


1780: 
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SHIELDS. 


to maintain. They relied on the cafe: of Ne v. Car. 


| L882 1:5; 


The: trial came on at the aſſizes, but the point being fared, 


this caſe, and within the ſtatute. 


of the argument. 


(.) M. 7 Geo: 3. 3 Burn's Faflice, 13th edition, 5. 537 
| | 12 1 


that the intention of the ſtatute of g Geo. 1. c. 7. 54. vn 
. aſking relief. If parents receive aſſiſtance ſor the mn. 


# 


CASES IN. HILARY TERM 

Upon a certiorari, and a rule to ſhew cauſe why both 
ordets ſhould not be quaſhed, the caſe came om 10 be 
argued, on M edneſday, the gth of Februar. 
Lie, and Scott, in ſupport of the rule. — They argued, 


„ 


to ſecure to pariſhes a benefit. from the labour of 


tenance of their children, that is, in truth, à relief 0 
them. The cafe, therefore, ſtates improperly, that the 
wife had not aſked relief for herſelf; ſhe did virtuulh, by 
aſking it for her children, whom ſhe, if able, was bound 


ST Fr 2. 


— 
= 
=Y 


8 = 


liſle (a), as in point. That was an indictment againſt 
pariſh-officers for diſobeying an order of the quarter ſeſſions, 
directing the payment of one ſhilling per week towards the 
maintenance of a pauper and her two baſtard children 


all the judges held, that the order was void under the 4th 
ſection of the ſtatute, which ſays, „ That if any poor 
«' perſon ſhall refuſe to be lodged, kept, or maintainei, 
« in any work-houſe erected according to the proviſions 
« of the act, ſuch perſon ſhall be put out ofthe book 
« or books where the names of the perſons -who/ onght 
to xeceive collection in the pariſn are to be regiſtetel, 
« and ſhall not be entitled to aſk. or receive collection or 
« relief. from the church-wardens-or overſeers of the poor 
« of the pariſh,” 44 th vas . 
Dunning, on the other ſide; contended, that, .as the 
mother had not aſked relief for herſelf, -and the order was 
only for the ſupport of her children, the caſe was not 
within the clauſe of the ſtatute relied on by the counſel on 
the other ſide. As to the children, ſhe was willing to let 
them go into the work-houſe, and, though nurſe-children 
cannot be ſeparated by any compulſory order from ther 
mother, . ſhe may, by her conſent, permit the ſeparation, 
if ſhe thinks it for their advantage. In the caſe of Rex \ 
Carliſle, the relief aſked, and granted by the order, vs 
partly per/onal, and therefore it was diſtinguiſhable from 


wo. EE FIEEECEFERS © 


Lord MANSFIELD was not preſent during the Grlt part 


. WIiLLES, Juſtice, ſaid this was a humane order, and he 
wiſhed to ſupport it. He did not think the words of the 
act in the way, and inclined. to adopt the diſtioQion ma 
at the bar between this caſe and Rex v. Carliſle... 

ASHHURST Fuftice, thought the act extended to the 
preſent caſe; That maintenance for the children 
relief to the mother. There might be great 32 
if the court were to adopt the other e 


\ 


u mat Twrtrrtr Tr YEAR or UUndR ti, 


object of the ſtatute was to encourage induſtry, by h olding 
ont the diſgrace of going into a work-houfe, and if parents 
could obtain a maintenafiee for their children vſthout 


de thereby promoted among artificers and manufacturers. 
Bol LER, Juſlice, on the contrary, thought the diftiiftion 
between this caſe and Rex v. Carliſie clear. The act was 
meant in eaſe of pariſhes, but the effect would be quite 
the reverſe if, when one of a numerous family wants relief, 
the whole. muſt go to the pariſh worlkbouſe. On the 


2 whole family, becauſe one of them might want relief. 


cxprefling a-wiſh that it might be compromiſed, 

He now delivered the judgment of the court. 
WiLLEs, Juflice,—We think it unneceſſary to give an 
opinion on the queſtion which has been argued in this 


that no appeal lies from an order of maintenance. The 
ſtatute of 3 Will. & Mur. c. 11. F 11. gives a concurrent 


alteration in this reſpect, The reaſon for not giving an 
appeal is, that the pauper might ſtarve. while the cauſe 
vs in ſuſpence. We have ſpoken to ſeveral gentlemen 
ter converſant with ſeſſions law, and none of them ever 
berd of ſuch an appeal [2]. 

The order of the ſeſſions 
order confirmed, 


e] But in Rex v. Haigh, E. 30 
Ga. 3. it has been determined, that Pl 
Rent is entitled to relief for his child, 
without being obliged to go into the 


quaſhed [3], and the original 


Fan 230 iir TED IS ME 


Grunevell, M. 11 Ges. 
2677. where the court is 


deing compellable to go to the work-houle,” idleneſs would . 


The caſe ſtood over till this day; WIL LES, Fuſtice, : 


cerning the caſe 'of Res v. Winſbip & 


held, that the ſeſſions could not make 


ather hand, the pariſn was not entitled to the labour of 


caſe [CY], becauſe I, and my two brothers, are ſatisfied _ 


juriſdiftion, in the making orders for. the relief of the 
poor, to the juſtices in or out of feſſions [1], and does not 
wthoriſe an appeal. The act of 9 Geo. 1. c. 7. made no 


3. Burr. 
ſtated to have 


work houſe. 3 Term Rep. 637. 
, [1] The words: of the ſtatute are 
0 By authority of one Juſtice reſiding 
vabis the pariſh, or (if none be there 
ivelling), ig the parts next adjoin- 
order of the juſtices in 
his, it ſhould ſeem, muſt 
man by order of the court of quatter 
lows, not of juſtices, as individuals, 
Nie they happen to meet at the 
ſelhons, 2s, therefore, con- 


2 4 
by 


Vol. I, 


& 


where it is 


an original order of maintenance. 


EY, 1 v. Mood ſlerton, M. 6 


Geo. 2. Was, in that caſe, an 
al from an oder of two juſtices 
r rellef, and the caſe coming before 
the court of B. R. the appellate juriſ- 
diction of the ſeſſions docs not ſeem to 
have been difpated. / he book indeed 
* not of much 
authority. 2 Baraardifion 207. 247. 
13] Las e ie jarilliction. 


* 4 


& 
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Airing forz FHs was a ſpecial caſe, upon an; order of remowl . 
Abe _— T which ſet forth Ct]; 4 hl” * 

withanimplict That Thomas Baker, the hnfband of one of the paupen, 
liberty, from o the 17th of Ofober, being unmarried, and having oo 
due e . child, was hired e in the pariſh of Birmingham, by Jun 
\ 8 35 when Jennings, a wood-ſcrew maker, reſident in that pariſh for 
the ſervant a year, good earn good hire, to work for him, and no other 
pleaſes, but maſter, to make ſcrews at ſo much a'grofs; and this ws 


work 
Y der any orber alt that paſſed upon the hiring. - That perſons are ok MY 
* | 1 2 hired at Birmingham under the terms © good earn pul rap 


8 83 « Þire,” the meaning of which is, that their pay it u 
have abſented depend upon their work. Baker had no wages. He wa Ten 
himſelf at dite to have what he got. If he got nothing, he'was to hay 


3 ferent times in . . A. X 3 ; 
„ courſe of nothing. His maſter had no buſineſs but that of ſcrew | 
D whe year, maker. He was to work in his maſter's ſhop, and dow 7 : 


*[ 334 ] other work. He ſerved a year under the hiring, aul, 
during the year, fometimes lodged with his maſter, ſonc- 

times in another kouſe in the pariſh, and when he lodged 1 

with his maſter, he paid him for his diet and lodg) Van 

He ſometimes abſented himſelf to drink or play, fora 

week or fortnight, and never'aſked his maſter's leave for 

| ſuch abſence, His maſter, on his return, was angry, a6 
A checked him, but always received him again. 
3 ſuch abfence, he never worked for. his maſter, nor did be, Di 
nor could be, for any other perſon. He took the hor... 

+ liberty of abſenting himſelf, as other perſons in the fm cet 

way, The maſter had often ſound fault with bim, a8 vg of 


; aſked him to work, which he had refuſed to do, ſaying ht 
5 « I won't work unleſs you will advance me money, l .. 
. which the maſter ſaid, it would be worſe for him. Maſtes 


do uſually. advance money to perſons hired under tho 
terms. Baker had ſaid to his. maſter, that he could 8 
oy compel. bim to work, and the maſter, in bis abſence, f uin 
ſaid, that he thought he had no right to comp?! hun. U | hi 
is generally underſtood at Birmingham, that perſons bn 
to work in ſhops, under the above terms, may cc 
| ally abſent themſelves, but cannot - work for any d 
1 maſter. Whether the maſter could or could not pre 
"1 Baller from abſenting himfelf, or compel him to ron 
did. not appear from any facts, but thoſe above fi 
| He was hired again under the ſame terms, and perie® 
| his ſervice in the ſame way. 
[1] The caſe had come on before evidence, inſtead of fal, it Vs * 
19 Geo, 3. but ha ing found back to be reſtated. 


in. 
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e court of quarter ſeſſions, (for Shropſbire,) con- 1080. 
2 the order of juſtices removing Babs with ot E : 
id to Birmin bam. £45 ad $2173 7 1 Py 4 iy K. a 
1 2 25 the gth of February, the Solicitor General W * 

ind Plumer ſhewed cauſe.— They inſiſted that a complete Bikwmyc* 

hiring for a year was ſtated. The ablences in the middle wan, 

of the ſervice were cured by the maſter's taking the ſervant 

hack, ſo that the only queſtion was d the contract, I 333 J 

which was to be conftrued by what paſſed when it was 

made, Payment by the piece had always been held as 

good, for the purpoſe of a ſettlement, as yearly wages. 

The circumſtances ſer forth in the caſe, (a great deal of 

which was evidence, and onght not to have been ſtated); 

only explained the nature of the ſervice, but did not affect 

the terms of the hiring, The apprehenſion of the parties 

was of no conſequence, as was determined in Rex v. King's | 

Norton (a). In Rex v. Macclesfield (b), and Rex v. Buckland 

Denbom (c), which might perhaps be cited on the other 

le, there was an exception in making the contract, as 

to certain days or hours in the day when the ſervant was | 

to be at liberty; in the firſt, it was particularly « ſtipu- 3 9 

lated, that the ſaid fervice was to be only eleven hours | 

« in the fix working days; and all the reſt of the time, as 
well as on Sundays, the pauper was to be at his liberty, 

' 3nd his own maſter;“ in the other, the pauper was | 

bired, « to work ſhearman's hours only.” In New v. St. ..- | 

er (d), the court diſtioguiſhed between an exteption A 
hich is part of the comract, and one ariſing from the e 

iſtom of the country. 70 F 

Dunning and Leycefler, in ſupport of the rule, argued, 

hat when local terms are uſed, they muſt be conſtrued 0 
erding to the ſenſe affixed to them by the underſtand- N 1 

ng of the place. The court of ſeſſions therefore had done ; 1 
ght in ſtating the meaning in which the terms uſed in 14 

bis caſe are underſtood in the country, and the queſtion e 

od de, Whether, if inſtead of the words, the inter pre- 11 "4 
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1 


Tr 


* 


7 thol tion ſtated had been uſed in making the contract, that 4 

e have been a ſufficient hiring? The contract, ac- ; 

67 oeng to the explanation fet forth in the caſe, was this, | 

1 | hire you for à year, but you may abſent yourſelf when | \ "ll 

1 Jou pleaſe,” This therefore was an exception in the | 
** atract itſelf, not of any particular time, but of all times, 


22 


the option of the ſervant. If the bargain bad been to | 
at ſuch hours as ſcrew-makers uſually work, the 5 


0 wußg r ould not have been near ſo ſtron yet it would | 
*. den have been exactly like that of Rei. Buckland Den- | 
Xl * 0 ; | | ly , ham. 

07.158 14 Geo. 2. Burr. Sail. (e #12 Geo. 3. _ No. 218. "bag 

12 (4) T. 10 Gee. 3. Mid. No. 209. 

5E 51G 2. 4 No 146. 3 o. 209 | | 
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he Kine of the whole country in the uſe of the particular words h 
4 againſt Which this hiring was expreſſed. To make 2 biring for a 
 BinmiinG- year, the maſter ſhould bave it in his power fo require 
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45 caſe and therefore the court would take time to confider 
of it. | | 


th 


55 . 
« 
* 
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the ſervant was ſtated. | Here it was the getierat eng 


the ſervice of the perſon hired at all times. Thb d 
rather an agreement not to work with others, than i 
work with the maſter, It was like a contract not © 
marry any other perſon, which is void. On ſuch ; 
contract as the preſent, the maſter could not have mk. 
tained an action for the ſervant's abſence, nor could 


magiſtrate have compelled him to ſerve. 
Lord MansritLD abſent. e 
W1LLEs, | Fuftice, ſaid, there was ſome nicety in the 


This day, being the laſt day of the term, he delivered 
8 and that of the two other Judges who hal 
heard the cafe argued, that there was à ſufficient hiring 
and ſervice at Birmingham. He ftated the reaſons of the 
judgment at large, and diſcuſſed the caſes and argument 
which had been produced on both ſides; but I had tha 


oth 
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© The End of Hiraxy Term 20 Ged. Il. 
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ter ae Nt OO INS at : 
= Eaſter Term, N 
5 adde Twentieth Tear of che Reign of GrozarlH. 55 
fr. — — 15780. 


0d680n and his Wife againſt AMBROSE Troechy, 
E NOT arias 


HIS was a caſe ſent, under an order of the pre- 1 
lent Lord Chuncellar (a), for the opinion of this ne heit, of nie 
court. FI fs al ** Th * node tt 
dan Jallond, ſpinſter, being ſeiſed in fee, er want of 
4 60% executed), bearing n „ ee 
ng, deviſed in the following word: —“ I give and teſtator, leav- 
d&nſe_nnto_the, Reverend Miliam Arnold, &c. and ing.iffue, ſuch 
ſou Pennington, Ec, and their heirs, all that my nothing, and 
nanor of H, &c. and alſo all that my other farm the limitation 
alled D. c. and alſo all other .my.,manors, meſſuages, {2 2. tage 
lands and tenements whatſoever, Sc. to hold the ſame — — 
mo the ſaid William Arnold and Iſaac Pennington and viſe, but ſhall 
their heirs, to ſuch uſes, and upon ſuch truſts, and to 32 = agus,» 
al for ſuch intereſts and purpoſes, and under and mediate eſtate, 
kdject to ſuch. proviſoes and agreements as are herein= ontheteſtator's 
ber mentioned, expreſſed and. declared of and con- 22 
mog the ſame : that is to ſay, as to, for, and con- „ Coney 
ung the ſaid manor and farm called H. Sc. to the Co Bike 
* aud behoof of my dear ſiſter Elizabeth the wife 1 | 
. John Belchier and her - aligns, for and during the psig gust. 
m of ber natural life ; and after enen e 
| > 5 T now 
h dio de litigated, * 
(a) 7th December 1779. 


* 
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_ aganſt 
AMBROSE; 


c ſuffer the faid Elizabeth and her aſſigns.” during be 
% life, to receive and take the rents, if/aes, and 
thereof, to her and their own ufe and benefit, ind 
from and of er her deceaſe, then to the uſe and bebouf if th 
„ bars of ile "off 


of my ſaid dear ſiſter Catharine Jolland and her aſign 


the truſtees for her life, as in the deviſe of the former g 


' 1Q00 years without impeachment of waſte upon dn 


HBelchier died on the 25th of September 1775, (in the! 


Belebier, one of the defendants. The teſtatrix dev 
. © then' ſuffered a recovery, to the uſe of herſelf in! 


title, to Ambroſe. In Michaelmas Term 1778, f 
_ © againſt. Catharine, the daughter of Elizabeth I. 


* ſaid Elizabeth Belchier, upon truſt to ſupport and pre. 


N 


! 


\ 


' chsxs In" TASTE TEA 


« that eſtate, to the uſe of the ſaid William "Arial wi 
« Iſaac Pennington and their heirs, during the life of 


« ſerve the contingent uſes and eſtates hereinafter k 
« mited therein, from being defeated or deſtroyed, al 
« for that purpoſe to make entries and bring ation x 
« the caſe ſhall require, but nevertheleſs” to permit ul 


PS | 


lady ef the ſaid Elizabeth ully-1 
« and, for 2 in — then to W 
« of my dear ſiſter Catharine Folland, ſpinſter, and be 
« aſſigus, er and during the term of her natural life: ul 
« from and after, c.“ (the ſame limitations and in th 
ſame words as before, to the truſtees, for the life d 
« Catharine Jolland, and after her death, 10 the heir ft 
body,) © and for want of ſuch iſſue, then to the uſe n 
«. behoof of my own right heirs for ever. And as, U 
« for, and concerning, the ſaid farm called D. &e. and 
« the ſaid reſt and reſidue of my manors, meſſugt 
« lands and tenements whatſoever, ſubject to, Sc“ 
payment of certain annuities,) „ to the ule and bett 


« ec.“ (the ſame limitations to Catharine Folland, adi 


of the eſtate 10 Elizabeth, } « and, from and after her 
« ceaſe, c.“ (to the' truſtees and their executors k 


&c.) * and, after the determination of that term, to 
& heirs of. the body of Catharine Folland, and for want * 
« ſuch iſſue, to the uſe and behoof, c.“ (the ſame alur 
tations over to Elizabeth Belchier ; to the truſtees ; 6 cend 
iſſue of Elizabeth Belchier ; and the teſtatrix's right! 
as to Catharine Jolland in the former deviſe.) Ele 


« time of the teſtatrix), leaving one daughter, Cube 


© the 11th of May 1776. After her death, Cat 
« Tolland, being adviſed thereto, made a demiſe of a! 
« deviſed eſtates for gg years, in truſt for herſelf 


« ſimple, and afterwards married the defendant Had 
„and, in Fuly, 1778, the and her buſband entered 
« written articles to ſell the manor of H. under 3 | 


© and his wife, filed a bill againſt Ambre, 


* for a diſcovery of the ſaid Catharines claim 1, 


4 F - þ 


* 
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il for a ſpecific performance of che articles. The de- 17580. 
a RG A admitted the articles, and all the facts 22 . 


above ſtated, but faid, he d 
« adviſed, that, by the conſtruction of the will, Catbarine again 


declined the purchaſe, being Hovovex' 


« Hodgſon might be deemed to have taken only an eſtate An. 
i for life, and not an eſtate-tail, by which means a good * 
: title could not be made to him. Catharine Belchier 
« ſubmitted the queſtion, and her intereſt, to the court“ 
© The queſtions ſtated for the opinion. of this court on 
« the above caſe, were; 1. Whether Catharine Belchier, 
4 the daughter of Elizabeth Belchier, took any, and what 
eſtate; under the will of Suſan Falland? 2. What eſtate 
( Catharine Hodg fon, late Jolland, took under the ſaid 
vill? hs 125 1 ts 
The caſe came en to be argued this day, by Lee for 
the plaintiffs, and Wilſon for the defendants. 
Lord MANSFIELD afked ion, Whether he meant to 
coatend, ſuppoſing the deviſe to Elizabeth Beichier would 
have been an eſtate-tail in the event of her ſurviving the 
teſtatrix, that, in the event which had taken place, (of 
Elzabeth's death happening before that of the teſtatrix,) 
her iſſue could take by purchaſe ? | | 
He anſwered, That he thought he could not maintain 
that point, after the caſe of Goodright v. Wright [1]. 
BuLLEk, Juſtice, mentioned Hutton v. Simpſon (6), as a 
prior caſe exactly of the ſame ſort (c). | 
Wi1gox ſaid, he meant to argue, on the authority of 
Heplins v. Hopkins (d), that the eſtate to Catharine Folland, © 
in the firſt deviſe,) which would have been a remainder if 
Elzobeth Belchier had ſurvived the teſtatrix, became, by 
her death before the conſummation of the teſtament, an 
executory deviſe, and, being limited after an indefinite 
fiilure of iflue of Elizabeth, was void, and the eſtate de- 
(ended to the two ſiſters as co-parceners, That it was 
held, in Hopkins v. Hopkins, that an event happening after 
the execution of the will, and before the conſummation 
of it by the death of the teſtator, may vary the nature of 


the 
happened, ſhe might take by purchaſe 


4 ; 


[$4] 


1 B. R. 1 1515. 1 P. , 397. 


Deviſe to A. and his iſſue, remainder 
v5, and his iiſue, remainder to the 
lein of J, A dies in the life-time of 
ide teſtator, without ifſue. B. dies 
uh in the life-time of the teſtator, 


4. Held by Parker, Chief Juſtice, 
»d the whole court, that the daughter 
— nothing, either as the iſſue of , 
CU the heir of 4, 


* 


a daughter. who was alſo heir 


N though it was ar- 
. , ip the excats which, had 


under the deſcription of A's heir. S. 
C. at more length, 1 Str. 25. 
(6) Canc. MH. 1716. 2 Fern. 722. 
(c) Vide allo Fuller v: Fuller, B. R. 
M. 37;& 38 El. 1. Cro. 422. and Brett 
v. Rigden, C. B. T. 10 El. Plowd. 


340. 

| d Canc. M. 17 . Ca. Tal. 
| . — Ld. ga eule . on 

the will in that caſe, afterwards, 1 . 


581, $, C. mentioned 1 Ver. 268. 
e . 44:3 ; 


Y 4 


+. [ 2 
% „ + *E 
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Lnnmmnd) Vie; and the intention heres moſt clearly u, that Cabs 

Hepgeon vin: Jolland ſnould take nothing while any of Elizglaft 
Wit iflyeremainned. ' oh. ö , 

: on the preſent; ſuppofition, was of an eſtate tail be 

whole of that limitation was gone at the teſtator's. death, 

and therefore the eſtate to Catharine. Jolland took place im- 

mediately. The words, and for want of. fuch s 

mean the ſame thing as 4% and after ſus# eftate-tail,” and 

this is the common caſe of a remainder after an eſſate aal. 

Where, if the firſt eſtate never takes place, ibe remainder 

_ veſts in poſſeſſion immediately (e). In Hophins v, Huli, 

the difficulty was, how an event ſubſequent to the will 

ſhould vary the conſtruction; but Lord TAU sr pot 


2 


. — 


over it. 0 e 1 
Some days before, Lord MAansFIELD had obſerved, that 
the queſtion, whether the deviſe to Elizabeth . Folland vn 
an eſtate«tail, was exactly the ſame as that determined in 
Couſſon v. Coulſon (F); that Lord H&4xowicke. [a) bad 
told him, that he was diſſatis fied with that deciſion; but 
that he thought it was not not to be ſnaken. he point 
therefore was not argued this day at the har; but his Lord 
ſhip, and BuLLER, Jiſtice, expreſſed themſelves upon it io 

the following effect: WF ht | 
+. Lord MansFiELD,—With regard to the queſtion, whe- 
ther the interpoſition of truſtees to preſerve contingent re- 
mainders, ſhall vary the rule. of law, (which ſays, that 
_where, in the /ame inſtrument (g), there is a limitation to 
the anceſtor. for life, and one to his heirs general or ſpecial, 
the beirs ſhall not take by purchaſe,) whatever our opinion 
| might be upon principle and authorities, if the. point-were 
new, we all think, that, ſince this is literally the ſame caſe 
[ 341 ] with Couffon v. Coulſon, and that has ſtood as law for io 
many years, it ought not now to be litigated- again. l. 
would anſwer no good purpoſe, and might produce mi- 
chief. The great objr&, in queſtions: of property, is cer 
tainty, and if an erroneous or haſty determination has got 
into prad ice, there is more benefit derived from adhering 
| | e bh 


le) Vide the caſes above cited of Lord Hardwicte's diſſatisfaction wid 
Hutton v. Simpſon, Rigden v. Brett, and that certificate, may be diſcovered u 
Aller v. Falter. | bis argument, when be 
YB. R. H. 13 Geo. 2. 2 Str. Bagſhaw v. Spencer, 1 Fes. 1 
1125. 2:Ath, 246, 247. 259. ( Vide Jones v. Morgan, Gas: t 
2] The caſe of d ag, v. Spencer 23 Geo. 3. 1 Br. 206. 
was depending at the ſame time wih  (g) Vid Dos v. 
that of Coon v. Conlſon, and the de- Gebo. 3. infra, 470. 
termination poſtponed till the court of is diſcuſſed, and the caſe of Hoptin t. 
B. R. ſhould make their certificate in Hophine, as to the point abohe- W. 
the latter, 2 Ak, 246. The traces of tioned, is alſq conſidered. - 
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to it, tn if it were. to be oyerturhed. 
muy de enjayed under the authority of Coufar v. 
the tiles to- which would be ſhaken, if the deeiſion in 
that caſe wert to be overruled ; and the caſe is fo „ 


genes" agg 


there ſhould be many held under the contrary conſtrue- 


Borlex, Julias. It was a long time before I could re- 
concile myſolf to che determination in the cafe of Conlon 
. Couljon, but now I am not clear, that, even if the quei- 
tion vere quite new, I ſhould not be bf the ſame opinion 
which the court then entertained. If a teſtator make uſe 
of legal phraſes, or technical words any. the coyrt are 
dound to underſtand them in the legal ſeuſe. They have 


vo right nor power to ſay, that the eſtator did not under- 


ſand the meaning of the words he has uſed, or ta put a 
conſtruction upon them different from what has been long 
received, or hat is affixed to them by the law, But if a 
teſtator uſe other words, which manifeſtly indicate what 

his intention was, and ſhew to a demonſtration that he did 

not mean what the technical words import in the ſenſe 
which the law has impoſed: upon them, that intention muſt 
prevail, notwithſtanding he has uſed ſuch technical words 

in other parts of the will. Lord HarD wicke truly ſaid, 

in Bagſbow v. Spencer (5) —“ there can be no magic or 
particular ſorce in certain words, more than others; 

« their operation muſt ariſe from the ſenſe they carry.“ 
And I fay, that ſenſe can only be found by confidering the 
vhole will together. There is no rule better eſtabliſhed. 
han that the intention of a teſtator expreſſed in his will, 

if conciſtent with the rules of law, -ſhall prevail. That is 

the firſt and great rule in the expoſition of all wills, and 

tis rule to which all others 'muſt bend. It ſays, *.of 
* confilent 19ith the rules of law ;”. but it muſt be remem» 
tered, that theſe words are applicable only to the nature 

and operation of the eſtate or intereſt deviſed, and not to 

the conſtruction of the words. A man cannot, by will, 
create à perpetuity z he cannot put the freehold in abey- 
ance; he cannot limit a fee upon a fee; nor make a chat» 

tel deſcendible to heirs; nor prevent a tenant in tail from. 
ſuffering a recovery, But the queſtion, whether the inten- [ 342 
yon be conſiſtent with the rules of law or not, can never | 
wiſe, till it is ſettled what the intention was. This can 


ay de difcoveted by taking the whole will together. If 
it be apparent, I know of no caſe that ſays, a ſtrict _ 


conſtruction, or a technical fenſe of any words whatever, 


dul prevail againſt it ; unleſs a caſe which _ By 


0) nc, t2 Nov. 1749. 1. 14. 24k. 146 570-5th. 


\ 
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1580. volte in Nh - Hall a few years ago, be ehnſidered 
A. ſuch (5). I have no difficulty in faying, thatiÞdo un bd 


n. 
14 a 


* 


Hosen upon that caſe as ſuch, nor, if ever à fi mila caſe ſhould 
dat ariſe; ſhall I think myſelf bound dy ie, Bas Sal padde 
| _  - Anamrose, the queſtion as if that caſe never had exiſted ; for the mo? 

3 Lk that can be faid of it is, that, as far as it reife any rule 

ol law, there were the opinions of fix judges againſt ix (4), 
'T am aware, that, as to the deciſion of the cuſe between 
the parties, there were the opinions of ſesen againſt fit. 
But it will be found, that the opinion of one of the ſeyen ( 
went upon the idea, that it did not appea- that the teſtator 
meant to uſe the technical words in à different ſenſe from 

' what the law in general impoſes upon theny, ' Whether 
the intention did ſufficiently appear in that caſe, or not, is 
2 queſtion, which I do not now mean to give any opinion 
upon. Much was there faid of opinions given by eminent 
men at the bar. Such opinions, however well conſidered, 
By have no weight in the ſcale of juſtice,” One, (dated in 

1747) has got into print (m), but I have the ſtrongeſt 

reaſon to believe, that no ſuch opinion was eyer giyen by 
the then So/icitor General, to whom it is afcribed. An opinion 

which he gave on the ſame will, the year before, has been 

furhiſhed me, by an eminent conveyancer, and it is quite 

3 contrary to what is printed; and I have alſo ſeen à copy 
of another, given in 1748, which I have the beſt reaſon 

to believe to be genuine, and which clearly proves, that 

none was given in 1747.—lf the intention does not plain 

appear, I agree, that the legal ſenſe gf the words muſt 

prevail, and, on that ground, I ſhould be ſtrongiy inclined 

to fay, in the preſent caſe, even if the deciſion in Quſſn 

v. Coulſon had never taken place, that Gatharine Jol 

took an eſtate- tail; for the teſtatrix had uſed nothing but 

legal words. The deviſe is to A. for life, remainder to 

13431 truſtees to 8 contingent remainders, remainder to the 
: heirs of the body of 4. If there had heen no depiſe to 
truſtees, the caſe would be fo plain, that na may could 

doubt about it. What then js the nature of ſuch deyiſe ta 

ſupport contingent remainders ? It is a legal and yechnicd 
limitation, the peculiar language of conveyancers, The <>: 

fect of this ſort of limitation, in a deed, is ſettled, There, 

it is not ſufficient to turn words of deſcent into words af 

purchaſe. The jefarrix has not mern, by any oe 


(i) e Blake, B. R. H. Baron, Adams, Baron, Gould, Juſtice, 
10 Geo. 3. Scacg. H. 12 Geo. 3» Parrot, Baron, and Nares, Juſtice. 

: 4 Burr. 2579. 2584. 1 Blackſ. 672. (1) Blackſtone, Juſtice. Vide 4 Hen. 

We Lord Mangfield, Afton, Juſtice, 258 1.— The accoyot there given of tht 

Wilke, Tattice, in . K. and B- toflance of Ms. |. Brow op 

ief Juſtice, Smythe, Raron, was furniſhed by himſell, - __ 

Cont: Reps. 34 BY: 


4 . 


and Blackflone, Juſtice, againſt: Tate, (m) Faarne on 
Juſtice, in B. R. and Parker, Chief 123. 
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words, that the meant tu uſe the technical expreſſions in a 1580. 
different ſenſe from what the law has put upon them, and,. 


therefore, the legal ſenſe muſt prevail. This diſt inction 
— recognized by Lord Northington, in a caſe of 


Auftin v. Tayhr (n). — It ſeems to me to de ſalſe logie, to — 


put a different ſenſe upon- any words 
to bear, by mere inference from the words 


they import 


from what in general f 


themſelves, unexplained by any others ; though, if other 
words:manifeſt the intent; I know of no law that fays, the 
intent ſhall »not- 1 whatever might have been 
my opinion on the ſubject, if neither Duncombe v. Dun- 


combi (o), nor Coulſin v. Coulſon, had ever exiſted, yet, . alter 


thoſe derifions, and the great length of time during which 
they have been conſidered as law, I look upon them as land- 
ma ks, which ought never to be removed, nor ſhaken, - | 
Lord MansFieLD. faid, ſince it had been mentioned, he 
miſt take notice, that it was moſt certainly true, that he 
ner gave any ſuch. opinion as that in print, nor any opi- 


non at all, on that will in 1747. 


Several opinions had | 


| then taken at different times, as events aroſe, by Mr. John 
pe, the ſolicitors whoſe brother, Mr. 7qſbua Sharpe, hal 
niſhed the court with copies of them, upon the argu- 8 
nent of Perrin v. Blake,” There were three given by Sir 0 


udley Ryder 


nd the third in 1748. He 


„and three by himſelf. Of thoſe. gigen 7wß 

imſelf, the firſt was before (746, the ſecond in that year, 
ad the copies ſtill by him, 

and the third ſtated, that he had peruſed bis two. former 


opinions, dated ſo and fo, and concurred therewith, viz. 


that Jabn only took an eſtate for life, which ſhewed it to 


| be impoſſible that he had given a contrary opinion. The 


zuthor had been too haſty in his publication, and muſt 


have been impoſed upon C3]. 


e He died this caſe. from a MS. 
Note. | 


(0) CB. H. j Will z. 3 Lev. 437. 

I Mr. J. Blackflone (1 Black}. 
672 ſtates the queſtion in Perrin v. 

| Blak, as coming on upon a ſpecial 
| verdft, whereas it came before: the 
| court of B. R. on a demurrer to a re- 
plicaion. The ſhort. hiſtory of the 
Proc edings in that caſe. is this; An 
ejectnent was brought in Jamaica, 
de e the eſtate lay, and a ſpecial ver- 
dic found, which came over for the 
opinon of the Privy Council, upon an 
_ appal in the nature of a writ of error. 
Lord Manyfield, (the only law lord 
vhs then attended the Cpuncil,) know- 
vw Vo AMIE one * 


BS... 
| 4} 
* 


Fi 


now Pf rg. | 

ing..the ſeveral opinions which had 
been taken, and confidering the queſ- 
tion as à point of general tendency, 
which might, affect titles. to real pro- 
perty in Eagland, was unwilling that 
Judgment py Oe given in the Cock- 
fit merely on his. opinion, and there- 
fore . propoſed, wich the conſent and 
concurrence of the counſel on both 
tides, that the ſhould be ad- 
. and, in the mean time, a ſo- 

mo opinion taken in Weftminſler-ball. 


At frſt, it was agreed to ſtate a caſe 
for the opinion of the Court of B. R. 
which might have been adjourned on 


account of difficulty into the * 
Obamber; but a caſe. from g 


- . 


. * © 
7 - 10 
oy ” * 


— . UU — 
— 
* * * 
4 
7 


1780. 


ꝓ— 
Honsson 


* 


in his judi cial, «6862 being new „e, 
it was, afterwards, thought better that 
the point ſhouſd be brought before the 
court, upon the Pt, in a feigned 
action of treſpa Walker, Ser jeant, 
ſettled the record for that purpo e, 15 
which, to a Sele in treſpaſs 
C laid in- Viddlefts under a via Re, ) 
the defendant Pleaded the will. 
plaintiff replied the recovery, (on the 
ground that the ſon took an'eftate-tail,) 
and to this replication, the defendant 
demurred. After a,writ of error had 
been brought in the Houſe of Lords, 
from the judgmeht of reverſal in the 
Fxchequer Chamber, and had depended 


for a conſiderable time, the parties, 


compromiſed the di 
tiff peritioned for leave to non · pros 
his writ of error, yh was granted, 
as appears from the following PHY 4 
the Lords? Journals; een 


| 7th May 377. 4 nt e 
Blake © - 
againſt 2 jag the peti- 
Perrin and Another. ) “ tion of Han- 
* nah Blake plaintiff, in a writ of error 
fe 8 nding in this ones and of 
Per ria and Bm Vaughan 
7 A . in the ſald weit of error. 
„ which ſtands inted for hearing, 
« ſerring — unt the matters in 
di betwerd tis” parties being 
no amicably compromifed between 
2 . ihe dee there fore hum. 
N their Lordſhips, that the 
* of error in this cauſe muy be 
nen pencil, or withilrawn without 
* on either fide E is qrfierey 


ute, and the phain-» 


CASES lx EASTER TE uu 


— the following word:: 
% If REH, would have taken an eſtate · tall, ws 
e ſhe had farvived the teftatrix, we think, 
© before the teſtatrix, it is a lapſed deviſe,” and 


. 2 0. 536 on pp pi oF n _ you 7 [47 Aon * to 
the 


error had been 
he al A 


had two brothers, ſo that Elizabeb 


upon read. tran 


"by hr hin 


« Foy WE We ooo,» OH 
& enter a non-fros, on. the ſaid writ of 
error as dgfired,. and that the record 
* be remitted to the court. of King'; 

* Bench, to the end execution an 
% had upon the judgment gives by 
« that court, as if no ſuch vrt of 


s brought into this 
Hoe 


[4] It appeared, by the pleadings 
in Chancery, and the printed caſes in" 


Dom. Proc. (though not by the cf 
Fept to this court,) that 9 


and Catharine were not her hare c: 
law. In the caſe of Warner v. Whi 
or the demiſe of White (which was 
writ of error from Ireland, and. wa: 
argued in 7. 21 and A. 22 Gro. 3. 
and determined in that laſt- mentioned 
term,] an attempt was made to make 
a difference between the caſe of a firſt 
deviſe to the heir at lach, and the heirs 
of his body or his heirs, and one # 0 
anger, when ſuch firſt deviſee dies 
before the teſtator ; and it was coated . 
ed, that where an heir at law is the 
firſt deviſee, the eſtate ſhall not go 
over to the next in limitation, but ſhall 
veſt in the heirs of the body, or heirs, 
(as the caſe may be\, of ſuch belt 1 
law, either as raking by purchaſe, or, 
{onthe ground of 2 evehſual intel- 


tacy,) by deſcent.” le maintan this 
point, the opinion of Popham, in Fuller 
v. Pultr H. 36 El. Oro FL. 4a 4. 


was chiefly relied” on, and the coun 

of B R. in Hrefand'unanimoully acopted | 
ir; but, here. their judgment . was 
unanimouſly rerun 


* 11 is e esd 4 0 fon Maſter of 


* cannot ſeod a caſe to any, of 
2 courts bf law, a ; therefore, when 


bg wiſhes to take their opinion, the 
{+ ge]. It ſhould ſeem from 2 Att. 


248. that a caſe was ſent to the court 
of B. K. by the gen of the Rolls in 


— 


pre in 6 dee ig ai 
es | eden th 
if * of the u. 
in gol. * 
Coulſon Cou howerer, the 
Cl ee is as ibo: 
ſtated. A 5.77. Nov (1 


* 


Err ͤ—ꝑ8T8 IS. 


r 


1 


- 


« the queſtion/ whether | B/izab#tb would have taken an 
« eſtate-tail, whatever our opmions might be, if the caſe 
« were new, we think, as the caſe of Coulſon v. Coulſon is 
« literally the ſame, the preciſe queſtion ought not to be 
« again litigated, and by that authority we are bound to 
a ſay, in the words of the certificate in that caſe, that, as 
« it appears that there is, after the determination of the 
« eſtate for life to E/rzabeth Belchier, a deviſe to Wilkath 
« Arnold and Tfaac Pennington, and their heirs, for aud 


« during the life of E/zabeth Belchier, we are of opin : — 


« that £/izabeth Belchier, if ſhe had ſurvived the teſtatrix, 


« would have taken an eſtate for life in the premifes de- 
« viſed to her, not merged by the deviſe to the heirs of 
« her body, but by that deviſe an eſtate - tail in remainder; . / 


« would have veſted in the ſaid Elizabeth. Conſequently 
« Catharine Belchier, the daughter of Elizabeth took no 
« eſtate under the will of Suſan Jolland, but Catharine 


« Hodgſon, late Catharine Jolinnd, took an eſtate for life, 


© in all the deviſed premiſes, not merged by the deviſe to 


« the heirs of her body, but, by that devife, an eſtate-tal 
sin remainder veſted in the ſaid Catharine Joni ) 


Mansrmery. * 
12 FE WiLtts. * 
"24th April 1780. W. H. AshRURAT. 


F. BuLt ex.” 


[5] The Lord Chancellor, in conſe- Bruch having - been x to ths Jothies; 
quence of this certificate, having de- and Skynner, Chief Baton, having de- 
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1780. 


Auxkosz. 


creed a ſpecific performance of the livered their unanimous opinion to the & 


agreement, an appeal was lodged in fame effect with the certificate, the 


the Houſe of Peers, and the tuo queſ- decree was affirmed. 
tons ſtated to the court of Kg. 


The Kine againſt Jonx Wn EATMAN. 


on, as a deciſi ve authority in point. 


On the other ſide, it was argued, that it is ſufficient, if 
vant of every one of thoſe different - qualifications ap- 
a 4 F p pear 0 


(a) C. 25. $3. 0 H. 30 C. a. 1 Bra 148. 
1 i ** * „810 J | 6 


: 


Wedneſday, 
19H April. 
TH was a rule to ſhew cauſe, why a conviction for ia a convie- 
.* uſing a gun ſhould not be quaſhed, The objection tion on the 
vas, that the information, as ſet forth in the conviction, 
did not alledge ſpecifically, that the defendant was * not tion muſt ne- 
* owner or keeper of any foreſt, <hiſe, park, or warren.” 
It was contended, that it is neceſſary to ſtate in the in- 
formation, particularly, that the defendant had none of the qualifications 
cations ®- enumerated in the ſtatute of 22 C 23 
+2. (a). The cafe of Rex v. Maurice Jarvis (I), was 


game laws, 
the inferma- 


one of the 


in the fl. of 
2% & 23 Car. 
2. C. 25. 


1346 


- WazarTe 


[x7] And, though the information v. Crowther, B. R. H. 26 Gu. 4. 


cannot ſupply any defects in the information ]. 


1 CASES IN EASTERN TERM 


pear in any part of the record, and it did appear bythe 


Nee as fet forth, that the defendant had none of 
. . Chambre, in ſupport of the rule Dayrell, for the 
Lord MansriELD,— This will not do. The defen 
can be convicted only of the charge in the information, 
and that muſt be ſufficient to ſupport the conviction. 
_ASHHURSTy Feſtice,— The evidence muſt prove, but 


The rule made abſolute, | 


muſt, the evidence needs not negative 1 T. R. 125. 127. 
ſpecifically all the qualifications. Rex "MP 


| Wedneſday, 
xgth April. 


An appoint- 
ment of ſepa- 
rate overſecrs 
for the ſab- 
diviſions of 
a pariſh can- 
not be ſup- 
ported unleſs 


throughout the pariſh, 
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it. er is a large market town, much burthened with poor. The 


The KING againſt the IR ABIT ANTS of 


Ur Tor Tx 


7 


O Wedmſtday, the gth of February, H. 20 Geo, 4 Bur- 


ereſt obtained a rule to ſhew cauſe, why an order of 


ſeffions, confirming ſeparate appointments of overſeem of 
the poor for the townſhip of Uttoxeter, and three other 
divifions of the pariſh of Utoxeter, © in 'Staffordſbire, ſhould 
not be quaſhed 3 and, cauſe being this day ſhown, the 
ſpecial caſe ſtated by the ſeſſions appeared to be as follows: 
The pariſh of Uitoxeter is five miles in length, and five 

in breadth, and contains the townſhips of Uttaxeter, Crate 
, Creighton, Stramſhall, and Loxley. The town of Uttaxe- 


townſhips of Creighton, Crakemarſh, Stramſhall, and Loxly, 
are in general divided into conſiderable 3. The ſaid 
townſhips were and are one entire pariſh, and did, till the 
year 1739, jointly relieve and maintain the poor in and 
It appears by the veftry-book of 
the ſaid pariſh, that, from the year 1643, to the year 
1703, overſeers have been elected for the ſaid reſpettive 
townſhips in the following manner, viz. Two overſcers 
of the poor for the town of U?toxeter, one for Loxley, one 
for Crakemarſh, Creighton, and Stamſhall, one for the 
Wodlands. The W odiands are part of the townſhip of 
Uttoxeter. It does not appear, from the veſtry-book, or 
other evidence, that, from the year 1703 to 1727, #7) 
overſeers were elected for the ſaid townſhips, but two over 
ſeers were elected for the ſaid pariſh, and, during that time, 
churchwardens were elected for the ſaid pariſh, and fideſmen 


for the faid townſhips. On the 10th November hn 


. purſuance of a mandamus from the court of King's 


an aſſeſſment for the relief and maintenance of the poor of 
the ſaid pariſh of Urtoxeter, upon all the inhabitants d 
8 — 3 
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occupiers of land within the ſaid pariſh, was duly ſigned 1780. 
dy two juſtices of the peace. In Trinity Term, 5 & 5 Gm 
(a. 2. 1731, 2 mandamus iſſued from the court of King: The Kine 
Bench, to the juſtices of the county of Stafford, reciting . againſt 
that there were divers houſeholders within the ſaid pariſh Urrox- 
of Uttoxeter able to contribute to the relief of the poor of rx. 
the ſaid pariſh, and that there were no overſeers of the * 
poor of the ſaid pariſh appointed to make rates on all and 
every the inhabitants and occupiers of lagds, -houfes, and 
other things rateable within the ſaid pariſh, for the relief 
of the poor of the ſaid pariſh, and ordering the ſaid juf- 
tices to appoint two or more overſeers of the poor of the 
ſaid pariſh of Uttoxeter. In 1 of the ſaid manda- 
mus, on the 3oth day of July following, two juſtices of the 
peace for the county of Stafford, appointed two overſeers 
of the poor for the ſaid pariſh of Uztoxeter. At the ge- 
neral quarter ſeſſions for the county of Stafford, held the 
5th of October, 6 Geo. 2. 1731, the inhabitants of the vills 
ol Cratemar/b, Creighton, and Stramſball, appealed againſt I 
an aſſeſſment made 1 2th Auguft preceding, for the main- * 
tenance of the poor of the pariſh of Uttoxeter,. and, on full N 
hearing of counſel, and conſideration of the evidence given 
u well for the ſaid vills as for the townſhip of Uttoxeter, 
the court was of opinion, that the inhabitants bf the ſaid 
vills of Cratemarſb, Creighton, and, Stramſball (for which | 
rills overſeers of the poor were duly and in due time ap- | 
pointed, and. poors-rates duly made and allowed, before „ 
the making of the ſaid aſſeſſment or rate appealed againſt) 
ought to maintain, and accordingly did order that they 
ſhould maintain, their on poor, diſtinctly and ſeparately 
from the other parts of the ſaid pariſh of Uttoxeter;; and 
the court did further order, that ſuch part of the ſaid 
afſeſlment or rate appealed againſt, as charged the inhabitants 
of the ſaid vills of Cralemanſb, Creighton, and Stramſball, 
for or towards the maintenance of the poor of the ſaid pa- 
riſk of Uttaxeter, in reſpect of what they hold or occupy 
within the ſaid vills, ſhould; be quaſhed and diſcharged. 
The ad order, in Michaelmas term following, was removed, | 
1283 into the court of King's Bench, and the court { 348 ] 
King's Bench, in Michaelmas Term, 6 Geo. 2. ordered, 
that the order of ſeſſions, as to ſuch part of it as orders 
that the inhabitants of the vills of Cabemanſb, Creighton, 
and Stramſball, in the pariſh of Uttoxeter, thall maintain 
their own poor diſtin&tly and ſeparately from the other part 
o the ſaid pariſh" of 8 be quaſhed for the inſuffi. 
dency thereof; and, as to the other part of the ſaid order, 
for the quaſhing and diſcharging ſuch part of a certain 
ment or rate made for the maintenance of the poor of 
Fed pariſh of LUrtoneter, as charges the inhabitants of 
Ke ad vills of Crakemarſh, Creighton, and Stramſhall, to- 


. 
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i780. wards the maintenance, of che poor of the ſaid pi d 
wore, aid vill 


* 


Utzoxeter, in reſpect of what they hold within the 
3 55 Mich 1 


The Kina be affirmed. In Michae/mas, Term, 7 Gee. 2. 1711, 4 
3 agaihſt mandamu iffued from the court of Kong's Bench, A* 
;  Urrox- juſtices of the county of Szafford,. reciting, that there way (ot 
| Erzi. divers houſeholders within the faid pariſh of Utcxeter able pr 
to contribute to the relief of the poor of the ſaid paridh, di 
and that there were no overſeers of the poor of the ſaid 
| pariſh, appoint®] to make rates on all and every the inha. fre 
| oe and. occupiers of lands, houſes, and other thing, m. 
rateable within the ſaid pariſh, for the relief of the pocr tin 
. of the ſaid pariſh, and ordering the ſaid juſtices to appoint 0 
two or mote overſeers of the poor for the ſaid patiſh of ton 
Uttoxzter. On the 15th of pri 1734, two overleersvere th 
appointed for the vill of Crakemarſh, two other overleers 
For the vill of Creighton, two other overfeers' for the vill of Co 
Siramſhall, two other oyerſeers for the townſhip of Ulm th 
eter, and two other overſcers for the vill of Lale, by five rat 
ſeparate - appointments, each appointment ſigned by the for 
ſame two juſtices of the peace for the county of Staford off 
On the 27th of Jay following, a certiorari iflued to remore an 
the ſaid five appointments into the court of King's Bench, ot] 
which were accordingly removed, and, on Saturday nen bo 
afier the morrow of the Holy Trinity, 1734, the faid fire ill 
appointments were affirmed by the court of King's Bend. pa 
> Since the year 1734, overſeers have been ſeparately ap- 
Pointed for each of the ſaid townſhips, and the poor of the 
ſaid townſhips have been ſeparately maintained {1} cn. 


| Ihe Solicitor General, Dnnning, and Leycefler, ſhewed W 
| cauſe, and argued to the following effect. — It appears from det 
L 349] the facts found by the ſpecial cafe, that the inhabitants df 
| the pariſh of Uttoxeter have not had the benefit of the fla- 10 
ES tute of 43 Elz. (e), and therefore the appointments of ſe 
3 overſeers for the different townſhips were authoriſal 
y 13 & 14 Car. 2. c. 12:9 21. It is clear, that at and 
before the time when the laſt- mentioned ſtatute was en- ſa 
acted, this pariſh did not reap the benefit of the act df 2 
Elixabeth, firice more than four overſeers bad been up 
pointed ever ſince the year 1643, and that ſtatute does bot 
authoriſe more than that number N e Juſturr- 
« Ought it not to have been ſtated in the caſe, as 3 lub. 
« ſtantive fact, that the pariſh had not had the'benefit of) 
„the ſtatute of 43 Eliz. ?” )—If chough is clearly and en. 
| plicitly ſtated to ſhew 2hat to be the truth, the court #l 
1 > | 1 fs „„ ber 
\ a on" | | | 
1] The preſent diviſion of the pa- ſigned by the ſame two juſtices. 
. 4 which this caſe aroſe, was 75 155 Ed 3. | 5 
ferent from that mentioned in the cafe [2] Sb determined in Rex v. Icli 
o have ſubſiſtedd ſince 1934. There F. 30 G g. 1 Birr. 445; ind mon 
rere but four-appointments. They all fully ſtated in 3 Bumi N 159 
vre, date the ſame day, and were zth ect, e 
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rittions, The court preſumes againſt convictions, unleſs 
fas appear ſufficient to ſupport them ; but am order of 
efions is prefumed to be right, unleſs the facts ſtated 
prove it to be wrong. It may be objected, that the preſent 
divifion of the pariſh is different from that which appears 
to have been formerly adopted, but no argu; 
Fom that circumſtance, becauſe the ſtatute of Car. 2. 
meant to leave the particular divifion to the juſtices for the 


(as mentioned ig the caſe, and ad reported by Barnardi/- 
1 (d),) was a deciſion of the preſent queſtion ; for, although 
the firſt part of the order of ſeſſions was quaſhed as inſuf- 
ficient; becauſe: it did not appear whether the vills of 
Crakemarſh, Creighton, and Stramſball, were to maintain 
their poor jointly among themfelves, or each vill ſe 

ately, the other part, quaſhing the aſſeſſment of thoſe vills 
for the maintenance of the poor of the pariſh at large, was 
firmed, The caſe of Rex v. The Juſtices of Middleſex (e), 
and Peart v. Weftgarth (F), which will be relied on by the 
other fide, differed materially from the preſent, for, in 
both of thoſe, it appeared from the facts ſtated, that the pa- 
tines had had the benefit of 43 Eliz.— Dunning ſaid, he 
particularly rec ollected the caſe of Rex v. The Fuſtices of 
Middleſex, which had happened during his early attendance 
on the court, and that it was the ultimate opinion of the 
court there, (Which they afterwards confirmed in Peart v. 
WV:figarth,) that the pariſh muſt have been unable to reap the 
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14 Car. 2, „which he ſaid was manifeſtly the 
to the pariſh of Utoxerer. | 5 
Brarcroft, in ſupport of the rule, inſiſted on Peart v. 
Wrftgarth, as directly in point, and that it was clearly 
ablifhed by that caſe, that unleſs the ſeſſions expreſaly 
ſtate, that the pariſh has not had the benefit of 13 & 14 
Cr. 2. the court will preſume that it has. That the ſtatute 
of Cir. 2. mentions largeneſi as the Bly reaſon for a divi- 
on, and the caſe of Peart v. Meſgarth ſhews, that the 
uri of Uztoxter is not £00 large; for there, the pariſh of 
lanbipe appeared to be twenty miles long, and yet it was 
nt to be divided, and {/toxeter pariſh is only five miles. 
Ide queſtion now before the court never came on in any 
he former caſes from this pariſh. L 
Lord — {topped M iſſon from going on, gn the 


Lord 


6) T. 27 & 28 Geo, 2. Bott. 19, 
Vol. I. I 


infer it, without an expreſs finding, for the pur poſo of Hs 
ſ the order. The rule with regard to orders of 4, 
(Mons is the reverſe of what obtains'in the cafe of con- 


can ariſe 


ime being, The determination of this court in Af. 6 G. 2. 


benefit of 43 Eliz. at the time when the ſtatute 2 
8 as 


(0) 2 Barnard. B. F. 198; Y. R. I. 5 C 3. 3 Burr. 1610. 
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ant 
Urrox- 
E TIR. 


made in 1734. I remember the caſe of Peart v. Weftgari,, 


Thurſday, 
20th April. 


A writ of er- 
ror from this 
court to the 
£ xebequer 
Chamber 
cannot be 
quaſhed by 
this court. 


i 


(a) 12 Ann. ft 2. c. 16. Vide ſupra, (c) B. R. T. 2 Ann % Ld. Rap 
p. 62. Note [2]. tits 


60 27 EL. 


' Car. 2. proceeded on a bad principle of policy, for that 


CASES IN KASTEN TERM 


Lord Mansrrer.D,—The caſe of Peart v. Weflearth de. 
cides the queſtion. It muſt appear to the court that there 
was a diſability to reap the benefit of the ſtatute of Fl. 
beth, Here the contrary appears. Though there were ſe- 
parate overſeers, there was a joint maintenance till 1730, 
The acqpieſcence of the pariſh for a number of years wil 
not alter. the law. The point never ſeems to have been 


my 


It was well conſidered. The court thought the ſtatute of 


large diſtricts for the purpoſe of maintaining the poor are 
much to be preferred to ſmall ones. 

The order of ſeſſidhs, and the four appointment, 
quaſhed, a 


> SS SS -—_C as. —_ 


LIOoVD, {qui tam, &c. ) againſt Sxurr. tho 


IN the laſt term, Dunning had obtained a rule to ſhew Or 
cauſe, why a writ of error removing the judgment in | 
this cauſe, (which was an action of debt upon the ſtatute 
of uſury (a),) into the court of Exchequer: Chamber, * 
ſhould not be quaſhed; and, on * Friday, the 14th af icht 
April, the cafe was argued by Dunning, in ſupport of the utior 


rule, and by Davenport, on the other fide, een 

The objections were; 1. to the form of the writ, be- od 0 
cauſe it deſcribed the action as between the two private vrter 
parties, Lloyd and Skutt, not as a gui- iam action in which Fre 
the King was intereſted ; 2, to the ſubſtance, on the rd 
ground that this fort of penal action is not within the onſtr; 


meaning of the ſtatute of 27 Elia. c. 8. which firſt gave be qu 
the writ of error trom this court to the Exchequer Chan- 
ber. The ff point was but little relied on. Upon the 
fecond, it was inſiſted, either that the action is not within 
the meaning of the deſcription in the ſtatute, or that, if 
it is, it is within the exception. The deſcription is, a (8) 
& fyit or action of debt, detinue, covenant, account, 
e action upon the caſe eectione firme, or treſpaſs.” The 
words « a#ion of debt (b),” it was ſaid, extended only te * 
actions of debt between private parties at common law, 15. 305 
to an action on a ſtatute, which is conſidered 35 of * 
higher nature. For this diſtinction, the opinion of Lord riſk; 
Holt in Aſbby v - White (c) was cited, where he refers n dior 
Gro. Car. 142. and ſays, „ That no writ of error les hf « 
* the Exchequer Chamber by force of the ſtatute of a r cee 
« Elia. on a judgment in the King's Bench in an aber 7 
« de ſcandalis magnatum (d), for it is not included w_ 


9 8 | 
cap. 8. F 2. (d) 2 Ric, 2. fl. I. cap. 5+ | 


degree, 
he exc 


AFT E285 2 


1 Ld. Rayn. 954. 
7A. c. 8. 9 2. 


) B. K. H. 16 & 197 Car. 2. 1 


| 240. 2 
(6) T.S Vill. 3. 5 Med. 230. 
% B. R. M. 21 Car. 2. Vent 49. 
{t) Supra, 109. ke 
[3] The eB of the flatute of 
24th do not confine the appellate 
| (di&tion of the Eache hamber 
ions by bill, unlefs the expreſſion 
1 commenced there can have 
* operation. In Comberbach 295. 
wo g, « f hath obtained, that 
wit or error lieth in the Exchequer 
ney oy the action was com- 
d here by original, but 1 never 
aderſtood the br a of it.. By 
bonds of the ſtatute, the Chief 
eu to cauſe the record to be 
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the words of the ſtatute z for though the ſtatute ſays 1780. 
ſuch writ ſhall be upon judgments in actions on the caſ e,. 
it does not extend to that action, although it be an Lor D 
afion en the caſe, becauſe it is an action of a far higher 
being founded ſpecially upon a ſtatute (e). 
eption in the act of Elizabeth is, * Other than 
(ations) only where the Queen's oy 

party (J), and it was argued that the Ki 
arty here, the exception extended to the preſent caſe. 
or this Whitton v. Preſton (g) was cited, in which, ac- 
erding to the report of Hartop v. Holt in 5 Med. (), it © 
pears to have been decided that, for this reaſon, a writ 
if error will not lie in the Exchequer Chamber on an 
ton for uſury, So in a note at the end of Parrjs's Caſe, 
n Ventrit (i), the ſame doctrine is ſtated as eſtabliſhed 
v. In the late caſe of Richards, qui tam, v. Brown (&), 
though the action was, as here, by bill [3Þ the writ of 
ror was brought immediately in the Houſe 

| On the other fide, it was contended, that Whitton v. 
Preſon did not appear, by the only expreſs report in print 
that caſe (7), to have been decided; That the only 
point determined in Hartop v. Holt was, that error in the 
xchequer Chamber would not lie-on an award of exe- 
ution on a ſcire facias, after the original judgment had 
een affirmed on a writ of error; That the note at the 
ad of Parris's Gaje is merely a memorandum of the Re- 
porter, not warranted by the caſe, which is on quite a 
ferent ſubjech, nor by any authority; That the caſe of 
rd Say & Seal v. Stephens, in Cro. Car. 142, went on the 
onſtruttion of the ſtatute of ſcarda.um magnatum, and on 
be queſtion whether an action on that ſtatuce is an action 


chbeguer Chamber, 


35 


againſt 
Sort. 
2 "yy 
(hall be a 
ng being a 
L 352 J 


of Lords, 


on 


brought before the Judges in the Ex. 
yet the practice has 
always been to ſend only a tranſcript, 
the original record remaining ſtill in 
B. R.—ln the pleadings in Wyſftby's 
Caſe, (3 Co. 67. a. 70.6.) the entry 
of the proceedings in error runs thus : 
« Afterwards, oc. the tranſcript of the 
« record and proceedings, c. by a 
« certain writ of the Lady the Queen 
« of correcting errors, Nc. was brought 
« to the juſtices, &. in the Chamber 
„ of the Exchequer aforeſaid, accord-- 
c ing to the — — 4 "an 
ubſequent of the ſame entry ſays, 
« an —.— n the record — 
« fc, was ſent back, c.“ — Pia 
Rutter v. Redflone, 2 Str. 837. and 
Tully v. Sparkes, 2 Lord Raym, 1571, 
(!) Jia. in 1 Sid. 340. 
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1780. 
Lrorp 
againſt 
Storr. 


ought not to entertain the preſent motion, according u 


t 3331 


Dunning ſaid, the caſes ſhewed that this court had, 


here, but that the application ought. to be made, either to 
the court of Chancery, from whence it iſſues, or to the ales 


© (a) Scacr. 
* 
he" 


911A Gimilar application was termined, that the writ of ertor lit 
hrs s made, firſt to the court of that court. NEE 
ry, which refuſed to entertain | 


. 
2 


and the anſwer there given to the objection that the 


writ ought to be diſcuſſed in the Exchequer Chambes upo 


© % } 


"* GASES IN FASTER PERM 


on the tae, within the meaning of 2) Elz. 4. $; ty 
that it had been expreſsly decided, in Scott v. Knapton, (a) 
which was poſterior to Fhitton v. Preſton, that a write 
error wilt lie on a qui tam action of debt on a penal ſtatit 


is a party, was, that he is not properly fo, though hey 
to have part of the penalty; That, in truth, no body o 
the part of the Crown had any thing to do with thi 
action; The informer might be nonſuited, and was libs al 
to coſts, and to all the incidents to which a plaintif h 
any common action is ſubject; The King's intereſt och 
commenced after a recovery, for a ſhare of the penalty- 
Beſides, it ſhould ſeem, (it was ſaid,) that this cout 


the opinion of Crete, Juſtice, in the caſe of Lord 8&8 
Seal v. Stephens, where he obſerves that the validity of the 


where it is returnable. . 


in fact, exerciſed the power of quaſhing ſuch writs; bu, 17 
if the court were of opinion that they could not give tha 
relief, the rule might be altered, and leave be given to the 
plaintiff to take out execution, as if no writ of error hid uff 
been brought. But Lord MANs FIELD thought that could 
not be done, becauſe, if the objections were good, the 
writ was not a nullity, but only erroneous: — inprmil 

The court took time to conſider; and, this day, Lond * 
MaxsrrEIL ö delivered their opinion, as follows : ' 

Lord MaxsFiELD,—We have conſidered this caſe, d 
have talked with all the other Judges upon it, and ve ar 
all of opinion, that the writ ot error cannot be quaſhed call 


Exchequer Chamber, where it is returnable. 
The rule diſcharged [+ 91]: Judg 


E. 31 Car. 2. Sir Thomas the queſtion, and then to the com 
xchequer Chamber, where it wi de in. 


* . 
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The King againſt the BNCAHRRS of GRaY's py © 
lux, on the Proſecution of WILLIAM HART. A 


HIS was an application for a mandamus to be directed A mondemur 
T to the Benchers of Gray's Inn, to compel them to will ws * to 
call the proſecutor to the degree of a barriſter at law. In miflon to the 
the laſt term (s), Dunning had moved for a rule to ſhew degree of bare 
cauſe, on an affidavit, ſtating that the ground upon nr cet 
which the Readers and Benchers had rejected him Was, relief is by ap- 
his having been diſcharged under an inſolvent debtor's peal to the 14 


oft ; but that he had complied with all the uſual requi- Judges. 


= EB wet Res 


S 1 


g (0 ftes, ſuch as paying the dues, and performing exerciſes, 
? SHY = that the two ſocieties of the Laney and Middle Temple, | 


upon their being conſulted by that of Gray's Inn, had 
been of opinion that the ground of rejection was not 
ſufficient, The affidavit alſo mentioned two late inftances, [ 354 1 
one of a bankrupt, another of a perſon who had been 
diſcharged as an inſolvent debtor, who had been called 
to the bar. It appeared that the ſociety of Lincoln's Inn 
had been of opinion, when conſulted, that the cauſe was 
ſufficient. * 
in behalf of the application, it was urged, that it 
would be highly inconvenient to permit ſuch a body as 
the Benchers of an Inn of Court to exerciſe a juriſdiction 
m ſuch matters, uncontroulable by a court of law, arid 
that, in the preſent inſtance, there had been manifeſt in- 
juſtice in permitting the proſecutor to loſe his time, and 
put himſelf to expence, in order to qualify himſelf for the 
mh he was thought to be a perſon incapable 'of being 
Lord MANSFIELD ſaid, he had a' recolleftion of ſome 
ales, where it had been held that the court could not 
Interpoſe, but that the recourſe muſt be to the twelve 
judges, who have a domeſtic juriſdiction over the Inns 
of Court. —W1L.LEs, Fuftice, mentioned Beoreman's Caſe (i), 
—and BULLER, Fuftice, that of Rakeflraw and Brewer (4) 
= confirming what fell from his Lordthip. Some 
ies in Dugdale's Origines were alſo referred to by the 


F 


EET FZ 


The court took time to, conſider. whether they ſhould 
put a rule to ſhew cauſe, and, on this day, Lord Mans- 


* 


FIELD delivered their opinion as follows: 

Lord MANSFIELD, We have conſulted the other Judges 
® the ſubject of this application, and I am prepared to 
| | | * ſtate 
% Thurſdoy, the 13th of April. (e) Canc. H. 4728. 2 P. . 513 
10 B, H. 17 Car. 1. March $12, e ee 


23 


x 
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N 
| 1780. fate the reſult, The original inſtitution. of the lot cole 
Court no where preciſely appears, but it is certain thy bar 
The King they are not corporations, and have no conſtitution mil 

againſt Charters from the Crown, They are voluntary ſocietia, exc 
Gray's which, for ages, have ſubmitted to government anal He 
Inx. to that of other ſeminaries of learning. But all the power yea 
they have concerning the admiſſion to. the bar, is delegael all 
to them from the Judges, and, in every inſtance, thei — 
conduct is ſubject to their controul as viſitors. This wil be 
appear from a great variety of inſtances of orders made x hol 
different periods, for the regulation of thofe focietis, * 
Which are to be found in Dugdal's Origines Furidicas the 
fome of which I will mention.— His Lordſhip then red pol 
different paſſages from Dugdale, (141. 147, 148. 191. 19 55 
( 355] 27% 28. 311, 312, 313, 314. 31). 319. 320. 322. 32.0 * 
From the firſt traces of their exiſtence to this day, 1 the 
example can be found of an interpofſttion by the courts i fro 
 Wefiminfter Hall proceeding according to the general ls be 
of the land; but the Judges have acted as in a domeli 7 
Ferum. The only caſe in which an attempt was made u cob 
proceed in this court is reported in March (v)-On tha 
Booreman, a barriſter of one of the Temples, having ben ba 
expelled, he applied for his writ of reſtitution, but it vn 1 
denied, „ becauſe there is none in the inn of coun is de 
&« whom the writ can be directed, for it is no body cu. Th 
1 porate, but only a voluntary ſociety, and ſubmitting v a | 
« government; and the ancient and uſual way of redreb 15 
« for any 3 in the Inns of Court, was YT 0 
« ing to the Judges.“ —In Town/ſend's Caſe, re 

Sir Thomas Raymond (w), it is 2 —__ that no Ju 
mandamus will lie to the Inns of Court [ 221. Ido net at 
take the firſt reaſon ſtated in March to be the true one 11 
It is not ſolid. The ſecond is the true reaſon, As to de wi 
firſt, the Inns of Court had regulations, they acted and = 
were known as a body, and all the orders which I hav ba 
mentioned were directed to them. But the true grow be 
is, that they are voluntary ſocieties ſubmitting N 5 
ment, and the ancient and uſual way of redreſs s | 

appeal to the Judges, There has been a very late inſtane 
where this method of appeal bad the ſanction ef all de 

Judges. I will ſtate it from a report of it dravn 1p N 
Mr. Jiſtice GouLD, and which he has furnilled = m 
with | 1].- ca 
« The firſt day of Hilary Term, an. appeal of I 
Maurice Savage againſt an order of the Benchers of 4 . 
; . US" 4 : 3 ! ; wi 
(v) Booreman's Caſe. H;; z Car 2 Show. 118. Gif 
() B. K. H. 14 U 15 Cer. 2. Fi] tor-Juftice Gould wa Hr <1 
Raym. 69. ing as to permit me to copy h 0 ay 


[+ 92] S. P. recognized by Pen- Savage's Caſe, exactly 38 it was 1 
lerton, Chief Juſtice, in __ of in 6: 4 by Mongfeld 
Rex v. The College of Phyficians, B. K. 
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Inn, which reſcinded an order for his call to the 
23 about four or five days before, on the ground of 


335 
2 7 80 8 


miſrepreſentation or ſurpriſe, was heard by all the Judges, The Kine 
except Lord Chief Fuſflice Dx Grey, in Serjeant's Inn Hall. ygainft 


He had been a member of the Middle Temple nine or ten 
years; had kept and paid for his commons, and performed 
all his exerciſes there ; and, in 1772, was propoſed by a 
maſter of the bench, the firſt parliament in the term, to 
de called to the bar, (the courſe in that houſe being to 
hold a parliament on the firſt and laſt Friday in every 
term, the perſon to be propoſed at the firſt, and called to 
the bar at the laſt parliament.) But he waved that pro- 


Guar's. 
Inn. 


[ 356] 


poſzl, and, in Trinity Term laſt, petitioned to have the 


propoſal revived, but the bench refuſed it, and no maſter 
of the bench would propoſe him again. On Saturday, (as 
the term ended on Wedneſday,) he had a, certificate (x), 
from the under-treaſurer of the Middle Temple, of his 
keeping and paying for commons, and pertorming his 
exerciſes, which he carried to the under-treaſurer of Lin- 
cab Inn, that Saturday, paid his fees for "admiſſion in 


that ſociety, and, the Twe/day following, was called to the 


bar there, and the next day took the oaths to government 
in Weſftminfler Hall. But he did not diſeloſe to the under- 
treaſurer of Lincoln Inn what had pafſed in the Temple. 
The ſociety of Lincoln's Inn, hearing of this matter, 
a ſummons to him to appear three days after, to ſhew 
cauſe, why his call to the bar ſhould not be vacated, and 
after hearing him, four days afterwards, annulled the call 
to the bar as irregular, and obtained by ſurpriſe. The 
Judges, being attended by the treaſurers of the two fo- 
cieties, and examining the under-treaſurers of each, (not 
upon oath, for they proceeded as viſitors,) and the above 
circumſtances fully appearing, and, after hearing Savage 
n ſupport of his appeal, who did not examine any one to 
vary the facts, declared their opinion that the call to the 
bar appearing to have been obtained by ſurpriſe, and the 

h of Lincoln's Inn having proceeded immediately to 
annul it, the appeal ſhould be diſmiſſed [4].” ol 


Hued 


(x) Dated the 2ſt of June 1776. 
(4] A year or two afterwards, Sa- 
wage having appeared as a witneſs in a 
caule at Glouce/ler, one of the counſel 
ing upon his evidence, mention- 
ed the circumſtance of his having been 
called to the bar, and the ignominy 
vith ne 44 he had afterwards been 
a or this, Savage brought an 
Far ts declaring as a barriſter and 
ng the words to have been, © This 
 # the Mr. Savage who wwas called to 


iE Ei 


S 


. 


44 the lar in 1776, and was afterwards 
« ſeandalouſly fripped 27 bis gown,” 
and that they were ſpoken with an in- 
tent to injute him in his profeſſion. 
The defendant pleaded not guilty, and 
alſo three ſpecial pleas of juſtification, 
wherein were ſet forth, the conſtitution 
and regulations of the inns of court, 
reſpecting the call of barriſters, and 
the different. proceeding and orders of / 
the Middle Temple and Lincoln's [nn re- 
ferred to in th&Eabvve report of Gould; 


64 


1780. 


AS 


Juſtice.” The cauſe was tried at Chu. 
cefler fummer aſſizes 1780, before Per- 
ron, Baron. The plaintiff proyed the 
words“, and produced a book of the 
ſociety of Lincoln's Inn containing the 
order for his call, which, from the 
neglect of the officer of the ſociety, had 
not been expunged. The defendant 
produced another book cont:ining the 
order annulling the former, which was 
in the following words: Mr. Maurice 
« Savage, who was called to the bar on 
the 25th of June laſt, having ap- 
% plied for admiſſion to this ſociety, 
« on the Saturday preceding, by a cer- 
* tificate from the ſociety of the Middle 
« Temple, and repreſented that he had, 
« by miſtake, omitted to apply for his 
& call at the Temple in due time for 
te this term, and it appearing that he 
% had applied there in time, but his 
« petition was not moved by any 
« bencher, and that notice had been 
given to him of the manner in which 
« his petition had been treated by the 
« under-treaſurer of the Middle Tem- 
« ple, It is ordered that all the fees 
« and expences paid by him be re- 
4% turned, and the order for his call 
« expunged as irregular, and obtained 


The conſequence of all this is, that we are all of oy, 
nion, that no · rule ſhould be made for a mandamus ; by, 
jf there is a ground for it, the party muſt take the ancien 
._»- coarſe of applying to the twelve Judges [5]. 


EA 8 T E R TERM 1 


« by ſurprize.” The jury found 

vendift for the 3 n s 
[5] Hari, afterwards, applied by 
petition of appeal to the twelve Judges 
and, on the 1 5th of Nov. M. 21 C ; 
he was heard by his counſel, (Morgan 
and Lind.) His petition was accoin- 
panied with the fame affidavit which 
bad been produced to the court u 
King's Bench. At the ſame time, a 
certificate was laid before the Judges 
from the treaſurer and benchers df 
Gray's Ins, in which they ſet font, 
that they had not refuſed to call hin 
to the bar merely becauſe he had been 
diſcharged by an inſolvent act, (al 
though they ſtated that the ſociety of 
Lincoln's Inn had been of opinion that 
that was a ſufficient cauſe,) but, be- 
cauſe it appeared to them from a me- 
morial of his own, (which he had alb 
laid before the Judges,) that he had 
knowingly became ſecurity for money 
borrowed by others, to a much greater 
amount than he was able to anſwer, 
and for other circumſtances of his lift 
mentioned or alluded to in the cenib- 
cate.—'The Judges were uoanimous 1 


diſmiſling the petition. 
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* The witneſs ſwore to them exactly 


ſpoken were, (according to the recol- 


as laid, but, though not leſs ſevere lection of ſeveral perſons preſent,) n 
upon the plaintiff, the words really ſomewhat different. | 1 
Friday, E ink H 1 b 
21ſt April. ARLE againſt ARRIS. | gu 
; 2 i ac 
On a warranty HIS was an action on a policy of inſurance, tried by 
e Her11 4 4 before Lord MansrELD, at the laſt Sittiugs at Guil6- © 
ore a day hall, when @ verdict was found for the plaintiff, T 
eertain, if the Thurſday, the 13th of April, the Solicitor General obtine? N 
frown er port à rule to ſhew cauſe, why there ſhould not be a ne un, 
en that day, Which was this day argued, by Bearcroft, and Duve 1 
with all her s c for 1 
cargo ; | 


clearances on 


FF ® 
d, - 
* 


board, and proceeds to the place of rendezvous in the iſland, 
to find convoy and proceed immediately, but is detained there 4 
the day, the departure is a compliance with the warranty, although the captain 
ol che embartzo when he failed, the/cmbargo being only till convoy ſhould be Tead)- 


I alter 


by an embargo 
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for the plaintiff, and the Solicitor General, and Dunning, 
for the defendant. MT 

The facts of the caſe, as reported by his Longfſhi p, 
appeared to be as follow: The policy was on the ſnip the 
Leghorn Galley, At and from Leghorn to Jamaica, with 


« the firſt of Auguſt next.” The ſhip had taken in her 
whole lading and papers, and {et fail from the port of 
Savannah la Mar in Jamaica, on the iſt of Auguft, and 
went to Bluefields, which is at the diſtance of about five 
miles, and is the general place of rendezvous for convoy. 
On the 25th of Fuly, an embargo had been laid on all the 
ſhips in the iſland by the governor, and inſerted in the 
public news-papers of that date. On the firſt of Auguf, 
2s ſoon as the ſhip had croſſed the bar, going out of the 
harbour of Savannah la Mar, the captain returned in a 
boat, and there made a proteſt againſt loſſes or damages 


then proceeded the ſame day over land to Bluefields, At 
that place the ſhip was detained till the gth of Auguft, 
when, convoy arriving, the embargo was taken off, and 
ſhe failed for England with the convoy, but was after- 
vards K trom it, and taken by an American pri- 
vateer. e captain was examined at the trial, and ad- 
mitted that he had heard of the embargo ;. but faid, he 
thought it was only meant to prevent ſhips from depart- 


meet with convoy at Bluefields on the 1ſt of Augufl, and 
that the embargo would immediately ceaſe, and leave him 


to purſue his voyage, the ſame day, without interrup- 
tion, ; 


s ESA FA LSF ES HESS ASD „ 8 


* In ſupport of the verdict, it was inſiſted, that there had 
it) been a fair bend fide commencement of the voyage for 


Eurgge, on the 1ft of Auguſt, which brought the caſe 
vithin the determination in Bond v. Nutt (a). 

On the other fide it was contended, that the captain, 
by failing, when he knew of the embargo, had been 
guilty of a wilful breach of duty, and could not thereby 
«quire any right. There was no inception of the voyage 


could not leave the iſland, on account of the embargo, 
ſhis diftinguithed the preſent caſe from that of Bond v. 
uy. where the principle of the deciſion was, that there 
been a bond fide departure from Jamaica within the 
waning of the policy, Here the ſailing was colourable, 
merely intended to anſwer the letter of the inſurance. 


In 


AED HALEASSER 


(s) B. R. E. 17 Geo, 3. ſtated infra, p. 352. col. 2. 


« [iberty to call at the Windward aut and from thence 
« to Liverpool; warranted to fail from Jamaica on or before 


by the departure from Savannah la Mar, as be knew he _ 


tan 
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F 


ſuſtained, or to be ſuſtained, on account of the embargo, 
which proteſt he could not have made at Bluefields. He - 


ing without the protection of convoy; that he expected to 


— ͥ m Cz — 


Ou SO h 7—]— . —Ü＋r—˙—˙L˙ e > ir Ar A Rn > 
, - 


—_ 


As ES IN EASTER TEN 
In Bond v. Nutt, the captain had no ſuch Purpoſe in viee, 


for he did not know of the inſurance. | | 
Lord MansriELD,— Whether there was a ton; kd 


failing on the 1ſt of Auguſt, or not, depends on the c 


of the captain. He poſitively ſwore, that he expecled in 
find convoy ready at Blugfields that day, in which caſe th 
embargo would have ceaſed immediately. The jury bar 
believed him, and have found accordingly. ] dare 5 

the captain never heard of Bond v. Nutt. | 
WiLLEs, Juftice,—lt appears to me evident, from the 
in's conduct, that he did not mean a failing on the 


voyage. If he had intended to proceed directly, he hai 


no occaſion to quit his ſhip, in order to make the 
"Upon the whole, I think there was not a bond fide failing 
on the firſt of Argue. | 

ASRHURST, Fuflice,— To be ſure there ought to be x 
fair failing ; but the whole of the caſe has been before the 
Jury, who have given credit to the captain, We muſt {+ 
aſide the verdict as being againſt evidence, if at all, and! 
do not think there is ground for conſidering this 22 
verdict againſt evidence. 

Bol LER, Juſtice,.— On the facts, as ſtated by my br. 
ther WIL LES, I ſhould have no doubt that the departure 


was colourable; but, from the report, it appears, tht 


Friday, 21ſt 
April. 


A peace officer 
may juſtify an 
arreſt on a rea- 
ſonable charge 
of felony, 
without a mer- 
rant, although 
it ſhould after- 


Wards appear 


that no felony 
had been com- 
mitted ; but a 


Private indivi- 


dual cannot. 


the captain thought he ſhould find the convoy ready to 
fail immediately from Bluefields, and that the embayo 
would of courſe be taken off. If he had expected, ad 
meant to wait for convoy, it would not have been a fa 
ing on the voyage; but the queſtion is mere matter df 
fact, and the jury having believed the captain, I think ve 
muſt be bound by their finding. 
The rule diſcharged (a). 


(a) Vide Thell fon v. Ferguſſon, infra, p. 361. 


SAMUEL againſt PAYNE and Others. 


AE [ION of treſpaſs and falſe impriſonment, againk 
Payne, a conſtable, and two others. The falls d 
the caſe were theſe: Hall, one of the defendants, charged 
the plaintiff with having ſtolen ſome laces from him, 
which he ſaid were in the plaintiff's bouſe. A feard 
warrant was granted by a juſtice of peace upon Us 
charge, but there was no warrant to apprebend 
On the ſearch, the goods were not found 3 bowe"t 
Payne, Hall, and the other defendant, an affiſtant 
Payne's, arreſted the plaintiff, and carried him to 
Poultry Cumpter on a Saturday, when no Alderman my 
fitting, by which means he was detained till 3 
FM | | 
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when, after examination, he was diſcharged. The cauſe - 


was tried before Lord MansFIELD, and a verdict found © 


inſt all the three defendants. 


At the trial, his Lord- 
ſhip, and the counſel on both fides, looked upon the rule 
of law to be, that, if a felony has actually been com- 


mitted, any man, upon reaſonable probable grounds of 
ſuſpicion, may juſtify apprehending the ſuſpected perſn 
to carry him before a magiſtrate; but that, if no felony 
has been committed, the apprehenſion of a perſon ſuſpected 


cannot be juſtified by any body. 


His Lordſhip therefore 


leſt it to the jury to conſider, whether any felony had 
been committed, The rule, however, was conſidered as 
inconvenient and narrow; becauſe, if a man charges 
another with felony, and requires an officer to take him 
into cuſtody, and carry him before a magiſtrate, . it would 
be moſt miſchievous that the officer ſhould be bound fir ſt 
to try, and at his peril exerciſe his judgment on the truth 
of the charge. He that makes the charge ſhould alone be 
anſwerable, The officer does his duty in carrying the 
accuſed before a magiſtrate, who is authoriſed to examine, 


and commit or diſcharge. 


On this ground, a motion was made for a new trial, 
and, after cauſe ſhewn, the court held that the charge 
was a ſufficient juſtification to the conſtable and his 
affiftants, and cited Ward's Caſe in Clayton (a), 2 Hales 
Pleas of the Crown, 84. 89. 91. and 2 Hawkins, B. 2. 


c. 12. and c. 13. | 7]. 


The Solicitor General for the plaintiff, — Dunning for the 


defendants, 


(a) Clayt. 44. pl. 76. 

[7] None of theſe authorities come 
exactly up to the preſent caſe, which is 
therefore the firſt determination of the 

nt. In Ward's Cafe, (which is very 
voſely reported,) it would ſeem, that 
the goods had been actually ſtolen. 
The wet point of this caſe had been 
agitated on a demurrer to a ſpecial 
Juſtification, ſo long ago as the _ of 
Hen, 4. (Tear 


7 Hen. 4. p. 35. 


Tbe rule made abſolute [8]. 4 


pl. 3.) and the court feems to have 
thought, that, if the cauſe of ſuſpicion 
ould appear reaſonable, the juſtifica- 
tion would be good, though no felony 
were committed. But the caſe was 
adjourned (+ 93]. ' | 

[8] The new trial came "on before 
Lord Mansfield, at the Sittings after 
this term, when a verdict was found 
apainſt Hall, and for the other two do- 
fendants. | 


lt 93] Vu Ledwich v. Catchpole, B. R. E. 23 Geo. 3. & Cald. 291. 
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E THELLUSSON agaſt FRROGUBSOR. 
3 Gp THIS was an action on à policy of inſurance, on the 


ed to fail from French ſhip L Aimable Gertrude, At and from Gu 
Guadaloupe on © daloupe to Havre, warranted to ſail on or before the 31ft of 
or before the „ December.” It was tried before Lord MaxsrigLD, a 
— ee 0 lr Had at Guildhall, when a verdict was found for 
in all her load- ntitt. : CIT PET 
ing and papers, On Friday, the 14th of April, Bearcroft obtained a rule 
eee for a new trial, which came on to be argued this day, by 
before that day, the Sofrciter General, Dunning, and Dauglas, tor the plain- 
pac wean Beg ag” nd a0 peo Toe 77 N * ANN 
= — 2 Lord ſhip's report, to be as follows: 
cout ſe of 4% The ſhip took in her compleat lading and provifons 
hh hyp the for France, and all her clearances and papers, at a port 
bopes of join- called Pointe a Pitre, in the iſland of Guadaloupe, and 
testen, failed from thence on the 24th of Getto, for fe, 
novernen's dif- where of Ba is no ile only ba * 
patches for town a/Jeterre is e T idence of tl FERC govervor. 
France, the The ſhip arrived there at night, when the captain went on 
bees wk ſhore, and next day waited on the governor, who would 
tbough the go- not permit him to depart, and, to prevent it, took his 
ould erte ſhip's papers from him. At this place he was detained 
her beyond the with his ſhip till the 1oth of January, when he ſet fail 
day, and al- with a convoy which had arrived ſome little time before, 
| thoughit was and being ſeparated after ſome days from the convoy, the 
- otra in- ſhip ON Ae by 2 Eng lifb el. The captain, who 
crted in one o * * | 
he clearances, was the ouly witneſs produced at . bee ſwore, on 
„ al e notice had been given, on the the governor, 
= - bag days before he ſailed, to gay the other coptains of 
* take the or- ſhips at Pointe a Pitre, who were preparing to fail for 
% ee oy Europe, that a convoy was expected from Martinico to be 
An inten- at Baſſererre, by the 25th of October, and that, in conſe- 
tiun w deviate, quence of this intimation, he had worked night and day 
22 to get ready, and had paid extraordinary gratifications to 
the dividing 3 * Papers and 2 " ſoon 3 ; 
point, docs at the e of being in time for the convo 
1 the only reaſon for this baſe ; and. that, although he was pot 
L 362 ] able to fail till the 24th, he was {till in hopes of being in 
| time for the convoy, as he thought it might very prop” 
have been detained at Martinico ſome days beyond 1s 
time. The laſt ſhip-paper which he received at Pants 
Pare, was Le, Role d'equipage, or the muſter-roll. Ihe 
paper, which was much relied on by the counſel for the 
defendant, was dated the 24th of OQuber, and was in the 


following words : 
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Vu par nous, charge du detail des claſſes au departe- 7+ 
u ment En Grande Terre Guadaloupr, Fequipage de- N. 
« nomme au role des autres parts au nombre de vingt TazLLUs- 
« perſonnes, le capitaine compris. Permis au Sieur Jean som 

« Jaques Lerbuillier, commandant le navire L' Aimable Ger- againſt 

« jrude du Havre, de Ven ſer vir pour faire ſon retour, au dit FikGva3on. 
« lieu, paſſant a la Baſſeterre pour y prendre les ordres du 7 
« gau verument, en obſervant les ordonnances & regletiens A 
u de la marine. Fait a la Pointe @ Pitre, Guadaloupe, 
u Je 24 Octobre 1778. Montenot.” | 
Under this there was written, on the ſame paper, an 
iccount, dated the 30th of Oclober, of fome changes in 
the number of the crew, and, under that, the following 
entry : 
vs par nous, ecriyain de la marine charge du detail 
« des claſſes, les vingt cinq perſonnes exiſtantes au pre- 
« ſent role, le capitaine compris. Il eſt permis au Sieur 
« Lethuillier, commandant le navire L' Aimable Gertrude 
« du Havre, de faire ſon retour au dit lieu, en ſe confor- 
u mant aux ordonnances & reglemens royaux de la ma- 
« rine. A Baſſeterre Guadaloupe, le 2 Januier 1779.” 
On another paper, called Le Conge, dated the 16th of 
Oder, which was read on the part of the plaintiff, there 
was written at the bottom, as follows: | 
« Vu de relache a la Baſſeterre Guadaloupe, pour y 
« aftendre un convei pour France. Ce 28 Oftobre 1178, 
« Monentheil. 
The captain ſwore, that he apderſtood the only reaſons 
fof the condition in the muſter-roll, that he ſhould go to 
Baſketerre, were, that the convoy was to be at that place, 
and that he might take ſuch Kfpatches as were ready for 
Eure. He had not objefted to it, becauſe, in the re- 
ap courſe of his voyage to France from Pointe a Pitre, 
e muſt have gone that way, cloſe under the guns of 
terre, in order to avoid Ment/errat, there being no 
other courſe, except they were to keep quite to the 
leward, which is not the cuſtom, If he had arrived 
there in the day-time, he would not have caſt anchor, 
but would have ſent his boat for the diſpatches, but, 
having arrived at night, his ſhip had been detained, con- 
_—_ his intention and expectation. 
e defendant's counſel, to invalidate the captain's teſ- . 363 J 
limofy, beſides the muſter- roll, and the entry under it, as 
bore ſtated, read the proteſt made by the captain on his 
arrival at Dover, {10th March 1779,) and alfo his depoſi- 
tion in anſwer to the 29th interrogatory in the proceedings 
in the Admiralty, on the condemnation of the ſhip. The 
vords of the proteſt on which they relied were as follow: 
„ Whereupon he, (the captain,) waited on the proper 
officer at Pointe a Pitre for his muſter-roll, and was an- 
12 « ſwered, 


Tusttus- 5 tions of the general of the iſland.” 


SON 
againſt 
Fxxcusson, 
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« he ſhould ſail firſt to Baſſeterre, and there wait the direc, 
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« ſwered, it could not be granted, but on condition that 
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And in a ſubſequent part: „ 
Whereupon, at his, (the captain's,) inſtance, the faid 
« Jobn Nicholas Lethuillier, his father, came to Baſſterr,, 
c and went with Meſſrs, Gabert and Boteul, commiſſioners 
$ of commerce, to the ſuperintendant, and alſo to the 
te general of the iſland, ſtating to them, that the ſaid ſhip 
«and cargo were inſured upon condition that ſhe ſhould 
5 have departed fro the iſland of Guadaloype before the 
«« 31ſt of December next, the terms of which inſurance 
« they judged it eſſential to fulfil, notwithſtanding which 
they were ſtill abſolutely refuſed permiſſion to depart 
„% and were kept there until after the ſaid gift of 
# December,” 19 n 5 
The depoſition relied on was as follows: 

« At the time the ſhip was firſt purſued and taken, ſhe 

*« was ſteering her courſe towards Breſt. Her courſe was 
$6 not altered upon the appearance of the veſſel by which 
« ſhe was taken, Her courſe was at all times, when the 
« weather would permit, directed to Breft, for which port 
« he was directed to fail, although the deſtination was 
« for Havre de Grace by the ſhip's papers, She was nd, 
« before nor at the time of the capture, failing beyond o 
% vide of Havre de Grace. She was then about eight 
« leagues weſt of Uſhant, and her courſe was not altered 
ge to any other port or place, but was obliged to be directed 
&« to Breſt in conſequence of the orders he had received, 
e ſubſequent to the delivery of the ſhip's papers.“ 

In anſwer to the 27th interrogatory, his depoſition was, 
That all the ſhip's papers found an board were true and 
« fair, and none of them falſe and colourable.“ 9 75 

At the trial, the captain ſwore, that he had received the 
directions to keep in the courſe to Brg/t at 2 from 
his father, who had formerly commanded the ſhip, but 
that this was done as the ſafeſt way, in time of war, of 
gettivg to Havre, which fill continued to be the place of tht 
ſhip's deflination, | 

The grounds of the application for the new trial vere 
two: 1. That there had been no inception of the voyage 
on the 24th of October, nor till after the 31ſt of December; 
2. That the ſhip never ſailed on her vOJ2ge inſured, vi, 
from Guadaloupe to Havre, but on a voyage from (ugdalayt 
to Breſl.—1, This caſe was ſaid to be very different from 
that of Bond v. Nutt (c), which bad been relied on at the 
trial by the counſel for the plaintiff, becauſe, here, the per- 
miſſion to leave Pointe a Pitre was conditional. Lhe cap- 
tain had no election; he was bound to go to Baſſeterre, 2 

(e) Infra, p. 367. Note [9]. 
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zne of his departure from thence was at the diſpoſal 1780. 
2 fil his orders were received, he could . 
not proceed to Europe, and, as he had not been permitted Tustrus- 
by the governor to depart till long after the day in the war- gon. 
ranty, the voyage had not commenced till after that day. againſt 
The words of the mufter-roll, as delivered at Pointe a Pitre, Frau,. 
vere materially different from thoſe of the ultimate and | 
unconditional permiſſion to ſail, which he received at Baſ- 
ſeterre. It was manifeſt from the language of the proteſt, 
that he himſelf did not conſider the voyage as begun, be- 
cauſe, if he had, he would not have ſtated to the governor, 
that his departure from Baſſeterre, before the 31it of De- 
camber, was eſſential towards fulfilling the terms of the in- 
lurance. The act of the captain in Bond v, Nutt was 
voluntary, and he proceeded by the way of Bluefizlds as the 
beſt and ſafeſt courſe he could take for the intereſt of the. 
concerned, A bond fide and complete inception' of the 
voyage they admitted to ,be ſufficient, even although the 
force of an embargo, or any other compulſion, ſhould 
oblige the ſhip immediately to ſtop, or put back. This had 
been the caſe in a cauſe between theſe very parties, which 
had been tried before Lord MANSFIELD, immediately after 
Bind v. Nutt, and alſo in the very recent caſe of Earle v. 

Harriz—2. The depoſition above ſtated was relied on as 
evidence, that the ſhip had never failed on the voyage in- 
ſured ; that ſhe left Guadalupe on a voyage to Breſ, not 
to Havre; and there, independent of the other point, 
the plaintiff was not entitled to recover. 
For the plaintiff, it was ſaid, —On the ii point, that [ 365 1 
this caſe was not ſo ſtrong as Bond v. Nutt, becauſe Blue- 
felds was out of the ſtraight courſe of the voyage in that 
cale, whereas here Baſſeterre was in the direct way to France, 
ſo chat the captain mult have gone by that place, at all event, . 
ind although there had been no ſuch words in the muſter- | 
roll as thoſe relied on by the defendant's counſel. | 
only purpoſes for which thoſe words were inſerted were, 
that he might be ſure of convoy, which was expected to be 
a Baſcterre, and to carry any government diſpatches that 
might be ready. The voyage to Europe was not leſs com- 
menced on that account; and the opinion the captain or 
bis father might entertain on the meaning and conſtruction 
of the contract of inſurance, as diſcloſed by the depoſi- 
tons, could not alter the legal import of the policy. On 
the ſecond point, it was inſiſted, that the voyage was not to 
Brel, but to Havre by the way of Bre/f, that being the 
lfeſt courſe. A ſhip loaded with merchandize, (as this 
v,) could never be deſtined for Breſt, which was not a 
Place of trade, But, at moſt, if the deſign had been to 
from Baſſeterre to Breſt, ſtill, as the ſhip had certainly 
from Pointe a Pitre for Havre, the voyage to Bret 
» was - wo $<). 
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1780; was only a deviation intended, but never cartied into ex 
L=——y cution for, when the capture took place, ſhe had not gone 
Furrzus- ont of the direct courſe to Havre. That an intention w 
so daeviate, not carried into effect, does not vacate a policy, hal 
againſt been eſtabliſhed by ſeveral ſolemn determinations (d). 
Fsxcvss08. Lord MansFIELD,—1, In my apprehenſion, there is ng 
contradiction between the parol evidence and the proteſ 
and depoſitions, The captain had never heard of the caſe 
of Bond v. Nutt. Under an inſurance at fuch a place a 
Guadaloupe or Famaica, the ſhip is protected in going from 
port to port in the iſland. But the queſtion here is, whe- 
ther the voyage was, bong fide, commenced, and was 
by accident, As to the condition about taking the orders 
of government, the ſhip could not ſail from any part of the 
Hand without the governor's leave. But the captain, when 
he left Pointe a Pitre, expected to meet with convoy at 
Baſſeterre, and to proceed immediately without interrup- 
tion. A convoy had been publiſhed, and he certainly 
would have gone to Baſſeterre at any rate, independent of 
8 the clauſe in the muſter-roll.—2. With regard to the ſe. 
[ 366 ] cond point, the voyage to Breſl was, at moſt, but an in- 
- tended deviation, not carried into effect. I think there 
ſhould not be a new trial. WE 
WIIIESs, and nels pla. 1065, of the ſame opinion, 
BULLER, Fuftice,—The cafe in 1777, between the ſame 
parties, is in point. There was no embargo there, nor in 
the preſent caſe, when the ſhip ſailed. There muſt be x 
lawful bong fide failing, which I think there was in this 
\  .__ * caſe, The ſhip was completely ready in all reſpekts, 
| 5 The rule diſcharged [9], 


ſame evidence was given as at the for 
mer trial, the captain being ftill the 
only witneſs called. „in bis 
opening for the defendant, inſiſted upoa 
it, as a propoſitioa not to be contro 
verted, that * To conſtitute a failng 


(d) Fofter v. Wilmer, Carter v. The 
Royal Exchange Afſurance Company, &c. 
cited ſupra, p. 17. 

[o] There were actions againſt 
twenty other underwriters upon this 
policy, depending at this time. Nine- 


teen of whom, after the rule in this 
caſe of Thelliſſan v Ferguſſon was dif; 
poſed of, not being ſatisfied with the de- 
ciſion, obtained leave to conſolidate their 
different cauſes, upon the uſual terms 
of being bound by one verdict, and not 
bringing a writ of error. The twentieth 
{ Pigou ) did not chooſe to enter into the 
rule. Attheenfuing fittings therefore two 
actions were entered, 7 belluſſan v. Sta- 
ples, the underwriter againſt whom the 
plaintiffs had elected vo try, (the option 


in ſuch caſes being with the plaintiff,) 


and Thelluſſon v. Pigov. Thellwfſon v. 
Stapler ſtood firſt. The ſecond point 


as now abandoned. On the firft, the 


tian on this policy is, Whether 


within the meaning of the warranty in 
this policy, the veſſel, at the time of 
her {ailing from the port of Joading, 
muſt be, in the contemplation of the 
captain, at abſolute and entire libeny 
to proceed to her port of delivery in þ 
mathematical line if it were poſkble. 
He ſaid, that was the caſe in all thol 
cauſes to which the preſent was ſup 
poſed tq bear a reſemblance. Lord 
Mansfield ſummed up to the jury: ® 
the follawiog effe&t, —The kngle queb 
12 
ſailed on her v to Hau bel 
the 31ſt of — 4 She certainly 
failed from Pointe a Pitre com 


before that time. The doubt, 
" 1 ft queiſton of this ſort“, was 
this; the Ar was at and from 
June; now the word at” cer- 
tainly comprizes the whole iſland, and, 
under that word, you may fail form 
one port to another every where along 
the coaſt of the iſland. The ſhip, 
therefore, in that ſenſe, was ſtill at 
nis after ſhe had got to Bluefielde. 
Fe did not leave Bluefelds till after the 
dy named in the warranty, and that 
place was quite out of the cqurſe of 
parigation from, * St. Anne's to Eug- 


cn ww. JM. = 


the voyage to England did not com- 
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l, and, according to my opinion 
then, a verdict was found for the de- 


herefore. wiſhed, (as I always do in 
[uh cafes) that the opinion of the 
un might be taken, ia order to ſet- 
ethe point. The caſe, when it came 
in court, was very ably argued; | 
completely convinced; and the 
dun unanimouſly of opinion, that the 
dee to England began whea the 
dp failed from St, Anne's, and, upen 
be ſecond trial, the plaintiff had a 
edit, Earle v Harris was till a 
ponger caſe, There, an embargo was 
ally publiſhed before the ſhip failed, 
dd the captain immediately, after 
Wag the bar, returned to make a 
viclt and ſent his ſhip knowingly 
0 the embargo ; but he ſwore he ex- 


1 tht he ſhould proceed inmedi- 
ch upon his voyage; and the jury be- 
ed him. In this caſe, to go by 
d there was public notification 
convoy to be at Baſſeterre on the 
id of Oder. The captain thought 
wht be ſtopped 3 day or two at 
Dude, and that he ſhould get to 
are in time. He worked night 
i day, 1d double fees for his pa- 
| nd failed wich full expeQations 
vg his voyage directly. He 
w of no embargo, and 


] Baſeterre was gireQly io his 


', 
Vol * v. Nut, 
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Ind. I own, at the trial, I thought 


mence till the ſhip ſailed from Blue- 


{-odant. But there was a doubt. I. 


ted the embargo was to be taken off, 


| Joad, Ty that reſpe& this 


8 


| 366 
caſe differsſtronglyfrom 1780. 
even in the regular p15. 
voyage obliged to paſs, on 
under the cannon of again 
Baſfeterre. He had his Piadusson. 
muſter-roll on condi- = 
tion of calling there 
But he made go difficulty of taking it 


on that condition, becauſe he knew he 
muſt paſs that way at all events. Did 
he not, bond fide, begin his voyage? 
He. certainly had no idea, when he 
ſailed from Pointe a Pure, of meeting with 
any ſtop. So it was in the former caſe of 
Thelluſſon v. Ferguſlon. There was no 
idea of the embargo in that caſe when 
the ſhip ſailed. Here, there is not the 
leaſt ſuſpicion of fraud. Ihe captain 
certainly did not know of the determi - 
nation in Bond v. Nuit. He thought, 
when he was detained at Baſſeterre be- 
ond the 31ſt of December, that the po- 5 
liey was forfeited, which is a ſtrong 
circumſtance. in the plaintiffs. favour, 
for it ſhews.that the failing was not co- 
lourable. This queſtion has undergone 
the conſideration of a fpecial jury, and 
of the court. Underwriters have a 
right to litigate queſtions which ſeem to 
them to be in their favour. But, at laſt, 
there ſhould, be an end of litigation. 
If you ſhould be of the fame opinion 
with the former jury and the court, 
you will fiod for the plaintiff—A ver- 
dict was accordingly found for the 
plaintiff, and immediately afterwarc's: - 
the counſel for Piogu agreed that one 
ſhould alſo be entered, by conſent, a” 
gainit him. ES. 
theſe cauſes, as well ag in 


* 


-, 


- 


As. in 
Earle v. Harris, Bond v. Nutt was v 
much teferred to, and, ever fince it. 
was determined, hag been conſidered as 
a leading caſe in the Jaw of ipſurance;; 
it will not be improper. to ſubjoin an 
account of it in this * + 94]- It 
was tried before lord ANSFIELD | 
at Cuildhall, at the Sittings after H. 
17 Geo, 3. policy was effected, 
(on the ſhip Capel,) on tbe noth of 
Avgu} 1970 and was in theſe words: 
& At and from Famaica to London, 
Cad oth e warranted 


* P 


gon: [i $4] Kace reported, Cowp. 601. 


\ 


367 | 

| 1780. « warranted to have 

. © failed on or before 

"PatiLus- . dhe 1ſt of Avguf 

30 1776, to return 5 
againſt © per cent. if the ſhip 

Fracusson. © departed with con- 


* voy, or 8 per cent. 
« if with convoy for 


« the voyage (/) and arrived.” The 


firſt and ſecond counts in the declara- 
tion averred, © That the ſhip failed 
beſore the iſt of Auguft, viz. on the 


"20th of July, from St. Anne's Bay at 


Jamaica, when ſhe had been loaded, 


and had taken in her cargo for the ſaid 


voyage, (i. e. from Jan aica to Lon- 


dun, ) ready to perform the ſaid voyage, 


and proceeded to Pluefields for the pur- 
poſe of joining convoy there, which 
was then about to ſail for Great Bri- 
lain. The third count ſtated, * That 
© ſhe ſailed before the iſt of Auguſt, viz. 
c. from Jamaica aforeſaid, on her ſaid 
voyage.“ 


complete lading and clearances for 
England, and bad failed from St. Anne's 
Bay, on the 26th of July, on purpoſe 
to join the convoy there, and proceed 
to England; that ſhe arrived at Plue- 
Felds on the 28th or 29th of Fly, when 


ſhe was detained till beyond the day in 


the warrant, in purſuance of a procla- 
mation from the governor and council 
of Jamaica for a general embargo; 


that, afterwards, having had ſailing or- 


ders, ſhe proceeded with the convoy 
| for England, and, on her paſſage, be- 
ing ſeparated from the convoy, was 
taken by an American privateer. Blue- 


felds was the uſual place of rendezvous 


of the king's ſhips and convoy on the 


Jamaica ſtation, but the greateſt part 
of the courſe from Sr. Anne's to ' lue- 


Feldt was ont of the direct road to 
' Fngland. A verdict having been found 


| for the defendant, the caſe was argued 
on two ſeveral days, by Dunning, and 


Buller, for the plaintiff, and Wallace, 
_ and-Baldwin, for the defendant. The 
two points made for the defendant 

were: 1. That there was no-departure 

till after the day in the warranty: 

2. That if there was, the going to 
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aid it 
N purpoſe of gettin g convoy, out of the 


courſe of the voyage, is to be ca, 
dered as in the proſecution of the wo. 


the iſland ; but, in this caſe, the 


It was admitted by the de- 
.  ferdant, that the ſhip had taken in her 


Bluefields was a deviation. Af 
firſt argument, Lord "dos, 
eemed to be a new queſ; 


whether a ſhip going expteſzly for de 


age inſured, or whether this is ada; 
tion. He therefore direded tha th 
cauſe ſhould ſtand over to look for cia 
on that ſubject - | 
Ihe general ſcope. of the 
for the plaintiff, 845 as N 
1 It was urged at the trial, by th 
defendant's couoſel, that it is the 
tice of ſhips in the . India trade u 
fail from port to port for the purpok 
taking in different commodities, ad 
till they finally depart from 
the laſt port, they ſtill are { 468] 


conſidered as continuing at 


TEMP PrTODSSDASIGDQO ww ._@.r.rwm=.,.7oTa 


2 


had completed her cargo, had 
her papers on board, and had noth 
further to do at Jamaica. lt vu (ai 
that, if ſhe had failed from Jonas 
the embargo never could hare reach 
her to ſtop her voyage; but that pn 
poſition is not à clear one. If ſbe h 
not failed ſo far as to be beyond 
reach of the guns, ſhe would hare bee 
compelled to return, and, in {i 
many ſhips” of this fleet were force 
back after they had failed. 2. Ife 
was an inception of the yoyage on! 
departure of the ſhip from S. Amr 
her going to Blugfields, for the 1 
and ſole purpoſe of meeting with « 
voy, was no "deviation. To bein 
as Bluefields is on the oppoſite fide 
the iſland, and out of the dined coun 
there was an aQual deviation i bt 
was for a juſtifiable reaſon, it vi 
deviation in the ſenſe in which then 
is uſed when applied to infura 
Whenever a ſhip does what is te 
cial to all the parties intereſted, uf 
much within the meaniog of the pol. 
as if expreſſed in words, A denn 
which vacates the policy, 

ſomethipg injurious to the under 
ſomething which expoſes him 0 

which be did not mean to unure. | 


was no occaſion for any f 
2 A 


Free 


12 
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ge in thepreſent policy ſpecifying 
_—_ ſhip might go to Bluefields to 
o the convoy. he underwriters 


Loew, and it muſt have been underſtood 


all parties, that Bluefields was the 
ce of rendezvous. t is no port; 
no motive of trade occaſioned the ſhip's 
ing there; and, to decide whether a 
departure from the direct courſe of a 
wyage, is in Jaw a deviation, the ob- 
-& of ſuch departure, its tendency, 
ind effe& muſt be taken into conſider- 
tion, In the caſe of Motterx v. The 
Landon Aſſurance Company (g. the in- 
{uraace was from Fort St. George in the 
El. ladies io London; but the ſhip, on 
der arrival at Fort St. George, being 
leaky and unable to proceed for Eu- 
rope without repairs, ſhe went back all 
the way to Bengal for the purpoſe of 
being repaired. Yet, as this was 
thought neceſſary for the intereſt of all 
concerned, and was not done for any 
rpole of trade, the underwriters 
were held to be liable, although no- 
thing was ſaid in the policy about leave 
to go out of the inſured courſe for the 
ſake of repairs. Here, in like man- 
ner, the deviation was neceſſary, and 
not for the ſake of trade "lhe fame 
reaſon applies to every caſe where the 
att is for the benefit of all concerned. 
Suppoſe the ſhip, in the courſe of her 
royage, were to find herſelf on the 
point of ſailing into the midſt of a fleet 
of privateers ; ſurely ſhe would be war- 
ranted in going as far to the right or 


Canger of capture In all the reported 
caſes of deviation for the ſake of con- 
voy, (which are but two or three,) 
there was, it is true, an expreſs War- 
ranty to depart with convoy, v's in 
Bond v Gonſales (h, Gordon v. Morley 
, and Stevenſon v. Snow (4); but, 
in the preſent caſe, there is What is 
leamount to ſuch a warranty. The 


the court 


leſt as ſhould be neceſſary to avoid the 
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emium was to be leſ- 1780. 
5 if the ſhip ſnould 
fail with convoy. That Thus. 
event therefore was 0% 
manifeſtly in the con- againſt 
templation of the con- Fixdusson. 


tracting parties, and 
was provided for in the | 
contract; and the ſhip could not de- 
part with convoy without going to 
Bluefields. Ia the other caſes, if the 
ſhip departed without convoy, the un- 
derwriters were not to be liable at all. 
In the preſent, they were to continue 


liable, but it was to be in a leſs de- 


fler. There is therefore a literal dif- 


ference ; but, as to the queſtion now 
' before the court, the former caſes 


agree in principle, and ſubſtance, with 
the preſent. In the caſe of Pelly v. 
The Royal Exchange Aſſurance Com- 
pany I), the whole doctrine on the 
ſubjet of the preſent queſtion was 
vety fully diſcuſſed at the bar, and by 
t was there ſtated in the 
caſe, as a material fat, that what was 
done was prudent, and for the general 
benefit of all perſons concerned in the 
ſafety of the ſhip. The argument and 
deciſion went, 1, upon the | 
acts being in the uſual [ 369 J 
courſe, and, therefore, ſuch 
as muſt have been in the knowledge of 
the underwriters, and that what it is 
known muſt be done is as much co- 
vered by a palicy as if it were ex- 
reſsly mentioned (m) ; and, 2. upon 
its being found to have been ex juftd 
ca ſd, and for the general benefit n). 
Theſe principles are perfectly applica- 
4 here 3 looked at the 
ame end; the ſafety of the rt 
inſured. There, 2 ſhip N gl 
refitted, which was neceſſary for her 
ſafety. Here, ſhe was to be protected 
againſt enemies and pirates. In ſhort, 
nothing was done which the inſurers, 


if 


(2) Cane, 6 Dec. 1739 1 Ath. 545. 
(6) At M Pr. 47h 1704. I 
fore Holt. Ch. J. 2 Salk. 44 5. TY 
(i) At N. Pr. H 20 Geo. 2. before 
le, (5. J 2Str. 1265 b 
% B. R. M. 2 Geo. 


Burr. 


1237, Buller alfo mentioned a 98 1 Burr. 35 r. 
| a2 


Le Feore v. Bradſhaw, C. B. H. 
3 Geo. 3. of the ſame ſort. 
(1) B. R. Z. 30 Geo, 3. 1 Burr. 341. 
Tierney. v. Etherington there cited, 
(n) 1 Burr. 380. 
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1 780. - If they had known and 


ER. : wo conſulted, would 
InErrus- dot themſelyes have 
son directed. It may de 
— the ward me 
> ceſſity is uſed in fome of- 
* . and that here 
no neceſſity exiſted. 
To be ſure there Was not any phy fical . 


neceſſity, but there was a neceſſity in 
the ſenſe in which the word is made 
uſe of in thoſe other caſes. The riſk 
was diminiſhed in a much greater pro- 
portion, by the failing with cod voy, 
than was counterbalanced by the ſtipu- 
lated return of premium. | 4 

 _ The arguments for the defendant - 
were to the following effect. 

The parties did not know from what 
part of the iſland the ſhip would fail, 
and, therefore, they inſured at apd., 
from Jamaica in general. Bluefields is 
as much in Jamaica as & Anne's; and 
the ſhip was certainly protected under 
the word © at” in going from the one 
place to the other. But the under- 
writers would not inſure the voyage. 
home unleſs ſhe ſhould have departed 
by a certain day. This was the very 
foundation of the contract, and the 
reaſon was, becauſe the riſk is greater, 


and the premium riſes of courſe, if the ' 


ſnip continue longer, ſo as to be ex- 
* the tempeſtuous weather in the 
end of the year. The argument from 
the return of premium to be made in 
caſe of ſailing with conyoy is a fallacy. 
The underwriters only meant that if 
the ſhip ſhould, within the time ſpeci- 
fied, depart under that protection from 
the war-riſk, they would, in ſuch caſe, 
inſure the voyage for a ſmaller conſider- 
" ation. The caſe is very different 
When there is an expreſs warrant to 
depart with convoy, for then, as the 
party ioſuriag muſt be 1 to 
know where the convoy will be ſta- 
tioned, the ſhip is, from the nature of 
the thiog,. inſured from. the port of 
loading to the rendezvous for convoy. 
The argument for the plaintiff would 
have held equally if the captain, bav- 
ing gone to Blueficlds, and not having 
found convoy there, had remained vo- 
tuntarily waiting for convoy + till long 
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It comes on by the cand 


at Jamaica in the policy mean 


aa enemy &c.—che inſurance on the 


maica, and had been put back 


after the day ſtipulated, and when the 
dangerous hurricanes had begun. Hoy 
can the ĩnſured, or this eourt, ſay, thy 
the undetwriter ſhall be obliged to c 
fider it as more for his intereſt that the 
ſhip ſhould fail later in the ſeaſon by 
protected from capture, than eurbet, 
and leſs expoſed to tempeſt, but mate 
to the danger of ca ? Ifthe flip 
had been difabled- by a ſtorm at &. 
Anne's and kept till the 2d of 
the underwriters would not have 
Ma. 5 . | 
Lord -MansrieLD,—I am ghd this 
caſe has been ſo fully and e 
our of the par. 


err . 


the | 


ties, in the faireſt way. After the 
verdict was brought. in, the foreman 
told me, that at leaft  1c0,000), de. 
pended on it. Some things are ver 
clear. The policy was made on the 
zoth of Auguſt, on the contingency of 
a fact, which muſt have happened one 
way or the other, before the makity 
of the contract, and which nothing that 
has happened ſince could alter. The 
port from which the ſhip was to fall 
was, if | may uſe the expreſſion, the 
whole iſland of Famaica, The words 


from port to port. It is 4 queſtion of 
fact whether ſhe ſailed from 7anars 
before the firſt of Auguff. Tbere u 
no latitude, no quality, no conſtructus 
that can ſupply the place of that fac. 
Certainly if ſhe had been deuined u 
St. -Anne's beyond that day, though by 
proper reaſons,—as for ne ſe- 
pairs, tempeſtuous weather, to ayoid 


voyage home would have been 4 4 
end. On the other band, if {be hd 
broken ground on the voyage from * 


ſtorm, an embargo, or an enemy, 
had then been undera nec 

ing till September, ſtill there world dun 
been a ſwling within ry 
3 err 8 in 
the contract. This was w 


preſent. The ſhip 
to ſail from Grenada. betw O 
and the 1& of A 


of * 
the not py he bad jub 8 wh 


een the 14h 


- (hahihg all her cargo and clear- 
W when an emba 
yas laid on, and the Captain told 
he would be fired upon from the 
en il he proceeded. He there- 
fore ſtopped, and was detained be- 
uud the day. 1 held this to be a 
departure. A verdict was found for 
the plaiotiff, and there has been no 
notion for à new trial“. The whole 
queſtion turns upon this; did the voy- 
we from Jamaica begin from Si. 
An: or from Bluefields ? 3 
is once begun, the going a little 
Ad the way oy to 2 benefit to all 
concerned, and therefore no deviation. 
Mother point very material here is, 
that as the ſhip was 4 during 
her ſtay at Jamaica, ſhe had a right to 
50 Bluefields, or all round the iſland. 
If che infyrance had been at and from 
he port of St. Anne, warranted to fail 
night have been different. I he court 
hes to conſider this caſe farther, and 


FTA 2 74 TIFF erer een 


The o give ſuch an opinion on the real 
all erits as may direct the judgment of 
, the he perſons intereſted in all the cauſes 


pending on this policy | 
An, Juſtice, -l am glad the court 
akes time-to conſider. At preſent it 


23 4 


mars wears to me to be a mete queſtion of. 
ere 18 I, whether the thip ſailed, - bond fide, 
uctioa m Jamsicd on or before the firſt of 
t fad. wol. It is a different caſe from de- 
ned u ations oecaſioned and excuſed ex juſta 
gh by wa, ſuch as ſtorm, avoiding an ene- 
ry w.. „ Kc. Here did the ſhip fail from 
avoid nac when ſhe left St. Anne's, or 
9 de Wy when ſhe left Bluefields * If the 
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ba or before the firſt of Auguſt, the caſe 


. . . 


ves... 
certainly à queſtion' of 1790. 
fa, and for the deci- 2 
hon of the jury. If Tuzktvs- 
the ſhip- had found no a 
convoy at Bluefields, againft- 
ſhe muſt. have proceed- p,,c;.cou. 
ed, or,. having found * 
convoy, if ſhe had 


been detained there waiting for other 
ſhips, this would have exempted the 
underwriters. * * 1 
Some days afterwards, Lord Mans- 
FIELD delivered the opinion of the 
court as follows — Upon conſideration 
of all the circumſtances of this caſe, 
we are ſatisfied that the voyage from 
Jamaica to England began from Sz.” 
Anne On failing, the ſhip had no 
object but to make the beſt of her wa 
to England, ſhe touched at Bluefelde 
only as being the ſafeſt way ſhe could 
take. It is manifeſt, from the value 
of the property depending on this trial, 
that it was conſidered by all the other 
| ſhipping as the ſafeſt meaſure to be ob- 
ſerved, and that the contrary would 
have been unwiſe and imprudent. The 
reat diſtinction (and on which we 


found our opinion) is, that ſhe left 


St. Anne's for England, with her cargo, 
papers, maſter, c. on board, and did 
not fail to Bluefieldr as a diſtinct port. 
If ſhe had gone there for any purpoſe 
independent of the immediate proſecu- 
tion of her voyage, as, for inſtance, 
to take in water, /etters, or even to 
wait for convoy, none being there, 
that would have made a great differ- 
ence ; there would then have been a 
coaſting voyage to Bluefields, and an- 
other Fom thence to England. But 
here we think the only object was to 
take the ſafeſt courſe to England from 


St. Anne g. | 
| The rule made abſolute. 


1 1 gone to Bluefields to join the 
e had oy, and had not met! with any, 
m 7s could not have ſtaid there to wait 
ck by . 

þ - lo, Juſtice, —The queſtion is 
id have erg 
og - Frgs on, came on in the form 
| 40 We 


1 ation for a return of premium. 
ne vere two policies; one with a 
maty that the ſhip ſhould fail on or 
"re the firf of Auguſt ; the other, 
* vas made afterwards to provide 
ite event of her not ſailing on or 


Hue 


Me queſtion, in that cauſe of Thel- to ſail on or after the ſecond of Auguſt. 


The ſhip, after ſhe had been forced 
back, obtained leave to fail again on 
the third, which ſhe did, and arrived 
ſafe, upon which the inſured brought 
this action againſt the underwriters on 
the ſecond policy, 'on the ground that 
the riſk inſured by them had never 
commenced. | 
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Saturday, 22d 
April. 


Tos make 2 
man liable as 
a partner, 
there muſt 
either be a 
contract be- 
tween him 
and the of- 
tenſible per- 
ſon to ſhare 
Jointly in the 
ofits and 
s, or he 
mult have 
permitted 
the other to 
make uſe of 
his credit, 
and to hold 
him out as 
one jointly 
- anſverable 


with himſ(clf. 
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- - purchaſe a lot of tea at the EAIH- India Company's fale, d 


CASES IN EASTER TERM” 


Hoare and Others againſt Dawzs and 
| | Another. © Ng 


TH was an action for money lent and advanced, which 
was tried before Lord MANnF1ELD, at the laſt Sitt 

at Guildhall (a), and a verdict found for the defendany, 
On Friday, the 14th of April, the Solicitor General obtained 
a rule to ſhew cauſe why there {hould not be a new trial; 
and, this day, the caſe came on to be argued ; when the 
facts appeared, from his Lordſhip's report, to be as follow 
The plaintiffs, who were bankers, had advanced a ſum of 
money on certain tea-warrants of the Eaft- India Compay 
to Contencin a broker who depoſited the tea-warrants with 
the plaintiffs as a ſecurity, and alſo gave them his note of 
hand for the ſum advanced, He had been employed by a 
number of perſons, of whom the defendants were two, 10 


which they, (together with himſelf,) were to have ſeparit 
ſhares, the lots being, in general, too large for any one 
dealer, The practice at ſuch ſales is, for the Company to 


give a warrant or warrants to the broker or purchaſor, fer 1 
the delivery of the quantity of tea purchaſed, on payment that 
being made, At the time of the ſale, 25 J. per cent. is N. fuel 
vanced, and is forfeited, unl-ſs the whole is paid on be '" 
third, which is the 4%, day of payment, If paid ſooner, wy 
allowance is made for prompt payment,” The warrants at of t 
often pledged, and money raiſe+.yunon them; genera (4 
conſiderably leſs than the ſuppoſed vue of the tea, | I 
happened, however, in this inſtance, between the time pit 
the depoſit of the warrants with the plaintiffs, and the in L 
when the payment was to be made at the India Houſe, that of d 
the value of the tea ſunk ſo much as to be conſiderably 1 not 
der the amount of the ſum advanced. The broker, i tt beca 
mean time, had become a bankrupt, and had informed any Pit + 
plaintiffs who his employers were, all of whom, except t' of t 
defendants, were ſince either dead, or become bankrvf apt 
The ſhares of the defendants were to be two fixteenths ow 
the whole lot.— The ground of the action was, that al u "er 
employers of the broker were to be conſidered as parti we 
and jointly and ſeverally liable for the whole. The dete t 
ants owed nothing upon their own two ſixteenths. hy ö 
was not any joint concern in the re- diſpoſal of the . 
The defendants produced ſeveral bankers and broken, wi 
whom Czntencin was one,) who ſaid, they had had fre * 
tranſactions of this ſort, (it being a very uſual ſpeculam mk 
and they always underſtood, that the only ſecurity vn 20d 
pledge, and the perſonal ſecurity of the 2. 4 


(e) Friday, the 3d of March 1780. 
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eich was very rarely done, That, as the practice was to 
\dvance conſiderably under the ſuppoſed value of the tea, 
1nd it was alſo uſual to ſtipulate, that, if the money was 
not repaid within a certain time, the lender might ſell, the 
warrant was of itſelf a general and ſufficient ſecurity, 


in ſaid, that tea-warrants were conſidered as caſh, 


oa the fact, that there were perſons behind the curtain, for | 
whom the broker acted,) two witneſſes were called, One 


had once borrowed ſome money for him on tea-warrants, 


fallen under the ſum advanced, and the broker having 
failed, he had paid the difference, conſidering himſelf as 
liable, The other was a perſon who had alſo dealt in tea, 


days been, that the perſons behind the curtain were 
able ; but, upon croſs-examination, he ſaid, he never 
knew any loſs happen, nor any demand actually made, on 
the broker's employers. | | 

Lord MansF1ELD ſaid, when the rule was moved for, 


queſtion might be re-confidered, That, at firſt, at the 
ral, he was of opinion with the plaintiffs, thinking this 
vas a caſe of ſleeping partners, but that, before the end 


ers were only liable for their own ſhares, NE 
The Solicitor General, Dunning, and Davenport, for the 
plintiffs :— Bearcroft, Lee, and Wood, for the defendants, 


of dormant partners, The law with reſpect to them, is 


becauſe they would otherwiſe receive uſurious intereſt with» 
out any riſk ; but, towards the end of the cauſe, the nature 
of the tranſaction, and of theſe loans, was more clearly 
aplained, and ] was ſatisfied with the verdict, and am 
now confirmed in my opinion. The evidence of - Cartony 
k relevant, becauſe he ſaid the broker borrowed the mo- 
dey for bim; and; beſides, he did not diſpute the demand. 
this a partnerſhip between the buyers? I think it is 
dot ; but merely an undertaking with the broker by each, 
for a panticular quantity, There is ng undertaking by one 
to advance money for another, nor any agreement to ſhare 
with one another in the profit or loſs, The broker under, 
likes to buy and ſell, but makes no advance without the 


ad pls by delivery, like Egf-Indiq bonds, Theſe war: 
lands are pawned with the lender, but the broker. bas no 
A 4 power 


vhere the principals were enquired after, and declared, ; 


ind paſſed by delivery. On the other fide, in anſwer t 
th Loud (the plaintiffs having, 47 frft, reſted their caſe 


of them, one Cartony, 2 tea- dealer, ſwore, that a broker 


from the plaintiffs, and that the value of the tea having 


and in loans of this fort, and he ſwore, that his idea had 


that be was very glad the motion had been made, that the 


of the cauſe, he was very clear, that the different employ- 
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againſt 

Dave 


Lord MaNSFIEID, I conſidered this, at firſt, as a caſe 
not diſputed, viz. that they are liable when diſcovered, 
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kcurity of the tea-warrants, which are conſidered as caſh, 


38 . CASES IN BASTER TEM 
78 o. power to pledge the perſonal ſecurity of the Principal 
He cannot fell the, warrants, and borrow more money- 4 

Holz fuch perſonal ſecurity. It makes no difference, wheths 


"apainſt ſpecific tea, or the warrants, are delivered at the ſale, 1 yo 
Dawzs. would be moſt dangerous, if the credit of à perſon, who pi 
ee engages for a fortieth part, for inſtauce, ſhould: be cons. tain 
dered ks bound for all the other thirty-nine parts, Ny enn 
hac in federa veni. The witneſſes did not · merely ſpeak u to | 
opinion, but to matter of fact, and their own deal, He 

They ſaid, the money was lent to the broker alone. Some. | 
times, indeed, .lenders. have required to know the pring. had 
pals 3 they did not. truſt the broker alone ; but all other (cri 
who do not aſk after the principals do. The note is gti of 
as a collateral ſecurity perſonally by the holder of the wa He 
ragt, not in the character of a partner with other perſons inte 
nor as a broker for them.  _ — | 7% 48 pan 
WILLxs, and AsHHURST, Juſtices, of the ſame opinion, int 
"BULLER, Juſtice, —This is a very plain caſe. The pan 
plaintiffs had no reaſon to conſider the broker as a partner mo 


with the other perſons, for though he had a ſhare, he did 
not act or year as a partner, nor were they partners u 
V 


among themfelves. They had never met or contracted to- nan 
gether as partners. If this tranſaction were ſufficient to 
conſtitute a partnerſhip, a broker would have it in hi pu 
power to make 5co perſons partners, who had never ſcen cor 
nor heard of one another, or might, at his pleaſure, con- eri 
vert his principals into partners, or not, without any auths- 
rity from them, by taking joint or ſeparate warrants. the 
PD Il! ue rule diſcharged [Y. at 
[oF] Vide Coope v. Eyre, C B. T. with cofts, the Lord Chancellor bein ma 
28 Geo. 3. H. Bl. 37. Tn the caſe of of opinion, that it was merely a — do 


Hoare v Dawes, the plaintiff had firſt tion of law. Hoare v. Contencin, Lax. 
filed a bill in equity, which was diſmiſſed H. 19 Geo. 3. 1 Br. Ca. in Cl. 27. 
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Monday, 24th The COMPANY of CARPENTERS, Bg1ck- 
© "MAKERS, BRICKLAYERS, T'YLERs, and 
PLAISTERERS, Sc. of Shrewſbury again} 
HayYwWaRD, A Caf +: 


To prove the THA was an action on the caſe, againſt a carpenter, for 
3 the breach of a cuſtom, which was laid to be, Thit 
corporation none but members of the company, (being a corporation 
32 of by preſcription,) or their apprentices, or journeymen, ſhoold 
trades, en- 1 . Af. 34 
tiic> of admiſſions into the parat trades, 2s © into the com of carpente, 
„ into the ap of plaiſterers, =.“ are evidence to be- left. ee jury. A pol 
who has afted in breach of an alleged cuſtom is not a competent witpels to dilpioi* 
the exiſtence of the cuſtom. = . 
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excerciſe, in Shrexy/hury, or within a certain diſtrict round 
that 0 any of the trades mentioned in the title of the 
company, The cauſe was tried at the laſt aſſiaes for 


Ant On Thurſday, the 13th of 1 H 4 oh. 
entered, or a new trial granted; and the, caſe came on 
to be argued, this 12 by Bearereft, for the plaintiffs, and 
"Howorth, for the de endant. h | 


| had not proved the exiſtence of ſuch a company as that de- 
{cribed on the record. The evidence on this head conſiſted 


, en. x7 mm YY HF 7 


any, Ec. ; of -inſtances of fines paid for having worked 
in thoſe trades, without being free of the carpenters com- 


mony of one witneſs (who was only twenty-four years of 


the company, and that they were called by the aggregate 
name ſtated in the declaration. 'The Judge told the jury, 
that the companies might be diſtinct corporations for ſome 
purpoſes, and yet form but integral parts of one great 
corporate body ; that ſuch a corporate body might legally 
exiſt; and whether, in fact, it did exiſt, was a queſtion 


ESSESFREeEEARAR?P 


the trial, and now, that the evidence given was only proof, 
a moſt, of ſeparate incorporated companies, there being 
no inſtances of admiſſions into the aggregate body; no 


done by them. The evidence of the witneſs was ſaid to be 
weight. 2. The ground for a new trial was, that a com- 
petent witneſs was rejected, who was offered on the part 
of the defendant, and that many others of the ſame de- 


rejeted was reſident in Shrewſbury, and was called to prove, 


> 2 Jos 


Shrewfbury, although he was not free of the company, nor 
an apprentice or journeyman, 'The Judge thought the 


vorked theraſelves in breach of 


Alken 


conſidered 


tained a rule to {hew cauſe, why a nonſuit ſhould. not be. 


common ſeal ; nor any proof of any corporate parole a& 
of ſo recent a nature, that it ought not to have had any 


4 
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1780. 


Shrop- TheCon- 
e, before HeaTH, Serjeant, and a verdict found for the "of 


Ar of 
Canran- 
TERS, c. 
againſt 


Har wann. 


1. The ground for the nonſuit was, that the plaintiffs. 


of entries of admiſſions, (ſome as far back as the reign of 
Henry 8.) of perſons, ſome into the carpenters company, ſome | 
into the bricklayer? company, ſome into the plaiterers” com- 


puny, of the brick/ayers company, &c. ; and of the teſti- 
ige) who ſaid, he had been employed to call meetings of 


for their deciſion, For the deſendant it was objected at 


L 


ſcription were ready to have been produced. The witneſs ' 
that he had worked without moleſtation as a carpenter in 


vuneſ was incompetent. For the defendant it was con- 
tended, that he was not intereſted in the cauſe, and that if 
the fort of intereſt he might have could render him incom- - 
ptent, there could be no ſuch thing as a diſintereſted wit- 
neſs in ſuch a cauſe, the only ons likely to know the 
teh applicable to the caſe, wy ether ' perſons who had 


| the ſuppoſed cuſtom, or 
"bo had employed others; and, if e eſt al were 


375 


| 1780. conſidered as intereſted, becauſe liable to be ſued, the fame 
o objection might be made to the ſecond, 3 


The Com- 
rau of 
Canren- 
TERS, &c. 


againſt to ſhew, that there was ſuch a company; for that was 2 
mere queſtion of fact; and they were to decide on its'ex. 4 


Haxwany, 


from the crown, or was only a voluntary ſociety, There 
was evidence of its exiſtence as a corporation. 2. The 
_ witneſſes rejeQed were clearly intereſted in the queſtion, 


a a queſtion for the Judge. Whether /ufficient eyidence, is 


employers might have been witneſſes. 


[ 376 ] 


| Where there 
is a general 
verdict on a 
declaration 
conſiſting of 
different 
counts, ſome 
of which arc 
inconſiſtent, 
or 9g in 
nt of law, 
—— evidence 
bis only been 
giren on the 
or con- 
ſtent counts, 
the verdict 
may be a- 
mended by 


the judge's 
notes. 


here to allow to their American correſpondents twelve 


CASES IN EASTER TERM 


The court thought it unneceflary to hear the counſel for 

the plaintiffs. Os Og To 8 
Lord 'MANSFIELD,-1. It was properly left to the jury 

to conſider, whether the evidence produced was ſufficient 


iſtence, and whether it was originally created by a charter 


If the company had failed in eſtabliſhing the cuſtom, they 
would have been diſcharged from actions to which they 
are liable for the breach „ UN | | 


WI1LLEs, and ASHHURST, een of the ſame i 
BuLLER, Fuftice,—1. Whether there be any evidence, is 


for the jury. 2. The objection to the witneſs produced 
for the defendant was certainly deciſive z nor is it true, 
that he could have had no other ſort of witneſſes. 


© The rule diſcharged, 


EpDowzs, and Another, againſt Hor x ins, and 
Another, Executors of HARRIS. 


Aan. tried before Lord MansFIELD, at Guild- 
hall, at the Sittings after laſt Michaelmas Term, The 
declaration contained ſeveral counts ; ſome upon promiſes 
made by the teſtator, others on other promiſes by the de- 
fendants themſelves, To the firſt ſet of counts lend admm- 
firavit was pleaded, and the general iflue to the others ; 
and, the jury having found for the plaintiffs with 147. 
damages, a general verdict was entered by the officer. 
At the trial, the only queſtion was, whether the plan- 
tiff. were intitled to intereſt on the value of goods fold by 
them to the teſtator. They were wholeſale linen-draper, 
and the teftator an American merchant, and it appeared to 
have been the uſage of the American trade, for merchants 


months credit, and then to charge them five per cen. 

intereſt, and for the tradeſmen here, to allow the merchant 
fourteen months credit, and then to charge five fer am- 
This was hardly diſputed by the defendants, and bis Lori- 
ſhip held, that though by the common law, book debts do 
not of courſe carry intereſt, ic may be payable in conſe 


quan 
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quence of the uſage of particular branches of trade; or of 1780. 
a ſpecial agreement; or, in caſes of long delay under ve -- 
atious and oppreſſive circumſtances, if a jury in their diſ- Eppo — WꝓCwꝓ“cspꝓ 
cretion ſhall think fit to allow it [I. But none of the againſt 
articles for which the teſtator was indebted to the plaintiffs Hopxms. 
had been delivered fourteen months before his death, fo that 
no intereſt was owing when he died, and the defendants _ _ 
contended that the uſage did not bind the executors. Lord 
MaxsFIELD, however, and the jury, thought otherwiſe. 
In the laſt term, the Solicitor General obtained a rule 
to ſhew cauſe, why the judgment ſhould not be arreſted, on 
the ground that the verdict was general, and the counts 
inconſiſtent, and ſuch as require different judgments to be 
entered, viz. judgment de boris te/tatoris on thoſe where the ; 7 
promiſes were laid to be by the teſtator, and de bons pro- 
pri on the others. Some time afterwards, Baldwin, for IJ 
the plaintiffs, obtained a croſs rule, for the defendants to 
new cauſe, why the poſiea ſhould not be amended by the [ 377 J 
Judge's minutes, and a verdict entered for the plaintiffs The, 
only on the counts to which the evidence given at the trial 
applied, and for the defendants on the others. Both theſe 
rules came on to be argued this day. . | 
The Solicitor General, for the defendants, inſiſted, that 
if the court were to alter the poſtea, they would, in fact, 
do what was properly and excluſively the province of the 
jury, for that the verdict would then be the act of the | 
court. | " 
Lee, for the plaintiffs, contended, that this was not 
a new fort of application, aud cited a caſe of Newcombe 
v. Green, in Strange (p), where it appeared by the Judge's 
minutes that the jury had found for the plaintiff with = 
2741. 117 damages, but the officer only entered a verdict a 
with 17, damages, and the court directed an amendment 
to be made according to the Judge's minutes [1x]. 

Lord MangsriELD faid, it was impoſſible to believe 
there was ſuch an abſurdity in the law, as that a mere 
miſtake of the officer ſhould be without a remedy, and 


oats, 635 WE Res 


=> 


„%) B. R. M. 17 Geo. 2. 2 &r. 1197. proved at the trial: but the court di- 
[11] Vide Maye v. Archer, J. R. F. rected the verdict to be amended in 
s C. 1. 1 . 513. 515. where @ that reſpect. Vid alſo Bois v. Bals, 
rene de nove was moved for, on an B. R. T. 16 Car, 2. 1 Lev. 134. 
ußdarit, that certain facts, which the - © FP. Boo 


Ne that neither the judge nor jury could poſſibly have pro- 

* ceeded on what there was no evidence of before them: x | 
5 and he mentioned a caſe of one Gibſon who had been tried | | 
to for robbing Mr. Francis, and convicted, and a miſtake | | 
2 being diſcovered in tlie verdict, upon conſultation with all | 
nt c] Vide Orr v. Churchill, C. B. E. court thought material, but which were | 
ox 29 Geo, 3. H. Bl. 227. 232. not found in the ſpecial verdict, were | 
do 

ſe- 

ace 


7 
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1780. the Judges at his chambers, it was corrected from minute 
N ſiegnued by the jury, and the priſoner executed, 


© Eppowss | BULLER, Fuftice, ſaid, there was this diſtinRtion, that, 
againſt. if there was only evidence at the trial upon ſuch of the 


Horxxs, counts as- were good and conſiſtent, a general verdid 


might be altered from the notes of the Judge; and en- 
tered only on thoſe counts; but that, if there was any 
evidence which applied to the other bad or inconſiſtent 
counts, ( for inſtance, in an action for words, where 
ſome aftionable words are laid, and ſome not actionable, 
and evidence given of -both ſets of words, 'and a ge 

verdict, ) there the Poftea could not be amended, — 
it would be impoſſible for the Judge to ſay, on which of 
the counts the jury had found the damages, or how they 


8 | had apportioned them : That, in ſuch a caſe, the' only 
[ 378 ] remedy is by awarding a venire de ven {12]. He men- 


tioned an inſtance where Sir Fletcher Norton had moved 
for and obtained a venire de novo, in a caſe of that 


fort [12]. + „ 

Ide rule to arreſt the judgment was diſcharged, and the 
other rule made abſolute; but, on the payment of coſts, 
including thoſe of the motion in arreſt of judgment. 


[12] Vide Auger v. Wilkins, B. R., be according to an angent rule of court. 
M. 6 Geo. 2. Barnes, | edition, [13] Vide Grant v. Ale, T. 21 6.3 
478. where this was done, ſaid to infra, 722. AN 


5 BLACUUIERE and Others, Aae Sau- 
3 son and Another, Bankrupts, agamf 
HAawKins, Aſſignee of WooLDRIDGE, 2 


Bankrupt. 


A prohibition ON a. motion for a prohibition to the Mayor's Court 
— — in Londen, the caſe appeared to be this: Wooldridge 
unleſs the want and Kelty were indebted to Mefirs. Sampſons to the amount 
of juriſdition of 4000 J. and, the Sampſons having become bankrupts, 
33 the plaintiffs were choſen aſſignees under their commiſſion, 
ceedings © in Which character they brought an action of debt in the 
The coort Mayor's Court againſt Weokdridge and Kelty, (the firſt of 
8 whom was alſo a bankrupt, and the defendant Hain. 
of Londen as ap- his ſurviving aſſignee). The ſerjeant at mace, to whom 
pore tp bas proceſs was directed to ſummon Wooldridge and Kell. to 
by eg. ve appear, returned that they had nothing within the city or 
er ; ies, by which they could be ſummoned, nor wee 
courts cannot to be found within the ſame, „ and they bei ſolemnly 


5 n called, did not appear, on which the plaintiffs alle 


that the defendant owed to Weeldridge and Kally the art | 


of 4000 J. and then an. 
| pr 
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money, and therefore prayed proceſs againſt him, 
52 him by the ſaid; 4000/7. that he might appear 
in that court, and thereupon they proteeded by way of 
foreign attachment againſt him. The defendant pleaded 
that he had no money of Wooldridge and Kelly in his 
hands ; and the cauſe being tried before G/ynn, Serjeant, 
then recorder of London, it appeared in evidence, that 
1041], 105. 2d. belonging to the partnerſhip eſtate of 
Wrwldridee and Kelly, was in the hands of the defendant, 


the commiſſion, ſo that he was only a truſtee for Wol- 
dridge's creditors at large ; on which ground it was con- 
tended, at the trial before the Recorder, that this being 
truſt-money, was not the ſubje&-matter of a foreign 


ment entered, for the defendant, for the 1041/7. 1os, 2d. 
and execution awarded. _Thefe facts were fet forth in 


judgment, in the Mayor's Court, but without ſucceſs, 
Adair, Serjeant, who had ſucceeded Glym as Recerder, 
refuſed the new trial, becauſe there was no report of the 
been ſettled that an inferior court can only grant a new 
verdict, which was not pretended in this eaſe. 


On Therfdey, the 20th of April, the Solicitor General 
and Sylvefler ſhewed cauſe.—Th 


lice of the proceedings themſelves, For this, they relied 


objeftion was founded on matter dehors the proceedings. 
If, in this caſe, the defendant had thought the facts did 


money come to the defendant belonged to Kelly in his 


lable to the partnerſhip debts, and the plaintiffs could not 
ver the reſpedtive ſhares, of the two partners, but were 


judgment 


the ſuggeſtion, Before this application for a prohibition, ' 
the defendant had moved for a new trial, and in arreſt of 


evidence, by his predeceſſor, and becauſe it had, he ſaid, 


ey contended, that the 
wplication came too late, for that, after ſentence or jùdg- 
ment, the court will never grant a prohibition, unleſs the 
vant of juriſdiftion in the inferior court appear on the 
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1780. 
— 
BLAacx- 
qyviznz 
againſt 


| Hawrirs. 


but that it came to him as the aſſignee of Vooldridge under 


L 379 1. 


attachment. A verdict however was found, and fudy- 


trial on. the ground of furprize in obtaining the firſt 


on Argyle v. Hunt, in Strange (2). Here, they ſaid, the 


not ſupport the attachment, he might have tendered a 
bill of exceptions at the trial, but certainly one half of the 


om right, as he was not a bankrupt, and 'was therefore 
entitled to attach the whole, in like manner as, on a 


) B. R. T. 7 Geo. 1. 1 Str. 187. been an interlocutory ſentence in farqur 
25 P. Ladbroke v. Cricleit, B. R. of the parſon, and on an appeal that 


M. 29 Geo. 3. 2 Term Rep. 649. If 
he defence ſtated on the proceedings 
below, is ſuch, as, if true, ouſts the in- 
court of its juriſdiction, (as where 
party {ets up a modus in anſwer to 

ut for tithes,) although-there has 


oo *% air. ab... bs. 22. £9. ei. hh. ad 


ſentence has been confirmed and cofts 
awarded, the party ſued may have a 


prohibition both * the ariginal court, 


and to the court of appeal, to ſtay e 
cution for the coſts. © Darby v. Aff. 
B. R. H. 27 Geo. 3. 1 T. Rep. 5% 


379 


1780. 


oy mult ſeize the partnerſhip goods, For this they cited 


Brac- 

-.QUIERE 

againſt 
Hwrixs. 
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(r) B. R. M. 5 W. and M. 1 Kall. faid, they eould not judiciallytake nov 
392. - Vide Eddie v. Davidſon, T. 21 of the cyſtom in London, for an — 
Oeo. 3. . to lie for the word ere — 
Abr. 554. K. 5. 


s) 1 
1000 10 Argyle v. Hunt, the court been certified by the recorder (t 95 


don, as to foreign attachments, it not being in the hand 


On a queſtion from Lord id by So they mentioned, 


CASES IN EASTER TERM: 
judgment and execution againſt one partner, the ſherif 


. 


Hleydon V. Heydon (7). 199 3 
Danning, Davenport, and Roſe, for the defendant, ig. 
ſiſted, that truſt-money is not within the cuſtom of Li 


of the garniſhee for the benefit of the original defendant. 


that the cuſtom was certified by Starbey, Recorder af 
London, in 22d Ed. 4. as ſtated in s Abridgment () 
and that this makes no part of it. In Argyle v. Hu, 
they ſaid, there was a concurrent juriſdition. Here, if 
the money were to be paid under the attachment, the de. 
fendant would be ſtill accountable for it to the creditors of 
Wooldridge. Neither Wooldridge nor Kelly | themlclves 
could ſue the defendant for it. This is the only remedy 
in the defendant's power. Falſe judgment will not lie, 
becauſe the city court is a court of record; nor audi 
-querela, becauſe nothing new has happened; nor a writ 
of error, becauſe there is nothing erroneous on the face 
of the record. | 
Lord MANSFIELD,—l1 think it impoſſible that this caſe 
can be within the cuſtom ; but the difficulty is, that you 
are too late. The objection is not to the judgment, but 
to the verdicdt. The allegation is, You have money of 
% Weldgridge and Kelly in your hands.” The defendant 
' anſwers, „ have none.” The fact is found againſt bim, 
and there is no bill of exceptions, nor ſpecial verdi. 
Interior courts cannot grant a new trial. Nothing appes 
on the face of the proceedings to ground a prohibition. 
If the cuſtom had never been certified, the ſuggeſtion 
| niight have ſtated the proceſs merely as contrary 10 the 
common law, and then the defendant might have ſet ford 
the cuſtom in anſwer to the ſuggeſtion, by which means 
| the defence might perhaps have been got at; but, as 1bt 
. cuſtom has been certified, we muſt take notice of it [14] 
We cannot have it certified over again. The 
ſhould have pleaded otherwiſe, which would have pre 
vented any miſtake or trick at the trial. Do the plainiif 
inſiſt on retaining the judgment below? There muſt de 
ſome way of getting at the defence, * 


cuſtom, therefore, has probably 1 


ꝙ—— —— — 


I 95] With regard to foreign at= 297. & Tamm, widow, v. Willow “ 


tachments, Vie N C. B. another, B. R. 7. 22 Ces. 4.41, 
T. 12 Geo. Blackft 


3. 2 « B34. 3 Wil, 23Geo. 3. 


that they muſt 
could not be granted. 


[+ 96] In a caſe of Stainton & wiſe 
v. Jones, which came on for trial, be- 
' fore Lord Mansfield, at the Sittings 


ation on the cuſtom of London, for 
calling Stainton's wife a whore, the 
plaintiffs were nonſuited, not being able 
to prove the cuſtom to cart whores ' in 
London, A book from the Town- 
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difficulties in the mode now attempted. Let the cauſe 
ſtand over till the plaintiffs anſwer can be known, 
This day, his Lordſhip being informed that the 
could not agree, he delivered the opinion of the court, 
take notice of the cuſtom, as it had been 
certified, and that the objection, being on a matter of fact 
which did not appear on the proceedings, the prohibition 
9 \ 


The rule diſcharged [+ 96]. _ 


iſter M. 23 Geo. 4+ at Culdball, in an 


Clerk's office was produced, but it con- 


againſt 
Hawxins. 


tained no account of ſuch cuſtom. Lord 
Mansfield ſaid, he could not take notice 
of the cuſtom unleſs proved. It was 
ſtated, on that occaſion, that the cuſtom 
had never been proved in ſuch a man- 
ner as to maintain an action in Weftmin- 
fler Hall that, in the city court, the 
action is maintained, becauſe they take 
notice of their own cuſtoms without 


proof. 


138 ] 


Thurſday, 
27th April. 


WitT$sHIiRE againſt LILO VD. 


ACTION of afſumpſit ; verdict for the, plaintiff, with An attorney is 
* only 17. damages; after which, the defendant, who — 1 
was an attorney, obtained a rule to ſhew cauſe, why it t A IG 


ſhould not be ſuggeſted on the roll, that he reſided in court of M. 
Middleſex at the time of the action brought, and was 4%. 
liable to be ſummoned to the county court, in order to 
entitle himſelf to double coſts againſt the plaintiff (). 

The caſe was argued on Thurſday, the 20th of April, 
by Peckham, and M ingay, for the plaintiff, and Copper, 
and Runnington, for the defendant, * ** 

The arguments againſt the rule were to the following 
effect: The privilege of an attorney is not for his perſonal 
advantage, but that of his clients, to whom it might de 
inconvenient, if he were liable to be taken from bis at- 
tendance on thelr buſineſs, to anſwer in other courts. 
The act eſtabliſhing the ſummary juriſdiction of the 
Iiddleſex county court could not mean to affect this pri- 
vilege [15]. This is manifeſt from the acts relating to 
the Court of Conſcience for W, eftmin/ler, eſtabliſhed in the 
me year (), for, it being thought expedient” that at- 
torneys and ſolicitors ſhould be liable to be ſued in that 


court, 


(t) 23 Gee, 2, . 34. 919. 

lg By g 4. of 23 Gee. 2. c. 33. 
v0 perſon is liable to be ſummoned to 
county court, as new modelled, 
Vho was not ſo before, nor is the court 


to hold plea of any action, cauſe, or 
ſuit, which it could not have held plea 
of formerly by plaint. 


(v) By 23 Geo, 2. c. 27. 


. 


1780 


Wirren 


- againſt 
__ Lrerp, 


1 382] 


moved for an attachment; but it was denied by the coun, 


_ Burrows report. 


me court of Common Pleas, and find, that it was decidel 
by the caſe in that court, that an attorney is not liable 


fore the ſuggeſtion cannot be allowed. 


(v) 24 Geo. 2. . 42. | are ſimilar words in the fi fir ad, 
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court a particular ſtatute, ſubſequent to the act eſtabliſh. 
ing the court (v), was neceffary to extend the juriſdichon 
to them #16}. But the queſtion has already been folemnly 
decided, by the court of Common Pleas, on a demurter, 
in the caſe of Gardner v. Zefſop (c,. 
On the other fide, they relied on a ſubſequent cafe, 
in this court, viz. Silk v. Bennet (&), where an attorney 
having ſerved the commiſſioners with a writ of privile 
they perſiſted in proceeding againſt him, upon which he 


on the ground, that the city court had a mixed jun. 
diction, equitable as well as legal, and privilege does not 
extend to eourts of equity, So the court of Middefes, it 
was ſaid, has an equitable juriſdiction, being directed by 
the expreſs words of the ftatute, to make * ſuch order 
« or decree as ſhall ſeem to be juſt and apreeable to 
© equity and good ennſtienee (z).” At any rate, they (aid, 
the ſuggeſtion would not be conclufive. 

Lord MansFitLD ſaid, there feemed to be a contra- 
diction between the two caſes. He read the Maſter's note 
of that of Silt v. Bennett, which agreed with Sir Jane 


The court took time to conſider, and, this day, their 


opinion was delivered, by Lord MANSFIELD, as follows: 
Lord Manserei.D,—We have ſpoken to the Judges of tha 


to be ſued in the Mfrddizſex court of conſcience. There. 
The rule diſcharged (a) {97} s. 


b 
[16] It is obſeryable, however, that 23 G. 2 6. 2. fi. 5 
the preamble of 24 Geo. 2. c. 42. only (a) Vide Wafe v. Wyburd, M. 10 ; 


ſays, ** Whereas dals have ariſen C. 3. ſupra, p. 246. and Auch . 
« whether attorneys and ſolicitors are Burrows, M. 20G, 2 ſupra, þ 203. 
« ſabje&t to the proceſſes of the aid f 97] Ig Huſh 


« court.” 


(wv) M. 30 Geo. 2. 2 Wilſ. 42. ' termined, that, where the plaintiff i 


angtber v. Ju- cud 
dan, B. R. 7. 25 Geo. 3. It ws & 10 


(x) M. 5 Geo. 3. 3 Burr. 1583. an attorney, the defendant is not &0- layin 
0) Eftabliſhed by 3 Jac. 1. c. 15. titled to the benefit of 23 Ch. 2. 643: to (| 
Vide Woolley v. Cloutman, M, 20 G. 3. though reſident within the juriſdicyes ey 


„P. 244. 
(2) 23 Geo, 3· . 33. 5 I, There N 2 C cond 


of the county court. ſupp 
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Bach and Others againſt Pxoc rok. Friday, ad 
” 1 - - » ö April. f — 


” 
” 
” 
s 
. 


CTION on a bond, with a penalty of 2000/. By The condition 
A the condition, (reciting that 4. had been appointed ot a bond 
reaſurer to the poor of the pariſh of B.) it was declared, on ee 
that, if £ from time to time, and at all times, while he « jap, and per- 
continued in that office, ſhould and did render 10 the . fe account, 
plaintiffs, a true, juſt, and perfect account, in writing, of all .. 7. 
and every ſum and ſums of money that he ſhould receive « received,” 
for the relief and maintenance of the poor of the ſaid if the obligor 
pariſh, the bond ſhould be void.—The defendant having fuck füge, 
prayed oyer, and ſet forth the condition as above, pleaded ; he is guilty of 
1. Non eff factum; 2. That A. did from time to time, and 3 breach of the 
4 all times, while he continued in the office, render to Wndition. 

the plaintiffs, a true, juſt, and perfect account, in writ- 383 ] 
ing, of all and every ſum and ſums, c.; 3. Another 

plea, not differing materially from the ſecond, The 

plaintiffs replied to the ſecond plea, that the laſt account 

in writing given and rendered by A. (as treaſurer to the | 
lad truſtees,) to the plaintiffs, was on 11th of Auguſt = 
1778, that on that account, there appeared to be due 

from A. as ſuch treaſurer, to the plaintiffs, 2761. 64. 5 di; 

that he was afterwards requeſted to, render and pay that 

lum to them, according to the form and effeft of the ſaid | "= 
andition, which he wholly neglected and refuſed to do, : 
and that the ſame ſtill remained due; „ And fo the faid 
„ plaintiffs ſay, that the ſaid 4. did not, from time to 

« time, c. render to the plaintiffs, a true, juſt, and 

* perfect account, in writing, of all and every ſum and 

* ſums of money, Ec. according to the condition of the 

* ſad writing obligatory, in manner and form as the ſaid 


T 


* * defendant hath above alleged.“ The replication to the 
163. third plea was nearly of the ſame purport, only con- 
* cudiog, ( And ſo:the ſaid plaintiffs ſay, that the ſaid A. 

ö 


* id not render a true, . juſt, and perfect account of all 
ud every ſum and ſums of money, &c.” without 
lying, « account in writing.”— The defendant demurred 
v the replication to the ſecond plea, and ſhewed for 
3 I. That the rendering and paying the ſum fo 
lippoſed to be due, was not a matter required by the 
dition, nor was the refuſal of payment a breach of the 
anion; 2. That the plaintiffs attempted to put in iſſue, 
kat the faid refuſal was a breach of the condition, and 
tut therefore J. by fuch refuſal, had not from time to 
me, Cc. rendered the account in writing in the 'repli- 
Ton ſtated, according to the condition; 3. That che 
Favifs did. by the. replication ſhew, that the condition 
0L. I, B b ö 5 Was 


e 


1780. 


8 


againft 


Proctor, and inconcluſive.— Then a demurrer, and the ſame cauſa 
+ ſhewn, to the replication to the third plea. HW 

Davenport, for the defendant, inſiſted on the fri 

letter of the condition, and that the non-payment and 


- Bacye matters not in controverſy between the defendant au 
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was not broken, and did not avoid or deny the matter 
of the plea; 4. That they had attempted to put in iff}e 


them; 5. That the ſaid replication was argumentative 


"refuſal was not a breach of the ſtipulation to render 1 


L 384 4 account in writing; that theſe were two diſtinct things; 
EO: the rendering an account being a preliminary ſtep, ty 
enable the plaintiffs to diſcover exactly what was due, in 
order that they might know what to call for, when they 
mould require payment. 5 73 | | 
Baldwin, for the plaintiff, was ſtopped by Lord Maxs. 
FIELD, who faid, it was clearly the intention of the p 
parties, and the fair conſtruction of the condition, that 0 
the money ſhould be paid by A. or, in his default, by et 
the defendant. . 7285 s Sh 24 
BuLLER, Juſtice, reſembled the caſe to one in the ac 
Ummon Pleas, where the condition of a bond was, that th 
. it ſhould-be void, if the obligor did not pay, and perform- in 
ance being pleaded on the ground of the Meral expreſſion ſtr 
the court held, that the palpable miſtake of a word ſhould be 
not defeat the true intention of the parties. Here, he | ful 
faid, it never could be meant, that fo large a penalty thi 
mould be taken merely to enforce. the making out a paper ow 
of items and figures. „ | 6 , 
ME Judgment for the plaintiffs. obl 
T i a ; eic 
Friday, a DEVX ECE againſt DALBY. o 
4 by 4 Orn 
If a party is FT HIS was a rule obtained by Davenport, to ſhev 
— T cauſe, why. proceedings ſhould not be ſet afide, for = 
by a bil of itregularity. The irregularity was, that the defendant Ca, 
Middleſex, the had been taken, at Wimbledon, in Surry, on © bill > al h 
will be ſetadde Middlgn: The application was made before the time w the 
for irre plead was out. One ground for the rule was, that the the t 
larity, revenue would ſuffer, if ſuch. a practice were to obtain. ght 


Balduin now ſhewed cauſe, and ſaid, the court woul 


. PJuicc,—In 


; * 


Be * 
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Ale cannot run over all England. Such; a praftide 19780, 

mw an end to the writ of /atizat ; and if any notion 1 

has prevailed, 2 $/ fort of proceeding is regular, it Du,, 

ought to be contra 5 : | "+ © © again | 

| Tube rule made abſolute (*) [4p] Dauzy... 


(*) Ali, Juſtice, was, abſent. all , [a] 5. P. Bormon v. Bellamy, B. 


| the remainder of the term after this R. # 4 26 Geo. 3. 1 Term Rep. 187. 
. day, haring gone to Path for his health. | ME 
| — DOgn [385 J 
AYRES againſt W1LsoN. | | reges. py 
q / Fo 1 - 
7 T7 on a bond with 500 /. penalty. The condition Several ewners' 
was ſet forth by the defendant,. and it thereby ap- i different 4 


peared, That he and ſeveral other perſons, being owners IE 
or part-owners of different ſhips in the coal-trade, had a bond to a 
entered into an agreement, by which they promiſed and ens * 
agreed each with the other, and the heirs, executors, and and their af. 
adminiſtrators of each other, that if, at any time within ſigns to indem- 
three years, any of theſe different ſhips (being employed 9 © 
in the coal-trade) ſhould be taken, ſunk, burnt, or de- mount if any | | 
ſtroyed by an enemy, the other co-obligors ſhould, the of their ſhips | 
better to enable the owner or owners of ſuch ſhip to ee | 
| ſuſtain the loſs, pay the ſum of 500/. or, if the ſaid ſhip having fold bis þ 
ſhould be ranſomed for leſs, the ranſom-money, to the ſhip and ſhe | 
owner or owners, (by name and without adding and ae e 
« their aſſigns,) of the ſhip ſo taken or loſt; ſuch co- others are not | 
obligors contributing thereto in equal ſhares, for each liable undet the 
ſhip — And the condition was, that the obligors, and 23 3 
eich of them, and their heirs, executors, and admini- fold (together 
ſtrators, and every of them, under the penalty of 5004. with the ſhip) 
to de paid to Ayres as general truſtee for all, ſhould per- CONES, 
form and keep the agreement.—-The defendant then of indemnity. 
pleaded, that one Douglaſi, one of the co-obligors, and 

ſole owner of one of the ſhips, called the Milſball, had 

ſold, afligned, transferred and diſpoſed of his ſhip, and 

al his right, title, and intereſt therein, after the date of 

the bond, to Ward and White, and that had, from. 

the time of ſuch ſale and aſſignment, ceaſed to have any 

ght, property, or intereſt in the ſbip ; that none of the 

other ſhips had been taken; ſunk, burnt, or deſtroyed ; 

that the defendant had kept and performed the agreement - 

"th the owners of the other ſhips ; chat, from the timm 

the date of the bond, until the ſate of Dvag/a//s tip, 

ud while Douglaſs had any intereſt in her, the had not 

ſeen taken, funk, burnt, or deſtroyed, and that, during 

Wl that time, the defendant had kept and performed the 

— with Douglaſs, —The plaintiff demurred gene- 


Bb 2 Cowper, 
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Fool. he ſhould recover from the other obligors, The 


[17] Vid: Reed v. Cole, B. R. J. the purchaſor to pay him 500 l. if the 
4 Geo. 3. 3 Burr. 1512. where, in an ſhip was loft within three months, and 
action on the caſe on articles ſamewhat * therefore was intereſted; The de. 
ſimilar to the agreement here, the de- fendant demurred; but the court fett 
fendant having pleaded that the plain- - judgment for the plaintiff, becauſe 1 
tiff had parted wich his ſhip; the plain- continued intereſted. in conſequence 
tiff replied, that he had agreed with his agreement with the purchaſor. 


transfer of the property in Dougla/#s ſhip did not make 


where, if the ſhip and policy are aſſigned, the under. 
- writers continue liable to indemnify. ö 


5 
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' Cowper,*for the plaintiff, ſtated, that this was in the 
nature of a mutual inſurance, and contended, that the 


her ceaſe to be an object of the inſurance. The action, 
he faid, was properly brought, becauſe the plaintiff was 
truſtee for all, and would be anſwerable to the perſon 
whoſe ſhip was taken or loſt for the proportion of the 


parties had covenanted for themſelves and their -affigns; 
Douglaſs or his aſſign would be liable if any of the other 
ſhips were loſt ; and the indemnity muſt be reciprocal, 
The caſe was the fame with that of a common policy, 


Baldwin, on the other ſide, inſiſted, that the agree. 
ment appeared to have been dictated by mutual perſonal 
confidence in the ſkill and care of the different owners and 
maſters who had joined in it. If a ſhip, inſured under 
a common policy, is aſſigned without the policy, the ſhip 
is not protected in the poſſeſſion of the aſſignee, and, 
here, it does not appear that there was any affignment of 
the agreement. Douglaſs continues liable if the other 
ſhips are loſt, becauſe he is bound perſonally, in the fame 
manner as an original leſſor is, after the aſſignment of his 
leaſe; but, as the agreement is not affigned, Douglaſ 
cannot ſuſtain any damage by the loſs of the ſhip ſold, 
and therefore he can have no claim to an indemnity. 
Lord Maxsfietp,—There is no difficulty here, as to 
the form of the action, becauſe the bond is made to 2 
truſtee, ' But, if the agreement was transferred, we have 
not the whole caſe upon the record. If the ſhip was fold 
without an aſſignment of this agreement, Douglaſs had the 
value independent of the agreement, and therefore it te- 
mains a mere wager with reſpect to him. You ought 
to have replied the fact, if Douglaſs really aſſigned the 
agreement, and was damnified by the aſſignee calling upon 
him for the benefit of it [17]. 


— 


Cowper hadgleave to withdraw the demurrer, and replſ, 
on payment of coſts. - 4s | 
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ThekIxd againſt HAsw LI —and the SAME Wagener, 
azainſBaTE on the Proſecution of the Duke * May. * 
of RICHMOND. 5 8 Ee 


N Monday, the 24th of April, Pectham obtained a It is an fun- 
0 rule to ſhew cauſe, why an information ſhould not be 3 
filed againſt Haſwell, as printer of the newſpaper called formation for a 
the Morning Poſi of the 25th of February 1780, for à !b*l, —.— 
libel inſerted in that paper. The libel was in the form adarit anlers 
of queries addreſſed to the proſecutor. It imputed to wheretheparty _ 
him a variety of treaſonable practices and deſigns; an lidelied is 
xcuſed him, among other things, of having, in his ſpeeches \,oarqinance, 
in the Houſe of Lords, oppoſed the increaſe of the mili- or the ſubjed 


| 
| . only ; | 
ſtrength of the kingdom, in order, by preventing ſuch matter of the 

f — 5 5 facilitate T deſcent in this country by the . 4 oY 
g French; charging him alſo with having conveyed infelli- tion, or an ac+ 
f gence to the miniſters of France, —The rule was granted 3 eri 

on a joint affidavit of the Duke and another perſon. The page held in 
4 Duke ſworg that he believed himſelf to be the perſon parliament. 
1 meant in the libel, and that it contained falſe, ſcandalous 
N and malicious aſperſions, and inſinuations, againſt him, 


0 The other deponent ſpoke to the fact of having bought 
g the paper containing the libel at Haſtwell's ſhop, 

On the Friday following, the 28th of April, Dunning 
moved for a like rule againſt Bate, as the publiſher, upon 


15 the ſame affidavit, accompanied by another from Haſuell, 
"ld in which he ſwore, that rhe libel was brought to his ſhop 
Fas in manuſcript, without any name to it; that he. ſent it 
* to Bate, who was the editor, or conductor of the newſ- 
ght paper, and that Bare ſent it back next day, among other 


Ne papers for publication. | 
Lord MANSFIELD now ſaid, he was aware of an ob- 
}:Aion to which this application, as well as that againſt 
Hoſwell, was liable. The proſecutor, in his affidavit, had 
not ſpecifically denied the particular charges contained in 
the libel, and this was, in general, expected by the court, 
de before they would interpoſe by way of information. But 
kis Lordſhip ſaid, it had occurred to, him, that the nature 
of this libel was ſuch, that it might perhaps be an ex- 
ception to the general rule. It contained, beſides allega- 
vons of particular acts of a very foul and treaſonable 
nature, general charges of treaſon, and alſo imputations, 
« treaſonable language held by the proſecutor in the 
debates in the Houſe of Lords. That as to what was 
luppoſed to have been ſaid by bis. Grace in parliament, it 
certainly was unneceſſary to anſwer that by affidavit, 
k | Bb 3 4 decauſe 


1780. 


Lien Cc [18], and general imputations did not ſeem to fil 


The Kixs 
againſt 

.  HaswELL 

and Bars. 


for the chara 


could make any diſtinction between him and the loweſt 


L 389 ] 


[18] Bill of Rights, 1 W. & M. * or queſtioned in any court or plact 
fe. 2. c. 2. f. art. 9. © The free- © out of parliament? + 

« dom of ſpeech and debates in par- (e) 8upra, M. 20 Gee. 3. P. 284. 
«* liament ought not to be impeached - | 


. application, —If the rule were general, he thought it ought 


the news-paper called the London Evening Pefl, VosTes, 


there being great reaſon to think it was true, and there 


CAS IN EASTER TERM" 
becauſe what paſſes there can be queſtioned no where 


within the rule which requires a denial of the fats 
charged. His Lordſhip, however, added, that, if thete 
ſhould be a difference of opinion on this ſubject, the de. 
fect, which was only in point of form, might eafily be 
cured by a ſupplemental affidavit. | 
WILIXs, 20 (after expreſſing his very high eſteem 
er of the proſecutor, and his belief that nv 
man was more incapable of the crimes charged upon hin 
in this libel,) ſaid, he did not well ſee how the court 


= 17 wr ow ©@ © vs ow 0 (ws 


individual. —This obſervation had a reference to ſome 
topics which had been urged at the bar in ſupport of the 


to be adhered to in this caſe, and no inſtance had been 
ſtated where it had been diſpenſed with. 

Dunning, upon this, mentioned, that, in the late caſe 
of Rex v. Miles (c), the court had ſaid, the rule was not 
univerſal, He recollected three inſtances where informa- 
tions had been refuſed, for want of an expreſs denial of 
the ſpecific charge, but they were all very diſtinguiſhable 
from the preſent caſe. In oe of them, which happened 
during his early attendance on the court, the libel accuſed 
the proſecutor of being the author of a certain number of 


Dn = <= eo = f- © = =-* 


sE <c._o 


TFeuftice, ſaid, the imputation was a very groſs libel, but 


being no denial of it upon oath, the court refuſed the 
information. The ns e the caſe of Ge- 
neral Plaiſlow, who was accuſed of various ſpecific and 
circumſtantial acts of fraud and fwindling : and, although 
the charges were eaſily to be {erected he did not 
chooſe to deny them. The third was the caſe of Mile, 
There the proſecutor had taken upon himſelf to deny the 
ſpecific charges, and had not done it in a complete and 
explicit manner., On the other hand, he remembered 
tuo caſes, both of them recent, where a denial of the 
particular charge had not been inſiſted on. In the c-, 
the libel imputed ſodomitical practices to a Captain N. 
chots. In the other, the charge was againſt Lady Chamber, 
the wife of one of the Eafi-India Judges, accuſing her of 
adultery. In both thoſe caſes, the rule had been diſpenſed 
with; becauſe the parties accuſed were abroad at ſo great? 
diſtance; but he alſo conceived that an affidavit was not 
required, when the court, from their knowledge of the 

N „ pProſecutor, 
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impoſſibility that the party accuſed ſhould mike an affi- 
davit, but when that was not the cafe, if the court were 
to break through the rule on ſome occaſions, they would 
throw an imputation on the character of every perſon 
from whom they ſhould require an affidavit. The court 
mas not to know men, and could only act on what came, 
before them, | 


„ fs 2 Mon. the 


informations is diſcretionary, but he thought there ought, 
in all ſuch cafes, to be certain general rules to guide the 
court in exerciſing their diſcretion. Too much latitude 
was very dangerous, and the original propriety of a rule 
was of leſs importance than the ftrit adherence to it, 
if it was eſtabliſhed, But, as part of this libel contained 
charges which the Duke certainly was not bound to an- 
ſwer, perhaps it might be proper to grant the rule as 
prayed, and the proſecutor might make it abſolute oy. 
1 to that part. ; | 
Lord MansFiELD ſeemed to concur with BULLER, 
Juftice, in that idea, and WILIESs, Juftice, thought the 
word © falſe,” in the Duke's affidavit, a ſufficient denivl 
to ground a rule to ſhew cauſe. The rule was granted. 
Immediately afterwards, Peckham moved to make the 
rule abſolute againſt Haſtoell. Lord ManseiLD aſked, 
if they meant to-proceed againſt their own witneſs. The 
motion was perſiſted in, and the rule made abſolute. 
On Saturday, the 2gth of April, Lee acquainted. the 
court, that the Duke had made an affidavit, expreſsly 
denying all the ſpecific charges in the libel, except what 
related to his conduct in parliament. This affidavit was 
put in, and was an exact echo, (with negative words,) of 
the terms of the libel, 5 


point very fully, and had had a great deal of converſation 
* it, and the reſult was, that the rule was invariable. 

t it would be extremely dangerous If it were not ſb, 
The diſtinction hinted by Dunning the day before could 


* againſt one man more than another? 

ung read a note of a caſe of Rex v. Jennifan, it 
H. 13 Geo. 3. where the libel contained an accuſation of 
lolomy againſt Lord Arundel: and Lord MansrizLD, and 


* 


BULLER, Fuftice, obſerved, that the power of granting 


tot be admitted, for how could the court entertain 


4 


ATon, 7 tha the 
Juſtice, held, 4 ond nn 3 
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innocence. =» 80 | 
kunnen u id, le bad aways we ee TW. 
the rule to be general. If it was, the rank of the proſe- againſt. 

cutor, however eminent, could make no difference. In Haswi#Lt 
the two inſtances mentioned by Dunning, there was an and Barts; 


Lord MansF1eLD ſaid, the court had conſidered the 
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I 780. neral, it did not require to be anſwered by. affidavit [0], 
Ls ASTON, Zuftice, alſo faid, that it would be extraordinary 
The King if it were neceſſary to deny the charge, when its being 
- againſt true could not juſtify the defendant. That, if falſe, it ws 
 HasweLL an abominable calumny, if true the defendant ought w 
and Bare. have preferred an indictment. TT. 

Lord MANSFIELD then added, (as he had ſtated before, 
that it had ſtrack him, that the ſubject- matter might 
make an exception, for it would be abſurd, for inſtance, 
to require of a proſecutor to ſwear, that he was no x 
traitor or a thief. He ſaid, the court had looked into the 
proceedings in the caſe of Lady Chambers, and it appeared, 

that, there, the party applying for the information, (who 
was a third perſon,) had gone as far as the nature of the 
caſe permitted, by ſwearing to letters and intelligence 

from the Cape of Good Hope, where the ſcene. of the im- 

puted offence was laid, inconſiſtent with the allegations 

in- the libel. | 

This day, cauſe was ſhewn by Bearcroft, Howorth, and 

Anflruther.—They produced a joint affidavit of the de- 

fendant and ſeveral other perſons, tending to contradict 

that of Haſwell, whoſe teſtimony was alſo objected to, on 
the ground of his being an accomplice. 

In anſwer to this, it was inſiſted, by Dunning, and 
Lee, that, in this cafe, (of a miſdemeanour,) he would be 
a competent witneſs at the trial; and Lee faid, he never 
knew but of one inſtance where this had been controverted, 
and then the objection had been laughed at, and over- 
ruled. It was alſo contended, that, even if Bate's affidavit 
had contained a direct and unequivocal denial of his being 
the publiſher, that would not be a concluſive reaſon for 
refuſing-the information. 

Lord MansFlELD ſtopped Peckham 

the ſame ſide. 

Lord MANSFIELD,—{after obſerving particularly on the 
affidavits,)—Wherever a ſtrong probable ground is laid, 
the court will grant an information, if the ſubject- matter 
is fit for that mode of proſecution: and there never was 3 
fitter ſubject than the preſent. _ 

The rule made abſolute { 19]. 
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cl Thus in Eaſter Term, 30 


Geo. 3. the Duke of Athol having ap- 
plied for an information againſt the 
printer of a newſpaper, for a libellous 
paragraph in his paper, ſtating that the 

uke and his family were held in ſuch 
general abhorrence, in the Iſle of Man, 
that if he ſhould ſucceed in obtaining 
an act, then depending in parliament, 
it would occaſion a revolt; the Court 
held, that no affidavit from the Duke 
was neceſſary. 

119] The information was tried 


was brought up for judgment in 7. 


the enſuing Sittings for Middleſex, de. 
fore Buller, Juſtice, when the de 

was convicted, Haſeell being one of 
the principal witneſſes againſt bim. He 


nnn ren SINCS ⁵ĩð 


21 Geo. 3. and ſentenced 1 
priſonment of twelve month a 
King's Bench priſon. The . 
was delayed till that term, becauſe 


priſon was not till then ſufficiently te. 


ired to admit of priſoners, aſter the 
devaſtation committed by the 19%" 


in June 1780. ! 


1 


THE TWENTIETH YEAR or OEORGE 111. 791 
eee een . 


0 


gh 3 1 1 | 5 | 
The Kine againſt the INHABITANTS Of en a 
W1INCACOMB. | May. 


ULE to ſhew cauſe, | why an order of the court of A militia-man 
R quarter-ſeflions for Gloucgferſbire ſhould. not be quaſh- bring hired for 
ed, The ſpecial caſe ſtated as follows: ples Fane tg 

The pauper hired himſelf in the pariſh of Chipping tion that he 
Nerton, five weeks before Michaelmas, for a year, and, at we Ro 
the time of the hiring, it was agreed between him and his mo th, and, 
raſter, that his wages ſhould be paid weekly, at eight in lieu thereof, 
billings per week, and that, being a ballotted man in the ce 2 month 
militia, he ſhould be abſent for the month, and, in lieu gains a He ; 
of that month, ſhould ſerve. another at the -end of the ment without 
rar, He'was accordingly abſent thirty days in the mili- eee 
ta, and then returned to his ſer vice, but he only continued 
three weeks of the month which was agreed tp be ſerved 
in lieu of the month he was abſent. in the militia, leaving 
bs maſter a fortnight before Michaelmas. He expreſsly 
ſwore, that he did not ſerve his maſter a year by one 
rrek. Two juſtices had removed him from Vinchcomb to 
Ae Norton, and their order was quaſhed by the 

ns. 1 
On Wedneſday, the 3d of » Bearcroft, and Clifford, ' 
woved in of 15 order o 8 8 
1, that there was no hiring, nor, 2. any ſervice for a year, 
i Chipping Norton.—1. The exception was part of the 
onginal contract. There was to be an interval, and then 
the pauper was to come and ſerve in the enſuing twelve- 
month as much more as, pieced to the former ſervice, 
would make up the year; but a hiring under the ſtatute 
nuſt be for a whole year, without any interruption fore- 
ſen and ſtipulated for at the time of the agreement, as 
rs determined in the caſe of Rex v. Biſbop's Hatfield (d). 
ladeed the preſent caſe was more properly to be conſidered 
s liring by the week.—2., Here was plainly no ſervice [ 392 J 
lar 2 year, In Rex v. Caftlechurch 65 it was laid down 
Lord HaxDbwICkR, that the act of 8 & 9 Vill. 3. c. 30. 
:quring a year's continuance in the ſame ſervice, is to be 
wnſtrued ſtrictly, being an explanatory law, and in all 
tat caſes where different ſervices have been tacked together 
make up the year, there has been no interval of time 
tetween them. This caſe differs from that of Rex v. 
Vierligh (F), which was determined on the ground oy 


\'® #. 31 Geo. 2. Burr. Sarl. Ca, (f) M. 14 C. 3. Burr. Set. 
"7 Caſer, No. 234. 
N 9 Geo, 2. Burr. Seil. Caſer, | 
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the hiring was conditional; there, by the agreement, it 
was uncertain whether the. pauper would be abſent «» 
not; if he was, his place was to be filled up by another 
& qui facit per alium, facit per ſe. | ” 
Dunning, and Poole, on the other fide, contended, 
that, if there had been no agreement about the Pauper's 
ſervice in the militia, and the hiring had been, in 
terms, for a year, he would have gained a ſettlement 
although he had been called out, and had been abſent 1 


month on militia duty. If a contrary doctrine were t 


revail, militia-men would be in a worſe ſituation, and 


| leſs capable of gaining ſettlements, than the reſt of the 


King's ſubjects, which the legiſlature certainly never in- 
tended, This was the principle of the determination in 
Rex v. Wefterleigh. The reafon for the exception there, 
and in the preſent caſe, was the ſame; and here, if the 
militia had not been called out, there would have been no 
interval of abſence. The anxiety of the parties to guard 


againſt an event which required no proviſion to be made 


for it, could not make any difference in the law of the caſe, 
Lord MansFiELD,—l have no doubt that if this had 
been a common hiring for a year, and the pauper had 


| ſerved one month in the militia, and only eleven with his 


maſter, he would have gained a ſettlement, The maſter 


could not have refuſed his conſent to his ſerving in the 


[393]- 


militia, The only queſtion is, whether the particular 
agreement in this caſe does not make the additional month 
a part of the year. It is a great nicety, and we wil 


think of it. 


His Lordſhip, this day, delivered the opinion of the 
court, 

Lord MansritLD,—There is in this caſe a hiring for: 
year, and there is alſo a ſervice for a year, if it were not 
for the month's abſence in the militia, A ſervice muſt be 
for a continuation, without interruption, or adding to- 
gether broken pieces to make up the year, But here the 


agreement as to the abſence for a month, in the militia 


was only what would have been implied, and what the 
maſter muſt have conſented to. The year was completed 
five weeks before Micheelmas, and the additional month 
agreed for was only in the nature of a compenſation for 
the want of the pauper's ſervice while abſent in the militi, 
and equivalent to a deduction of fo much wages. This 
caſe, if not the ſame, is very like that of JW efterteigh- jr 


court ought to lean in favour of ſettlements, and the 


conſequences would be very extenſive, if we were to de- 
ee that a man ſhould loſe. his ſettlement by * 
his country in the militia. We are all of opinion, 
this was a good ſettlement, A 
Ĩ be order of ſeſſions quaſhed, and the 
of the two juſtices confirmed. , 
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WEBSTER againſt BANNIST EX. — . 


HIS caſe, which came before the court at different By an <xproſt 
T times, and in various ſhapes, was finally diſpoſed of Hife * 
this day. As it was often cited in other caſes during the yoni to fe 
period J have undertaken to report, I have thought it cure an an- 
night be proper to ſtate the ſubſtance of the pleadings, and _— Fry of 
the different proceedings, although I cannot give an ac- fire for 
count of the arguments of the counſel, and the court, on non-payment 
the principal motion, from my own notes, having been 0 — . nag 
zent when it came on. entitled to 

The caſe was, an action of debt on a board Plea, That 1ecover a- 
the plaintiff ought not to have any execution again the 1 
jerſon, or perſonal eflate, of the defendant, except money in the though he 
funds, or money lent upon real ſecurity only (g), becauſe he 8 been diſ- 
ſays that the debt in the declaration mentioned was con- l 
taſted or due before the 22d of January 1776, mentioned vent debtor's 
na certain act of parliament, entitled, “ An act for the age between 
« relief of inſolvent debtors, &c.” (16 Geo.” 3. c. 38.) and Frog 88 
that he was, before the 1ſt of January 1776, arreſted, and and the action 
n actual cuſtody, that he ſurrendered himſelf in diſcharge biought. 
of his bail, and was thereupon committed a priſoner to the 
priſon of the King's Bench, before the 26th of June 726 
ud was afterwards diſcharged according to the form of the 
ſad act, at the quarter ſeffions for Surry, on the 29th of [ 394 ] 
Juh 1776, and this he is ready to verify, wherefore he 
pars judgment if the plaintiff ought to have any execution 
zunſt his perſon or perſonal eſtate, except money in the 
funds, or money lent upon real ſecurity only, —The Repli- 
aun ſtated and made profert of the condition of the 
bood—which was, for the payment of an annuity of gol. 
year by the defendant, and another obligor, to the plain- 
i, in 78 payments, on the 11th of January, of 
0 July, and of October; the firſt payment to be 
male on the 11th of January 1772. —The replication then 
ſ forth, That after the 22d of January in the plea men- 
toned, and before the exhibiting the bill of the plaintiff, 
9 it, on the 11th of July 1776, 71. 10s. for one quar- 
i, and ſo other quarterly payments, on the 11th of Oo. 
% 1776, the 11th of January 1777, and the 11th of April 
In became due, and that the defendant had not paid 
or any part thereof, on thoſe reſpective days or 
fx other time, but tha whole remained due, “ by rea- 
: of which premiſes, the ſaid writing obligatory in the 
laration mentioned became rfeited, and the debt and 
accrued after the 22d of January 1776, in — 
ce 


| 


(3) 160%. 3. c. 38. f 41. Stated ſupra, p. 99. 


1780. 
of 
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4 plea mentioned,” and ſo concluded with a'verifieation... 
After this replication, there was an entry of judgment on 
action, but 


'Wenpsrex the record, for want of a plea in bar to 


againſt 


with ſtay of execution againſt the perſon and perſon 


Banu1sTes, eſtate, except, &c. until the plea depending between the 


[395] 


parties in that behalf ſhould be determined.— Nein 
That, before the ſaid 22d of January 1776, to wit, on the 
T1th of Junuary 1776, 71. 10s. for one quarter of the 
annuity becauſe due, and was not paid then, nor at any 
time ſince, but ftill remained due, whereby the bond wa 
forfeited, and the ſaid debt, by virtue thereof, accrued to 
the plaintiff before the ſaid 22d of January 1776.—Sur-rs 
joinder, That true it was that J. 165. for one,quarter be- 
came due on the r Ith of January 1776, but tilt the pla- 
tiff afterwards, at the inſtance and requeſt of the defend. 
ant, agreed to give him day of payment of the faid 71, 104, 
until a future day, to wit, till April following, and tha, 


on the 18th of April, the ſaid 71. 105. was duly paid, and 


that, at the time when the plaintiff ſo gave day of pay- 
ment, he did, at the inſtance of the defendant, wave and 
relinquiſh any forfeiture of the bond which had accrued or 
might accrue to him by reaſon of the non-payment accord- 
ing to the condition, and acquitted and diſcharged the de- 
fendant from ſuch forfeiture, and all and eyery debt and 
debts due thereby; and the plaintiff further ſays, that 


the defendant, by reaſon of the premiſes, was acquitted and 


diſcharged from ſuch forfeiture and debts. — Rebutter, By which, 
(proteſting that the ſur-rejoinder was not ſufficient in Jaw, 
and proteſting alſo that the defendant neyer requeſted the 
plaintiff to give ſuch day of payment, ) the defendant ſays, 
that the J 105. in the ſur-rejoinder mentioned, was not 
paid to the plaintiff in manner and form, c. Upon this 
i ue was joined. 3 
The cauſe was tried before Lord MANSFIELD, at the 
Sittings for Middleſex, in Eaſſer Term, 18 Geo. 3. and! 
verdict being found for the plaintiff, a rule was obtained 
by the defendant, for the plaintiff to ſhew cauſe, why the 
judgment ſhould not be arreſted ; which rule was aſter- 
wards enlarged to H. 19 Geo. 3. when the Solicitor Genera 
and Bower, ſhewed cauſe ; — Dunning, and Baldwin, for 
the defendant. ; 
The ground of the motion, (as I bave been well iv. 
formed,) was,. that, the bond being once forfeited, the 
debt became abſolute, and could not be again made con- 


tingent, by any waver of the forfeitufe, on the condition 


of payment at a future day; at ſeaſt it continued abſoluts 
till the compliance with the condition, which was not 
after the er therefore the fact of the 2 
with the condition after the inſolvency was immateria', 


the plaintiff ſhould have demurred to the rebutter * 
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d joining iſſue on an immaterial. fact. That the court 1780. 
'berefore ought to award a Repleader. n — —— 
On the other fide it was inſiſted, that an obligee might WISsTEA 
rare the forfeiture, and thereby prevent the debt from be- againſt 
coming abſolute even at law, eſpecially ſince the ſtatute of BannisTes, 
4& 5 Annes c. 18. The iflue, therefore, was not imma- 
rial, becauſe the debt was to be conſidered as contingent 
ic not at the time of. the inſolvency, according as the con- 
Aon was or was not afterwards complied with. Or, if 
the iſue was immaterial, that was no reaſon why the 
gaintif might not have judgment, provided enough ap- 
to entitle him to it on any part of the record; for, 
1 ſuch caſe, all that followed would be rejected (a), and F 
here the conditional waver appeared in the ſur-rejoinder, 
10d was not denied, and the debt was to be looked upon 
u contingent till a breach of the condition, and therefore 
ws ſo at the time of the inſolvency. 
BULLER, Fuftice, aſked if it was not a rule, never to [ 396 ] 
grant a repleader when the iſſue is found againſt the party 
tndering it. He ſaid he thought it was, and that he could 
find no caſe of any exception to it. 
The rule was diſcharged. ' 
The defendant, - when he was arreſted in this action, 
hd applied to ASTON, Juſtice, and afterwards to the 
court, to be diſcharged on filing common bail, and ob- 
tained a rule to ſhew cauſe, but which was, afterwards, 
diſcharged. | 
In Michaelmas Term, 19 Geo. 3. a writ of error was 
drought, but bail in error not being juſtified, a capias ad 
ſatsfaciendum iſſued in the enſuing term, the effect of 
which was prevented by a commiſſion of bankruptcy againſt 
the defendant, The validity of the commiſſion being af- 
trwards diſputed by the plaintiff and another creditor who 


at the oppoſed the allowance of the certificate, the Chancellor 
and 3 directed an iſſue, which was not proceeded upon, and the 
tained paintif having brought a ſcire facias againſt the original 
u the tall, the defendant furrendered himfelf, and, on a former 
aſter- Gy in this term, obtained a rule to ſhew cauſe why he 
eneral, ſhould not be diſcharged out of cuſtody. | 


This day, the Solicitor General, and Bower, ſhewed 
—Dunning, and Howorth, for the defendant. 

The ground of the application now was, that, although 
de defendant, by imprudently taking iſſue on an improper 
kit, had failed in his defence to the execution againſt his 

n, upon the pleadings, yet- he was clearly entitled to 
diſcharged under the inſolvent act. They produced an 
t8davit denying that there ever had been an agreement to 
ware the forfeiture, and ſaid, that no ſuch agreement had 
iy proved at the trial, and, if iſſue had been taken on 


J For this they cited 8 Co. 120. 133. 9 Co. 110. Hob. 56. Salk. 273. 


* 


1 
2780. that fact, it muſt have been found for the defendant, Th ha 
penalty therefore was a debt due at the time of the d. of 
Wrrsrix charge under the act, and confequentl he was no longer | 
apai anfwerable for it, with his perfon. 4 40 1 
Bankisr kz. On the other hand, it was inſiſted, that, if thete un 1 
any miſtake in · the pleadings, it was the defendant's on ret 
fault, and he had never moved for leave to amend; . By ca 
fides, they ſaid, (which was not contradicted on the other en 
ſide,) that it appeared at the trial, that a note had been ye 
given to the plaintiff for the payment both of the-quartze in 
due on the 11th of January 1776, and of that which we 1 
L 397 J to become due on the next quarter day, and that the phin- 
tiff, by taking this note, muſt be conſidered as having mn: 
agreed to give further day of payment. N B 
Lord MansFitLD faid, he thought the note would hae ſu 
been evidence of ſuch an agreement, if iſſue had been tn 
Joined on that fact, and that there was no doubt but the be 
party might wave the forfeiture, and accept what he ws al 
equitably intitled to. 5 | a1 
BuLLEr, Juftice, abſent. HERR ee | ne 
| | The rule diſcharged #21], u 
[21] The caſe. of Perkins v. trell v. Hoake, Il. 19 Gees 3. furs h 
land was not cited; I believe, in any of p.97. and Wylliev. Millan, M. 21 Ce. 3. 
the arguments on this caſe. Jide Cot infra, p. 519. 
6-3 -4l Hs 1 
8 The KING againſt GoDWIx. 4 
The court ＋ HIS was a rule to ſhew cauſe, why an information in lg 
_ 2 „.I the nature of guo warranto ſhould not be filed againl Ca 
lidity. of the the defendant, for taking upon himſelf the office of mayor 1 
eleclion of a of the borough of Portſmouth. by 
— 1 mga The material circumſtances. of the caſe were theſe : by 1 
queſtion is a charter of 3 Car. 1. the right of electing a mayor in this a 
new or doubt- borough is veſted. in the majority of the aldermen and bur- 4 
3 2 geſſes. The aldermen are twelve in number, and the * 
tor an infor- mayor muſt be choſen from among them. He is eleQed 15 
mation in the for a year, from Michaelmas. 10- Michuelmat, and © until 10 
nature of gue «©. one other of the aldermen ſhall be in due manner 31% T 
. Whe- form elected and ſworn mayor of the faid borough. (l 
ther, ifa The method of electing the mayor is this: A liſt is pre- wa 
mayor d foc> pared of all the aldermen, except the mayor then in office v 
the mayer of Each eleQor makes a mark or ſcratch. againſt two names in i 
the former this Tilt, and the two aldermen who have the majority of " 
Yoraingof. fuch ſcratches are put in nomination, Then the dio 6 
beer and is ballot for thoſe two, and he who has the majority on 1 
2 = _ 
ver by 


charter till a legal ſucceſſor is choſen, can be choſen the third year, under 9 un. 5.99 5 4 
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ballot is declared duly elected. The mayor is the returning 


397 ; 


officer on the election of members to ſerve in parliament. 
| By the ſtatute of 9 Ann. c. 20. 8. it is enacted, that The Kd | 
vo perſon who hath. been, or ſhall be, in any annual office agaioft y 
to which it belongs to preſide at the election, and to make Gopwne. 
return, of any member to ſerve in. parliament, ſhall be 
capable of being choſen into the ſame office for the year 
enſuingz and where any fuch officer is to continue for a 
gear, and until ſome other perſon ſhall be choſen and ſworn 
in, if ſuch officer ſhall voluntarily and unlawfully obſtruct [ 398 J 


ud prevent the chooſing another, he is to forfeit 100 /. 

In September 1777, Linzee, an alderman,” was choſen 
mayor, and ſerved the office till Michaelmas 1778, when 
Bliſel, © then acting at an alderman” (5), was elected to 
ſucceed. him, ànd ſworn” into the office. In the mean 
time, an information in the nature of quo warranto having 
deen filed againſt Bliſel for executing the office of an 
alderman, iſſue was joined in that cauſe, and, on the trial, 
averdict found for the crown. Bliſel then applied for a 
new trial, but was refuſed [22], and judgment of ouſter 
n entered againſt him; which judgment, on a writ of 
error in the Houſe of Lords, was affirmed. He continued 
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(b) Theſe were the words of the afh- 
duns of Linzee and others, on which 
the preſent motion was 
þ 399. Mete (d). 

22] That motion came on in E. 


in 10 C. 3. (Thur ſday, 6th May). The 
inſt cauſe had been 2 2 at the preceding 
yor ing Aſhzes for Hampſhire, before 

bam, Baron. There were fix iſſues, 
By bn the material one was, Whether / 
his i had been duly elected an alderman ; 
= ad this, with three, others, was found 
the yanſt him. One of the points on the 
00 nouon for a new trial was this: In 
i 1778, Eifel and one Pike were put in 


Wanation at the election of aldermen. 
The aſſembly conſiſted. of the mayor, 
Lau, / and three aldermen; Pike 
w chamberlain of the corporation, 


oo that account, becauſe the 


aldermen, and he could not hold 


le] But it is now ſettled that this 
Ant the criterion, - but that, when 
are incompatible, the ſub- 


made. Infra, 
duly elected, and ſwore him in. 


al the mayor, obje&ed to him as ine- 
witors of the chamberlain's accounts 


 ofice in the exerciſe of which he 
wia be liable toaudit his dwnaccounts. 


ſequent acceptance of one yacates the 


however ſtill to act as mayor, and, in September 1779, == 


The three aldermen however voted for 
Nite; the mayor alone for Blifel ; but 
he told the aldermen that their votes 
were thrown away, and declared Bliſel 
he 
anſwers given to the objections, juſt 
ſtated, to Pike's eligibility were, 1. 
That, although the uſage ſince the 
charter of Car. 1. had been to appoint 
the auditors from among the aldermen, 
there was no proviſion in the charter 
rendering that neceſſary, and, before 
the charter, they had been ſometimes 
choſen from the burgeſſes at large. 
2. That if the two offices were incom- 
patible, then the acceptance of the 
higher of the two, (that of aldermao,) 
%% fafle vacated the other. For this 
everal authorities were cited, (Com. 
Dig. Tit. Office, B. 6.) and the court 
were of opinion that the law was - 
ſo [O]. 13 Serjeant, and 

Dunning, ſhe wed cauſe. Davie, Ser- 


jeant, for the defendant. 


other. Mileuard v. Thatcher, M. 
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Rickman, a burgeſs, (and the attorney in the preſent pro- 


| health, and not having taken the ſacrament within a twelve- 


given of Linzee's being ineligible, the votes for him were 


_ reckoning the number of balls, there appeared to be twenty- 


They admitted, that the only queſtion was, whether Linz 
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fided as ſuch, at the election of a ſucceſſor, when Lins 
was re- choſen; but, on the charter-day for ſwearing inthe 
new mayor, Linzee did not attend, being adviſed, (a he 
{wore in his affidavit,) that he was not duly elected. Jn 
conſequence of this, Bliſel ſtill continued to aQ, till the 
21ſt of October 1779, when the aldermen, having given 
him previous notice, met and amoved him, by virtue of 2 
power veſted in them by the charter, and elected Carter, 
another alderman, in his place. Carter afted for fone 
time, till being adviſed” that his election alſo was illegal, 
he obtained a mandamus to the aldermen and burgeſſes to 
proceed to the election of a new mayor. In obedience to 
this mandamus, an election was held on the 10th of E. 
bruary 1779, at which Carter. preſided as ſenior alderman, 
On that occaſion, when the town- clerk and chamberhin, 
(whoſe buſineſs it was,) came to make out the liſt, Carter 
directed them not to inſert Linzee's name in it, treating 
him ſtill as mayor under the charter, there having been no 
legal election ſince he was choſen in 1777. Howerer, 


ſecution,) was permitted to inſert Linzee's name. The 
greateſt number of ſcratches were for him; the next for 
Lord Hawke, . (alſo an alderman,) and the feweſt for the 
defendant; but Carter infiſted, that, notice having been 


thrown away, and that only Lord Hawke, (who had ſent 2 
Jetter ſtating that he was ineligible, being confined by ill 


month (;),} and Godwin ſhould be balloted for. Rickman 
inſiſted, on the part of Linzee, that, as he had never aGted 
ſince Michaelmas 1778, and there had been intervening 
mayors, de facto, ſince his former mayoralty, be did not 
fall within the meaning of the act of Queen Anne. Ac- 
cordingly, his friends proceeded to ballot for him, and, on 


one for Linzee, and only twelve for Godwin - but Carter 
ſtill profeſſing to conſider Godwin as duly elected, he un 
ſworn in, and took upon himſelf the duties of the office. 

Bearcroft, Groſe, Serjeant, and Ler, ſhewed cauſe.— 


was ineligible, and the votes given for him thrown 237 
for that, if the law was not 2 Godwin's election was void. 
But they contended, that, under the circumſtances 
caſe, Linzee's ineligibility was clear, and that the electors 
were ſo fully apprized of it, that the court ought to 

the queſtion in this _ of the proceeding, without the 
circuity and expence of a trial on an information in 
nature of quo warranto. Linzeꝰs conduct, they ſaid, vs 
manifeſtly, and throughout, a meer trick and * 


(i) 13 Car. 2. flat, 2. c. 1. 612, 5 Geo. 1. c. C $5 
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to evade the ſtatute of Anne, and entitle him to act 
25 mayor at any time, when he ſhould have a turn to ſerve 


io ſwear, that Biel was, or that he believed him to be, 
in alderman, when he was choſen: mayor, but only that he 
Ad as ſuch (I), plainly admitting thereby, that he knew 
he was not duly entitled to that office, and he had voted 
him s mayor, knowing his defect of title as alderman, 


e merely that one of his own party might, de facto, take 
l, pon himſelf the office, to give him a pretext of being 
to digile for the enſuing year. Bliſel, not being eligible, 


#25 no mayor, and therefore, by the expreſs words of the 
charter, Linzee continued to hold over, and conſequently 
v3 ineligible at the laſt election. His not having af 
during Bliſſel's year could not make any difference, becauſe 
the ſtatute of Queen Anne applied to mayors de jure. 


1 returning officer for the borough. He had not ventured The 


399 
1780. 
— 
K. 
OCopwin. 


[. 400 ] 


vp They cited the caſe of Rex v. The Corporatian of Cam- 
00 bridge (1), in which the court had decided the validity of 
er, an election of mayor, on a rule to fſhew cauſe, upon the 
o- ground that the facts were clear and indiſputable. 

be The Solicitor General, on the other fide, contended, that 
for this caſe was not within the meaning of the ſtatute of 
the Queen Anne, the only object of which was, to prevent 
een the office of returning officer continuing permanently in the 
ere ame hands, Here, there was no doubt, but Baie would 
it 2 have been returning officer, if an election of a member of 
il parliament had happened while he continued, de facto, to 
Ive- aerciſe the other functions of mayor. He had never been 


man wſted from that office, upon an information in this court, 


(ted u not having been duly elected, but, on the contrary, was 
ning treated as mayor, in the proceedings by which the corpo- 
not nion had removed him. At any rate, this was too im- 
Ac- rant a queſtion to be decided in this ſummary way. 
on The whole ought to be put upon record, that it might be 
nty- iu the power of the parties to have the point ſolemnly ar- 
arter ged and adjudged, and if they choſe, re-conſidered, in 
vn mother place, on a writ of error. | 

- Lord Maxsm1ELD, The only queſtion now before the 
4 .— 


court is, whether the caſe is ſo clear, as that we ought to 
tefuſe an information to try the title; when it is admitted, 
Wa 3 that the perſon ſworn in had not the majority of votes. It 

8 contended that Linzee was clearly ineligible under the 
Kt of Queen Anne, becauſe, by the charter, he had a right 
o hold over, although, in fact, he did not act as mayor, 
ad Bliſel-did. The object of the act undoubtedly is, 
bat the ſame perſon ſhalt not be returning officer during two 
ave years. But there has been no caſe on the con- 
futon of this act, and the court cannot, in a ſummary 
, decide, whether the intervention oi a mayor, . de fatto, 
15 e makes 


hae, p. 398. Note (b): j —_ 
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The paro- 
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the vicar of 
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in Coventr 
eſtabliſhed by 
19 Geo. 3. 


. 60. wie 


not ratcable 
to the poor. 


CASES IN EASTER TERM 


makes a difference [7 7. It is faid, Fels eleftion we 


fraudulent, But both fides have not been heard, and 
fraud muſt be manifeſt and groſs before the court will de. 
cide in the firſt inſtance. In the Cambridge caſe, the fra 
was palpable. They had elected a gentleman who was jug 
gone to America, and there was no ground ſtated of an 
belief, that he would return within the year. If he had 
choſen to return on purpoſe, near half a year muſt hate 
elapſed, before he could have had notice, ſo as to come back 
to England. However, in that caſe, the application wi 
for a mandamus to proceed to chooſe a mayor, and mak. 
ing the rule abſolute was not final, for the corporation 
might have returned to the mandamus, that there wa; 4 
mayor, if they had thought the former election could be 
ſupported. N 
0 The rule made abſolute. 


ler] Rex v. London, M. 27 Geo. 3- Term Rep. 423. 425, 426. 


The K IVG againſt Toms. 


THIS was a rule to ſnew cauſe, why an order of ſeſ- 
ſions, confirming a poor's rate, ſhould not be quaſhed, 

In the year 1558, which was the 4th of Philip and the 
g5th of Mary, a private act of parliament paſſed, ent- 
tled, „An act for the payment of zithes in the citie of 
% -Cxventrye,” by which, after reciting, That formerly the 
tithes, profits, and caſualties, of the two vicarages, or po- 
riſhes, in that city, St. Michael's and the Trinity, er 
ſufficient for the maintenance of the vicars, but had, of 
late, ſo much decayed, as to be inſufficient. to anſwer that 
purpoſe, and that there was no ordinary way, by the lv 
or ſtatutes of the realm, to enforce the inhabitants to pay 


any other kind of tithes and duties to the vicars, than they 


themſelves ſhould think meet (2), — it was enaQed, that 
the citizens and inhabitants of the ſaid city and ſuburbs 
ſhould pay their zithes to every of the ſaid vicars, after the 
rate of twelve-pence by the year for every ten fillings 
rent, by quarterly payments, and every houſholder paying 
ten ſhillings rent, or above, was diſcharged of the four 
Hering days, but his wife, children, or ſervants, taking 
their rites of the church at Eafter, were to pay two. pence 
for their four offering days, yearly. If any variance ih 

ariſe for non-payment of any tithes, or upon the ue 
knowledge or diviſion of any rent or tithes, ſo that 20 
houſe or other things mentioned in the act ſhould eſcape 
without rating, or if any doubt ſhould ariſe on an other 
thing contained in the act, then, on complaint made 


(e) Infra, P. 403. Note [LI]. 
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grieved, to the mayor, he was, by the advice of 


— to call the parties before him, and make a 


1780. 


final end, awarding coſts at his diſcretion, and that of his The Kino 


affiants, and, if he did not make an end within a month 
after complaint made, or if any of the parties found them- 
ſelves aggrieved, 'then the Lord Chancellor of England, 
upon complaint to him made, calling to him the two Chief 
Juſtices, was to make ſuch final order, and award ſuch 
coſts as to him or them ſhould ſeem meet. | 
This act, manifeſtly very difficult in the execution, did 
pot appear to have ever been enforced, till Rann, the vicar 
of the Trinity, attempted it, a few years ago, againſt 
Green, one of the inhabitants of that pariſh, by an appli- 
cation to the Chancellor; in conſequence of which, his 
Lordſhip, calling in the two Chief Juſtices, made an order 


on Green for the payment of the rate of two ſhillings in 


the pound. Green refuſed to comply with this order, and 
the act had not provided any particular method of carry- 
ing it into execution. Rann, therefore, brought an action 
of aſun;pfit upon it, which was tried before Lord Mans- 
HELD. In his declaration in that action, the plaintiff de- 
ſcribed the ſtatute as being of the 4th of Philip & Mary, 
whereas the record, when produced in evidence, appeared 
to be of the 4th and 5th of Philip & Mary. It was con- 
tended by the defendant's counſel, that this was a fatal 
variance, for that there was no ſuch year as the 4th of 
Philip & Mary, fince the Queen had reigned a year longer 
than her er this caſe differing from the common 
inſtances of ſtatutes deſcribed as of two different years of 
the ſame reign. In thoſe inſtances, as every act has rela- 
tion to the firſt day of the ſeſſion, (unleſs ſome other day 
vfized in the act itſelf,) it was, they ſaid, indifferent whe- 
ther both years were mentioned, or only the firſt, in the 
deſcription of the act, but, in the preſent cafe, the words 
* 4th and th of Philip & Mary, made a material part 
of the deſcription. A verdict was found for the plaintiff, 
but the ſame objection being urged on a motion for a non- 
ſuit, (which was made in Michaelmas Term, 17 Geo. 3.) 
the court were of opinion, that the variance was fatal, and 
the rule for a nonſuit was made abſolute (1) [+ 98}. 
Had it not been for this miſtake in pleading, the plain- 
if would probably have ſucceeded, for the court ſeemed 
io be clear, that the action of aſumꝑſit would lie upon ſuch 
an order (n). But till there were great difficultics in the 
way. 


againſt 
Tons. 


(1) Hill, Serjeant, argued for the (m) Vide Bell v. Burrows, C. B. E. 
plaintiff, and e for the defendant. 5 Geo. 3. HY Nt. Prius, Ed. 1755. 
o, 


198] That caſe of Raus v. Green p. 129. Vide, ſupra, p. 
been lince reported, Cop. 44. [cf 99]. 


[+ 99] Vide, allo, 8 v. Bullen, infra, 40. 
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The Kive ſhould diſpute the payment, and there was great oppoſition 
7585 raiſed in both pariſhes againſt the attempt of compelling x 
Toms. regular compliance with the at, At laſt, both the vicar 

applied to parliament, and two acts were paſſed, the fir 
for the pariſh of the Triniy,.(19 Geo. 3. c. 57.) the other 
for that of St. AdichaeFs, (19 Geo. 3. c. 60.), by which 2 
new mode of rating, and a more _ method of enforcing 
payment, were eſtabliſhed.  _.- 
The ſtatute relative to the pariſh of St. Michael; wi 
intituled, 4 An act for eſtabliſhing certain payments to be 
« made to the vicar of the pariſh of St. Micheel's, in the 
« city of Coventry, in lieu of tithes, and for repealing ſo 
F much of an act of the 4th and 5th of Philip & 1 
« relates to the payment of 7ithes in the ſaid pariſh,” 
preamble recites, that certain rates and payments had been 
made to the vicars of the pariſh, which compoſed the prin. 
cipal, and almoſt whole, of their emoluments [1] ; that, 
by an act paſſed in the 4th and 5th of Philip & Mary, two 
ſhillings in the pound had been charged on the occupiers 
of all houſes, buildings, and gardens, within the city and 
ſuburbs, and made payable to the vicars of the reſpedtive 
pariſhes therein; but no payment or claim had ever been 
made under the ſaid act, within the pariſh of St. Michael's; 
that, if enforced, it would now become an intolerable 
burthen, and a ſubject of endleſs expence and litigation, 
and that the vicar and inhabitants had come to an agree- 
ment to raiſe, by a rate, certain ſums of money, to be 
paid to the vicars for the time being, in lieu of the fad 
ancient rates and payments, and of all rights and claims 
under the ſaid act (m). The new ſtatute then enacts, that 
all the ancient rates ſhall ceaſe, and the ſtatute of Philyp & 
1 Mary be repealed, and ſubſtitutes a new rate or aſſeſſment, 
3 declaring, . That ſuch rate or aſſeſſment ſhall be in lien 
* and full diſcharge of all ancient payments,  Eafer ofer- 
© ings, tithes, and other eccleſiaſtical dues, claims, and 
[ 404 ] « demands whatſoever, heretofore paid or payable to the 
| *« vicar, (except furplice fees, and ſuch ſtipends, dos. 
« tions, and bequetts, as have been heretotore, or ſhall 
« be hereafter, beſtowed upon the vicar for the ume 
« being) (n) ;” The rate to be made by aſſeſſors, one half 
appointed by the vicar, and the other by the inhabitants, 
an the payment to be enforced by diſtreſs and ſale (0). 
By $ 28. an option is given to the pariſh officers, to raiſe 
yearly, by a pound rate made by them in the proportion 


preſcribe! 


F 1] So that probably from the time before the old ſtatute. Supro, . 491+ 
of Fb. & M. till this new act the vicars Note (a). 
were paid by arbitrary and voluntary (m) g 1. (=) 51. 
contributions, in the ſame manner ag (o) $ 18+ 
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preſcribed by the act, any ſum not exceeding 3000. nor 
leſs than 151 and to pay the ſame to the vicar by equal 


« charges, and expences whatſoever, parochial, parlia- 
« e or otherwiſe howſoever, which ſaid ſum is to 
« be in full ſatisfaction of all the vicar's claims under this 
« ad, and, in ſuch caſe, 8 payment by the 


The order of ſeſſions now brought beſore the court ſet 
forth, « That it appeared, that, in a rate for the neceſ- 
% fary relief of the poor of the pariſh of Sr. Michael, in 
« the city of Coventry, for one month, bearing date the 1ſt 
« day of December 1779, the appellant was rated in the 
« words and figures following : | 

« The reverend Benjamin Toms, vicar of the ſaid pariſh, 
« for his parliamentary payments, in lieu of 7;thes—yearly 
« rent 200,101,” N 
Then, after ſtating that in the ſaid pariſh there are ge- 
nerally four or five rates for the relief of the poor in each 
jear, the caſe recited the proviſions of the act of 19 Geo, 3. 
7, 60. and ſet forth, ( That in purſuance of the ſaid act, 
and within the time therein limited, an aſſeſſment, bearin 
date the 13th of Auguſt 1779, was regularly made, ent 
led « An aſſeſſment by an act of parliament, (ſtating the 
tile of the act,) for the ſaid vicar for one year, amounting 
in the whole to the ſum of 274 /. 145, the greater part of 
which hath been collected, and the remainder is now col- 
letting by the ſaid vicar,” That the ſaid Benjamin Toms 
vs rated as above to the poor of the ſaid pariſh, in reſpect 


LIS RTS , 5 ME_ US... fy. ua ir Po 3 - 
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pulament and aſſeſſment made in purſuance thereof. That 
the annual income received by the ſaid Benjamin Toms as 
ner, before the paſſing of the act of 19 Geo. 3. amounted 
in the whole to about go/. a year, including the Eafter 
oferings, which amounted to about 40 /. thereof; but that 
neither he, nor any of his predeceſſors, had been aſſeſſed 
tothe poor in reſpe& thereof.” 

Dunning, Wheeler, and D' Exwer, argued in ſupport of 
the order of ſeſſions.— They contended, that this was a 
ſpecies of property clearly rateable under the ſtatute of the 
N of Elizabeth,” Tithes are expreſsly mentioned in that 
„and although there is no direct deciſion that a 
alu is rateable, the principle has often been recognized, 
vin the caſe of Rex v. Lambeth (7). This is in truth a 


FAI 


FE 


EELSES EEE 


Fl & Mary, and that of the preſent King, declaring, 
a their very titles, that the payments were to be in lieu 
- The exemption in the 28th ſection of the preſent 
4%, Kt whence it was argued at the ſeſſions that the 
aſſeſſments, 
(g) T. 8 Geo, 1. 1 Str. 525. 
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erly payments, „ clear of all taxes, deductions, The Kine 
7 againſt 


pariſh officers, the power of appointing aſſeſſors is to ceaſe, 


of the ſaid revenue accruing to him from the ſaid act of 


[ 405] 


Mr eſtabliſhed by act of parliament, both the ſtatute of 


495. 
1780. 


— — 
The King 
againſt 
Tous. 


ſmallneſs of his income, and is neither a proof that he was 


not contribute to the pariſh burthens now that his ſalary 


act, when it was depending in parliament.) —lIf any fuck 


mentioned in the bill, which would have given the vicar an 


0466 ] 


may have been inſerted from ſome idea that the falary 


rate, afford the ſtrongeſt proof to the contrary ; for it i 
very ſtrange reaſoning to ſay, that where an expreſs ez. 


As ES IN/EASTER/TERM/: 
aſſeſſments, however made, were not liable to che poor, 


emption is given in a particular caſe, ſuch exemption is 
alſo meant to take place in another caſe, where nothing 5 
faid about it. If the vicar was never rated before the ney 
act, that only aroſe from indulgence, on account of the 


not then liable to be rated, nor a reaſon why he ſhould 


has been encreaſed from gol. to near 3ool. a year, 

The Solicitor General, Lee, Digby, and Gough, on the 
other fide. — Theſe payments, though called tithes, are, in 
their nature, quite different, and reſemble rents ari 
from land, which have been determined not to be ratcadlc, 
Part of the payment is given in lieu of Eaſter offerings, and 
they are clearly not rateable, —( Dunning ſaid he conceived 
they were).—lf this attempt ſucceed, - a fraud has been 
committed both on the defendant, and on Ramn, for it 
was certainly not in the contemplation of the parties, when 
the two acts paſſed, that there ſhould be any deduction 
from the new falary-—( Lee ſaid he ſpoke this of his own 
knowledge, having been caunſel for Rann in ſupport of hi 


— LS} — — — % a $a 2 i. a 4 1 


deduction bad been intended, why was it not expreß) 


—» &© £-T Q. Sn T2 


opportunity to object, or oppoſe it? By 5 30. of 19 Ge. 3 
c. 60. half the expence of the act is to be paid by the vicar 
out of the firſt money collected under it, and, ag the ſub- 
ject of this rate is the firſt aſſeſſment under the act, and 
he is rated to the full amount, he will pay for what, in 
truth, he will not receive. As to the expreſs words of cr. 
emption in { 28. there is little ſtreſs to be laid upon 20 
argument from thence, on one fide or the other. They 


3 BY mand 


would otherwiſe be rateable if paid in a groſs fum 07 
the parith, | 34s + 466 ; 
Lord MaxsFiELD,— This is in the nature of a private 
act. of paxliament, where the legiſlature only lends its aid 
to the agreement of the parties, in order to render it effec 
tual, when any public reaſon ſtands in the way. The pa 
ments eſtabliſhed by the act of Philip & Mary were t 
rateable under the ſtatute of 43 Elizabeth, They were in 
the nature of rents for houſes, which are not rateadls 
Thoſe payments, if enforced, would have been double 
what has been ſubſtituted in their place, but, on the other 
band, the remedy by application to the ſummary juriſdc- 
tion given to the Chancellor and the two Chief Juſtices 8 
yery inconvenient to the vicar.—(His Lordſhip here #1 
the differept proceedings in the caſe of Rann v. * 


=» 
— 


ED 
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5 Upon this the pariſhioners and vicar of St. MichaePs came 1780. 

iz to an axreement. For what? Not that the new payments a 
. would be made liable to a duty to which thoſe which they The King 
Is vere ſubſtituted for were not llable The agreement was, againſt 

5 that the vicar ſhould receive to a % amount, but more Tous. 
ew why. If the ſum ſhall amount to 280/. the vicar is to 

he receive that ſum clear of all parochial and other deductions, 


provided the pariſh chooſe to take the collection of the rate 
upon themſelves. This they certainly will do, whenever 
it is likely to exceed -the 280/, The vicar will only have 
the collection to make, when it falls under the ſum. Is it 


the poſſible that it could be intended that when he received 
„in 4; that 280“. it ſhould not be free from all deduction ? I 
ling am clear that the true meaning of the act is, that this pro- 
able, perty ſhall not be rateable to the poor. 

and Witt gs, and ASHHURST, Juſtices, of the ſame opinion. 
ved BullER, Fuftice, abſent. 

been The order of ſeſſions, and the rate, quaſhed [1]. 
or it 


II] In T. 22 Geo. 3. the rateability agreement with the pariſhioners, and 
of the new payments in the pariſh of contains no clauſe like 19 Geo. 3. c. 60. 
* the Trinity came in queſtion upon a F 28. they held that the payments there 


of his hecial verdict, in the caſe of Rann v. are rateable. The caſe was argued b 
* Pickin and others, when the court de- Balguy, for the plaintiff, and Dayrell, 
ref chred, that the ground of the decifion for the defendants. & Vid Lowndes 


in Rex v. Toms, was the agreement v. Horne, C. B. H. 19 Geo. 3. 2 Blackft. 
ad optional clauſe ; and, as the act 1252. | | 
rlaive to Rann's pariſh did not paſs by 


1407 ] 
bat, in WY PAYNE againſt RoGERS. I 0: 


IE plaintiff was tenant of a commonable tenement, If a perſon _ 
and his landlord had brought an action on the caſe, in * AE. 
ws name, for an encroachment on the common by in- in the name 
Wure, and had offered to indemnify him againſt all coſts of his tenant, 
nd charges in the action. Pending the ſuit, the defend- ar -der 
er nt procured a releaſe from the plaintiff, upon which the the nominal 
as anJlord obtained a rule to ſhew cauſe, why this releaſe 2 

ould not be delivered up to be cancelled, and he be per- eee away 
Ute to races in => cauſe, in the name of his tenant. leaſe tob be 
: rule was oppoſed, on the ground that the court delivered up, 
arte ould not interfere, as the landlord 5 not a party on the — 8 
| doodle cord; chat he had not been under any neceſſity of ufing to procced. 
1 name, but might have ſued in his own, for 
milde "jury done to the inheritance; and that the defendant , 
a hex; with prudence, go on in this action, becauſe - 
-—ant was not able to pay coſts, if there ſhould be a 
re ſtates Tilt againſt him. 0 pert Foes 
11 The 
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1780. The court exprefied great indignation at this 

78 of the. defendant, to . a — Goa om 
Paywy right in the name of his tenant, ASHHURST, Fuffic 
againſt ſeemed to doubt, whether the landlord could have. ſued 
Rogers, in his own name, under the circumſtances of the caſe, w 
ſtated by the affidavits ; and Lord MansmeLD ſaid, that, 
as to the danger of the deſendant's lofing his coſts, that 
would be the proper ſubject of an application for the 

interference of the court. 5 „ 
Haworth, in ſupport of the rule. Bald twin, for the 

defendant. ' 4 \ 

BULLER, Juſlice, abſent. | W hog 
£1 | The rule made abſolute. 


Monday, sh Brown and Another, Executorsof Gravart, 
" - - againſt BULLEN, Aſſignee of Fox, a Bank- 


rupt. 
Afengje will A CTION for money had and received, tried before 
_—_— Lord MANSFIELD, at the Sittings for Middleſex, after 


under an order laſt Meichaelmas Term; verdict for the plaintiff, but with 
of commiſſion- heave to move to ſet aſide the verdict, and enter 2 nonſuit 
8 Davenport accordingly, obtained a rule to ſhew cauſe, 
—In ſuch ac- on Thurſday, the * 27th of anuary, Which came on to be 
tion, the pro- argned on Meducſday, the gth of February, 
ecedings dige The Solicitor General for the vlaintiffy,=— Denning and 
_ oo 9 for the Fara x 

uliyeevidence e Cale, upon his Lordſhip's report, appeared to 
OT as follows :;—'Fhe teſtator, ing proved a debt of 
aſlignees can- 410/. Fs. 7d. under the commiſſion againſt Fox. Aﬀer- 
8 a wards, a dividend of fix fhillings in the pound being de- 
dh blanntiff. clared by the commiſſioners, and Gravars having died in 
* [ 408 the interval, the plaintiffs, as his executors, demanded 
| their ſhare of the dividend, amounting to 123/. 10 
which the defendant refuſed to pay, alleging, that there 
was a balance due by Gravait to the bankrupt. Upon 
this, the plaintiffs brought this action. The defendant 

pleaded non e and delivered a notice of ſet off. 

At the trial, it was contended, on the part of the de- 
ſendant; 1. That the action could not be maintained, the 
oy method of recovering debis, proved under a coc. 
miſſion, of bankruptcy, being by application to the Great 
Seal; 2. That, if the action was maintainable, the con- 
bderation and circumſtances of the debt muſt be gone ini 

aud proved, ag in other actions of qt 3. That, i 
this was not incumbent on the plaintiffs, yet it was * 
petent to the defendant, to avail himſelf of che pouce 


(1 Lord 


8 FE S , ß 


— 


thought, 1. That the action was maintainable; 2. That 


the commifßoners, was by petition to the Chancellor; that 
by the ſtatutes, the oath of the party is to be the proof 
of the debt, and a particular penalty is impoſed for ſwear- 
ing to a falſe debt (r); and, 3. That as the commiſſioners 
have a power of ſetting off mutual debts (s), the ſum 


HH Eo 4a cacec cs 


* 


; ſhould happen, that only one ſfde of the account appeared 
before the commiſſioners, or that any article was omitted 
on either fide, on application to the Great Seal, the ac- 
count would be again 
miffioners, or, in caſe of difficulty, to the maſter, . 
Theſe topics were now enlarged upon, on the part of 
the plaintiffs. "MY 

For the defendant, it was admitted, that reljef 22 
hare been obtained by application to the Great Seal ; but 


it was faid, that it did not therefore follow, that the de- 


the caſe, on the trial of an action at law. Indeed the 
xtion itſelf was novel, and would, if encouraged, tend to 


meant to ſubject aſſignees to actions from creditors, The 
proper courſe, and daily practice, is, for them to ſeek 
their relief by application to the Chancellor. But if the 


and ation is maintainable, as the plaintiffs have choſen to 
come into a court of law, they muſt be ſubject to the 

to be ſame conditions with others ſuing in the ſame fart of 

bt of ation; - they muſt give the regular evidence of their debt, 

— there being no inſtance where a man, can, in a court of 


g 4 lar, ſubſtantiate a demand by his own oath. The in- 
ed in tention of the bankrupt laws was only, that the oath: of 
F the creditor ſhould be concluſive to the effect of entitling 
, 1 kin to vote for aflignees. For every other purpoſe it may 
te queſtioned. The plaintiffs muſt alſo beni to have 
** the demands of the alſignees ſet off againſt them, there 


1. g no exception of which they can avail themſelves in 

* the ſtatutes of ſet- off. If the defendant were to go before 

2 the Chancellor, he would perhaps direct an iſſue, and 
» 


m_ hen the parties would, after that circuity, find themſelves 
x « a the ſame ſituation as they now are in, If the defendant, 
. — OG allowed to ſet off the debt due by the plaintiffs, 


" the mean time, have paid away what they ſhall receiv 

if ime, paid aw: t they ſhall receive 
ge nder the dividend, and by ec plene adminiſtravit 
=» ve him entirely of all remedy. | | 
MansriELD ſaid, this was a general queſtion, and 


(r) 5 Gee, 2. c, 30. } 29. 


You, 1 29 5 Geo. 2. c. 30, 5 $2, 


M THE TWENTIETH YEAR OF GEORGE 111. 
Lord MANSFIELD over-ruled all thoſe points. He 


zroved muſt be, taken to be the balance due; but if it 


ned, and referred to the com- 


ſendant might not avail himſelf of the truth and juſtice of 


diturd the execution of the bankrupt laws, which never 


driven to fue them in another action, they may, G 


to be looked into,” That at preſent of the two 
NE opinions, 


1780. 
— 
the only way to queſtion the proof of the debt taken by Brown 


BVULLEN»> 


[499]. 


and the different points which been N. 


[410 ] 


action was maintainable, and that, after a debt is 
dated before the e! eee it cannot be lit 


A 


. 5 
by : 
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D 
Fab than. that Fan come Ro ed » 


mult go back to ms ed to. have the Aiden 
which would be circuitous and inconvenient. 
The court took till this term to conſider 294 
fot now, Lord MaxsrIxL p delivered their opinion a 
WS: 
Lord MangrinLD,—(after the fafts of the caks 


allowed the plaintiffs to recover their ſhare "YN 
againſt the affignees, as money poſitively and cp 
paid into the hands of the affignees for their uſe. - We ae 
all of opinion, that the direction was - right, that the 


hl * 


an application to the Great Seal. Mr. Fu/tice Butts 
Steer © may de underiond that he concurs nth 


"PT IMs "The rl dl 


The End of EasTzR Term a0 Geo, III. 
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tn the Twentieth Year of the Reign of Grone lit: 17805 | 
APO RES ELIF fs CI * ALES 22 FF rr ; / , 

$Srracy. and Another, Aſſignees of Bisnor, a Tuefuay, zom 
Bankrupt, againſt HuLss and Others. 


his was an a dion of treſpaſs againſt Hulſe and Ben- | 
yen, two juſtices of the peace, and Barthropan ex- 1 a —_ 
ciſe-officer, It was tried at the laſt afſizes for the re. 


. 10 | 17 org ig in arrear for 
8 of Eſſex, before ASHHURST, Juſlice, When a verdict the ſingle du- 
was found for the plaintiffs, with 59/ 67. 4d. damages, 1 N 
ſubje& to the opinion of the court, on a eaſe which ſtated 1 ;, path 

us follows: r 51 | „ ds ae vicdted atter 
A commiſſion of bankrupt was iſſued againſt. Biſbop, me »Sgnment 
(who was a et on the 4th, of February, 1779, oy „ 
nnd his eſtate aſſigned to the plaintiffs on the 1 7th of that tier ate « lien 
month; the act of Ware baying been committed on ug the = -: 
the 29th. of January preceding. On he 4th of March, an parts een or 
information, was exhibited againſt him, before the defend- in the bands of 
ants Hulſe and Benyon, for not paying 291: 1 37. 2d. the din agen: 
Aale duties then due and payable, for candles made by 1 | 
bim, between the gth of November. and the 23d of De- 
. ember 1778. On the ſame day on which the information 

vn exhibited, he was ſerved with a ſummons to attend the 

Juſtices on the 6th of March, whiah he did; and then ac- _ | 
. tnowledged, that the ſingle duties were due, and unpaid ; [ 49% 1 
uheteupon they convicted him in the penalty of double 5 
duties, amounting to 590. 67. 4d.; and illued their war- 

rant to the defendant Barthrop, and another exoiſc-officer, 

© Wthorifing and der them, and every of them, * 

that upon all the candles,-and all the. materials andufenſils 


4 


" for making of candles, in the cuſtod of Biſhop, er any. | 
; y ſhould e 
— tes. 108. of 


— 


40 * | 
' ſan or per ns iniruft for fi » they 


- — — — 
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- - — —ñ—ä——— — IEEE 


— 


CASES IN TRINITY TEAM 
& of 590. 6s. 4d. recovered againſt him, far a certain of, 


| * fence committed by him againſt the Taws and Rafutes of 


L exciſe, wheregf he ſtood convidted z* then direing a 
ſale, if they ſhouſd not be redeemed within ſix days ; and 
if there ſhould be any overplus, to render it to Biſhop, By 
virtue of this warrant, the officers diftraingd the goods in 
the declaration mentioned, (being candles, materials au 
utenfils,) which were before, and at the time of, the diſtreſ,, 
in the poſſeſſion of the plaintiffs, as aſſignees. When B. 
Pep appeared beſore the jaſtices, he informed them, thy 
he was a bankrupt, and eonld not pay the duty; and that 
his effeAs had been aſſigned, under the commiſſion, to the 
plaintiffs. After the diſtreſs, the plaintiffs tendered the 


ſingle duties to Barthrep, which he refuſed to accept. 


The queſtion was, Whether the faid goods were liable 

6 to be diſtraitied for the ſaid double duties under the cir- 
* cumftances of this caſe ?” 

There were two arguments; the firſt in Faſter term left, 

on Friday, the 2 1ſt of April, by Mingay, for the plaintifh, 

and Erſkine, tor the defendants; the other this day, by 

Morgan, for the plaintiffs, Peckam, was for the deſend- 


_ © ants, but the court thought it unneceffary to hear him, 


and 8 Anne, c. 9. 


The queſtion turned upon the conſtruction of certain 
elauſes in the ſtatutes of 12 Car. 2. c. 24. 15 Car. 2. c. Il. 


* 


- 


By 12 Car. 2.c. 24. 8 45. the juſtices are authoriſedand 


required to iſſue warrants for levying the forſeitures, penal- 


ties, and ſines, impoſed by that act, (which relates to ibe 
exciſe on beer and other hquors) on e goods ond chute! 
of the offender ; and to cauſe ſale to be made of the ſaid 
goods and chattels, (if not redeemed within a limited time, 
rendering to the party, the overplus, if any be. | 
By 15 Car. 2. c. 1. 5 13. alf the brewing veſſels, and 
utenſils for brewing, into whoſe hands foever they ſhall 
come, and by what conveyance or title ſoever they hill 
be claimed, ſhall be liable and ſabje& to, and are thercby 
charged with, all the debts and duties of exciſe, in area, 
and owing by any perſon or perſons, for any beer or al: 
made within the ſaid brewhouſe ; (that is, the brewer 


' common and uſual brewhouſe (a) ;) and ſballalfo be ſob- 


| the exciſe on candles was introduced; and by $9 of 


je& to all penalties and forfeitures incurred by ſuch perſon 
or perſons, fo uſing the ſaid brewhouſe, for any offence 
againft the laws and ſtatutes for exciſe ; and it ſhall be lau. 
ful, in all caſes, to | 4 debts and nalties, and ufe ſuch 


Proceedings againſt the utenſils therein eontained, 2 it 
- Might be lawful to do, in caſe the debtor or offender uſing 
the utenſils, had been truly and really the owner and pro- 


prietor of the ſame. | 
By 8 Anne, c. 9. (made. perpetual by 9 Anne, c. 21.41.) 


(#) $ 1, 
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the duties, are to forfeit double the ſum, 


all the materials and utenſs/s for the making of candles, in 


perſon or perſons, to the uſe of, or in truſt for, ſuch 
maker or makers uf candles, ſhall be liable and ſubject to, 
and are thereby made chargeable with, all the debts.and 
duties, for candles, in arrear, and owing by ſuch maker or 
makers, for any candles by him, her, or them, or in his 
or their working houſe, or places aforeſaid, (enumerated 
$6.) made, and ſhall alſo be ſubje& to all penalties and 
forfeitures incurred by ſuch perſon or perſons ſo uſing ſuch 
work-houſe, or other place, for any offence againſt this 
2d, relating to the ſaid duties upon candles ; and that it 
ſhall and may be lawful, in all ſuch caſes, to levy debts 
and penalties, and uſe ſuch proceedings, as may lawfully 
be done by this act, in caſe the debtor or offender were the 
true and law ful owner of the ſame. | % Ik 

And, by $ 27. it is enacted,“ That all and every the 
« powers, authorities, directions, rules, methods, penal- 
tain « ties, forfeitures, clauſes, matters, and things, which 
in and by 12 Car. 2. c. 24. or by any other law now in 
« farce, relating to the revenue of exciſe upon beer, ale, or 


= Ea 8ERT”D ASH a on 


and ether liquors, are provided, ſettled or eſtabliſhed, for 
na} * managing, raiſing, levying, collecting, regulating, or 
the * recovering, adjudging, or aſcertainingthe duties thereby 
tte! 


granted,. or any of them, {other than-in ſuch caſes, for 
1 which other penalties and . are made and preſcribed 
ed 


me, * by this ad, ſhall be exerciſed, praQiſed, applied, uſed, 

| * and put in execution in and for the managing, levying, 
and collecting, mitigating, recovering, and paying the ſaid 
fhall duties upon candles hereby granted, as fully and et- 
ſhall * fQually, to all intents and purpoſes, as if all and every 
reby * the ſaid powers, Cc. were particularly repeated, and 
rear, again enaQted in the body of this act. T 
x ale Aſter the firſt argument, BU LLER, Juſtice, obſerved, that 
wer's t was clear the action would not lie againſt the juſlicet, be- 
_ cauſe the warrant followed the words of the act of par- 
erion 


hament 3; and therefore, if the goods diſtrained were not 
lable, the officers had acted without any authority. The 
teſt of the court ſeemed to be of the ſame opinion, and the 


counſe] for the plai tiff: the caſe eaths tefind- 
as it uts Hulſe and 88 n _ "_ 


ufing But, with regard to the legality. of the diſtreſs, they in- 
pro- , that, as the aſſignment had been made befbre the 
conviction, the goods were no longer in the cuſtody, of the 
$1) her, nor of any body in truſt for him, dut in the hands of | 
"_ — as truſtees for the creditors ; and, thetefore, 


B2 


were not liable to be diſtrained under the a” | 


_— 


10, all makers of candles, who ſhall refuſe or negle& to I 1780. : 
The ſame ſtatute, $ 19. enacts, that all the candles, and STracr 


againſt | 


the cuſtody of any maker or makers of candles, or of any Hursz. 


[414] 
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of 8 Anne, c. 9. This ſection differed, they ſaid, material 
from 15 Car. 2. c. 11.8 13. whieh ſubzeQs brewing otenfil 
to the duties and penalties into wife hends ſorver, or h 
whatever title, they ſhould come. There might be 4 good 
reaſon for the difference between the two proviom. B 

15 Car. 2. the beer and materials are not made liable ; and 
as tothe brewing utenſils, they are of a bulky nature, and 
of great value, not liable to be often ſold or transferred; 
and, therefore, purehaſers might be expected to enquire 


Vvhat liens there are upon them; whereas, candles, and ma- 


terials for candles, are the dafly ſubjects of ſale; and it 
would be highly ineenvenient, if they could be followed for 
the duties and peiralties into the hands of third perfons, If 
the law were ſo, no perſon could fafely purchaſe candle, 
or any thing employed in making them, in open ſhops, 
The 29th ſeQion of the ſtatute of Queen me did, Sr 


extend allthe penakties and modes of recovery mentionedin 
former exciſe laws to the caſe of eandles; bur, by the er- 


ception in the ſame ſection, this was only to be in caſt 


for which no penalties or proviſions were enacted by the 


ſtatute of Queen Anne itfelf 5 and the preſent was 2 caſe 
where a new proviſion was made by that act; the candles 
and materials being thereby rendered liable, which beer, ot 
the materials for brewing, are not by the act of 15 Cy. 2. 
The roth ſection of the act of Queen Ame, only meant io 
give the King the ſame remedy by diſtreſ for the duties and 
penalties, as he had at common law, or under the ſtatute 


of 33 Hen. 8. c. 39. by a writ of extent; and as an extent 


does not, in the caſe of bankruptcies, attach on the goocs, 
if iffued after the aſſigmnent, nor, in the cafe of aQions, 
If after jadgment; (whieh laſt point was ſettled in the late 
eaſe: of Uppom v. Sommer in the Common Pleas (a) ;] ſo here 
the aſſignment being previous tothe conviction and warrant 
of diſtreſs, the goods were not liable. Indeed the very 
elauſe in the warrant, direQing the overplus to be paid to 
Bi ſbep, ſhowed, that this diftreſs could not be juſtified; for 
how could he be entitled to the overplns of goods not his 
Property, bat veſted in the aſſignees to be diſtributcd 
among his creditors 7 e 

On the part of the defendants, the law with regard to 


extents was admitted to be as ſtated ; but it was ſaid, that 


it could not affect this queſtion, which depended on the 
words of the exciſe ads; and that there was no ſubſtantial 
differenee between the twoclanſes of 15 Car. 2. c. 11. 2nd 


8 Ame. c. g.; or, if there was, the general proviſion it 


3 27. of the act of Queen Anne, extended every 


given by the one to eaſes under the other. That the ge. 


6 neraÞpolicy of al the excife laws, is to give a lieu * 


4 


2 0 C. H. & E. 19 Ces, 3. 2 Blackft. 1251. 1294- 
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N THE TWENTIETH YEAR OF GEORGE in. 4513 
the ſubjQ-matter of the duty, and the utenſils employed; 1980, 
and with regard to malt, (the firſt act gongerniug which wy 
was 13 Will. 3. c. 8.) it had been decided by the eourt of STzacr 
Exchequer in two different eaſes, viz. the Attorney General againſt 
1. Senor, and Rex v. Fowler, that, though there has been Hprss, 
an aſſignment under a commiſſion of bankrupts, it conti» . 
nues liable in the hands of the aſſignees. PE 
Lord MANSFIELD,——This cafe, by admiſſion, gives up a 

t part of the argument we have heard; for it admits, 
that the goods in the hands of the aſſignees, were liable to 
the fmgle duties. We thiuk the queſtion depends entirely 
on the 19th ſection of the ad of Queen Anme; and it is 
clear, by that ſection, if the goods diſtrained were liable to 


if the ſingle duty, that they alfo were to double duty. The 
. queſtion therefore is, whether the aſſignees do not, by pri- 


ity, ſand in the place of the bankrupt as to all the reſt of 
the world. They are his repreſentatives. Every equity 
that would affe him, they are liable to. If he has pledged, 


if they muſt redeem. They cannot have the-wi'-.'s choſe in | 
2 afim, without making a proviſion for her. The cafe of [ 4161 
1 third perſons, who have bought candles, is very different. 
1 The warrant does not reach them. This is not a new 

- queſtion, It has been repeatedly determined in the Ex- 
* chequer, that as to this ſort of lien, the aſſignees and the 
do bankrupt are the ſame. The caſes of the Attorney General 
1 v. Senior (1), and Rex v. Fowler (2), are in point. 
* The Poſtea to be delivered to the defendants, 
n (ti) That was an information, in the had poſſeſſed themſelves of ; and pray- 
och, court of Exchequer, in 1739, by the ing a diſcovery of the quantity of malt 
ons, Aurney General, (Sir Dudley Ryder,) the bankrupt was rolled of at the 
late againſt Senior, a bankrupt, and his time of the bankruptcy, and whether 
here two afſignees ; which ſer forth, that the fame was then charged with the 
rant Senior, (being a maltſter,) between duty, and how much malt came to 
rer Je 1737, and the May before the their hands for which no duty had 
d to bling the information, made malt for been paid, and how much the duties 


ſale, for which a _—_— ſixpence a 


amounted to, and that they might pay 


15 buſhel ought to have been paid; and the ſame to the King's uſe. _ 
10 that, in January 1737, à commiſſion of Ibe bankrupt, by his anſwer, ad- 
benkruptcy iſſued againſt him; that, at mitted, that at the time of his bank- 
2 the time of his z. he was in- Tuptcy he was indebted for malt duties 
* debted in divers ſums for duties on 954 and was then poſicſſed of 724 
"he malt, and was poſſeſſed of ſeveral quan- buſhels of malt, which was ſurveyed 
bal tities of malt, for which no duties had and charged with the duty, - but no 
n F ves that the u. er, had diſpo- part thereof paid The aſſignees ſaid, 
an {cd of that malt, part of which had been that an aſſignment was made to them 
on in (urged with the duty by the officer, on the 24th of January; that they 
medy and part not; and that the duty for poſſeſſed and ſold 7 24 buſhels of mali, 
e ge- the lame was ſtill owing ; that the aſ- the dutv on which amounted to 18/. 


bad been epplied to for pay- 
men, and had negleQed to pay, and 


read to diſcover the quapgisy- Net 


125. 3 that they had no notice af the 
due to the Crown, until after 
they had ſold the malt; chat, aſter- 
3 25 Wal ds, 


| 
| 
| 
| 
| 
| 
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* 80. wards, they had notice, 
Wy butrefuſed co pay, not 
8 87 Aer thinking t elves li- 
againſt able; that, by the 


BE TEES ments ey 28 
the property of the plaintiffs et- 
fects were diveied from Hin, and le- 
gally veſted in them, without notice 
of the King's debt, and before any 
ſtep was taken on his behalf to affeq 
the property, or render the bankrupt 's 
eflecis liable to the demands of the 
Crown, e 


1 he Attorney General replied ; and,” 


on hearing him, and. the Saliertor Ge- 


nerul, for the Crown, and Mr. Booth, 


and Mr. Wilbraham, fur the defend- 
ant, it was referred; to, the Deputy 
Remembrance, to examine, and re- 


port ta the court, Wh quantity of 


malt had come to the hands of the 
alſignees which, belonged to the bank- 
rupt, and to take an account. of the. 
value thereof, and "likewiſe of what 
money was in arfear from, and due 
and unpaid to his Majeſty by, the 


bank rupt, for the duties on the ſaid 


malt; or on any other, and what 


quantity of malt made by him at the 
time when the aſſignees took poſſeſſion 
of the malt belonging to him—all juſt 
allowances to be made the cauſe to 
continue in the paper till the report. 
On this order the aſſignees ſubmit- 
ted, and paid the duty, and no farther 
proccedings were had. "> 
(2) The caſe of Rex v. Fowler came 
on in 1779. On the 19th of Moy, 
1778, a commiſſion of benkrupt iſſued 
againſt Fowwler,, who was that day 
found a bankrupt, and a proviſional 
aſſignment executed to the meſſenger. 


On the 2oth of May an extent iſſued 


againſt him, upon an inquiſuion taken 
tbat morning, for above 2300. due for 
malt duties, directed to the ſheriff of 
Suffolk, who, by virtue thereof, entered 


on the bankrupt's premiſes, and ſeiſed tern e el 
tent was legal ; and that the welt in 


upwards of the value of 2300. The 
aſſignees applied to the ſolicitor of the 
Exchequer, and to the ſheriff to with- 
draw the extent, and deliver up the 
malt. This not being done, they pre- 


ſented a memorial to the commiſſidne rs, 


* 


requeſting that the money 
ariſing from the ſale of the f 411 
malt might be paid over to 
them, the malt having been ſold 


the ſheriff under a writ of Nendim 


ex pongs, which had iſſued un the retum 
of the extent. Upon this a fule ws 
made by the court of Txcheguer, og 
the motion af Mr. Keri, tbat the 
AporneyGeneralſhould eden 
the aſſignees ſhould not be at liberty 
to enter their claim of roperty to the 
malt, notwithſtanding che time for ſo 
doing was- expired ; and to plead to 
the writ of extent, the money in the 
mean time to remain in the theriff 
hands. | 

The m_ 2 did not mean 
to caule ; that the afſpres 
aw pleaded, and ee 
have come before a. jury ; but none of 


the facts being diſputed, it was agreed, 


that the Attorney Genera ſhould bring 
on the queſtion on the validity of the 
extent, in the form. of ſhewing cauſe 

Ihe counſel far the aſſignecs relle 
on the effect of the aſſignment under 


the commiſſion of bankruptcy, and the 


change of property. They admitted, 
2 I ſor the duties on 
the malt of which they poſſeſſed them · 
ſelves ; but, as to other duties in ar- 
rear, they contended they were not 
liable. They relied alſo on the differ- 
ence in the words of 15 Car. 2. c. ll. 
$ 13. with reſpect to the exciſe on beer, 
by which it is enacted, That all 
f and every the brewing utenſils, into 


% whoſe hands ſoever they ſhall come, 


and by what conveyance or titlethey 
« jhall be claimed, Cc.“ and thoſe of 
13 Wil. 3. c. 5. 4 18. (the firſt fta. 
tute impoſing a duty on malt,) which 
were not, they ſaid, of ſo extenſive an 
rt, | = 

or the Crown, the caſe of Rex v. 
Senior, and ſeyeralotherdeterminations 
of the ſame ſort, were cited : 

The court determined, that the er 


the bands of the afſignees was liable to 


all the duties in arrear ; and th rule 


was diſcharged. | 
The 12 ſection of 13 Wil. 3. c. 5. 


(the proviſions uf which act have * 


renewed 


a W 8 NA A aK 


- 
— 
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| renewed annually fince 1 Anne, H. 2. © gainſt the laws rela- 4 
g. 3) is & follows: „ All malt in * to the duties 2258 

« the euſtody of any maker of malt, © on malt; and ir ſhall 
« fhall be hable and fubjeſt co, and . belawful in all cafes 158 
« are bereby made chargeable with, . to levy debte and I 152. 
« all and inguler che debe and duries . penalties, and uſe 

« of malt in rear, and owing by any * fiich proceedings againſt ſuch malt 
« perſon or perſons for any malt made as it may be lawful to do in caſe 
« byſy-h maltſter, or within his malt- the debtor or offender were the 
« houſe ; and ſhall alſo be fubjeQ to © true and real owner of the ſame 
ill penalties and forfeĩtures incurred © malt. — The 17ch ſection is in the 
« by ſuch perſon or perſons ſo uſing ſame words, mutatis mutandis, with the 
" {ach malthbaſs, for any offence a- 27th ſection of 8 Anne, c. 9. 


* STRACY * 


” 


% 


IE TOY 7 "IN. | Tueſday, 30t 
BuxNELL againſt MARTIN. e 
Mr by G. Wilſon, for à rule toſhew cauſe, why A party haviog 

the defendant ſhould not be diſcharged out of cuſtody a morte-ge 
on filing common' bail, upon an affidavit, ſtatinÞ, That, go” * * 
having borrowed 300 / of the plaintiff, he had given him by 2 ity for the- 
way of ſecurity, a mortgage of a term foi forty-five years of ſame debt, 
m eſtate let at 400. 4 year, and alſo a bond; that the in- wy ood we. Sag 
tereſt being in arrear, tlie plaintiff had filed a bill of fore- 3 — wo 
doſure, had ſoon after got into poſſeſfion of the eſtate, and reſt the de- 
had ſerved the defendant witha ſabperna to hear judgment às fentant, pend- 
onthe 29th of May after which ſervice he had arreſted him quit wer ho | 
in an action on the bond in this court ; and that the mort- forecloſure. 
raved premiſes were an ample ſecurity for the debt. Lord 

d ſaid, the motion could not be complied with, I 418 ] 
for that it had been ſettle@ over and over again, that à 
perſon, in ſuch à caſe, is at liberty to purſue all his re- 
medies at once; and the rule was refufed. haut 


FS FP PRIIIETS 0 = ES 


The Kine qgainſt the Inhabitants of Framp- Wedneſday, 
TON on SEVERN. NE n 


WO juſtices remoyed the wife and child of Samuel Mi- A certificated 
rett, (he having left them,) from Framptonto Tretherne, berſon having 
On an appeal to the quarter-ſeſſions for Glouceſterſhire, the 1 0 985 
order of removal was quaſhed, by an order now removed 3 1 re- 
into this court, which ſtated as follows: lu the year 175 I, mained there 
5 pariſh of Tretherne granted a certificate to the pariſh of a tones a 
rampt:n on Severn, acknowledging Jeb Minctt, and Ann 6 DN es. 
i vite, to be ſettled in Tretherne, under which certificate duriog that ; 
1 lived in Frampton till the latter end pf 1753, or the oo «2 
mung of 1754, when they voluntarily returned to Tres log a — "ji 
„and had afterwards a ſon, named Samuel, born there, the pariſh cer. 


Minett th . - 6 4 ö 
C father C tified to gains - 
, continued to live in Tretſerne, for fue car by 


70s Fears; when, N A relation in Framęian dead, ſub hiring 
| | he pad igrvige 


2 SEPTESSASSESSITRTESARGSEPRESSSSES 


418 

1780, 
The K. NG 
_ againlt 

FRAMPTOY, 


again in Frumpion, to Richard Clutterbuck, and lived with 
bim for two or three years, and till after his father died, 


ſions ſhould not be quaſhed, and cited Rex v. Sowerby (a), 


[419 ] 


| | couſideri 
. Caſe have not occurred before, though the principle of de- 


and lit does not appear, either that the court meant to con 


juſtices, 
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he went by himſelf, (his wife being dead,] to poſſeſs "hag 
felf of the effects, and remained there about ſix mouths 
when being taken ill, he was, by the pariſh of Trethene 
recommended to.Gloucefter Infirmary, and there died. Bu 
before hs went to Frampton, to take poſſeſſion of his re, 
lation's effects, Samuel, the Ton, was hired or a year tv 
Robert Virry, in Frampton, and lived with him fot᷑ two ot 
three years. On going out of Virry's ſervice, he was hired 


The ſon afterwards married, and had a child, and his wif 
and child were the paupers who were removed by the tw, had 


Dunning had begun to ſhew cauſe why the order of {:f. 


and Rex v. Taunten St. Mary Magdalen (O), but Lord 
MansFIELD direQedthe counſel on the other ſide to goon. 
Howorth, and Clyffard, in ſupport of the order of re; Ker 
moval, obſer ved, that, in the caſe of Rex v. Taunton, thecir 
cumſtances were very particular. The extraordinary lengiꝭ 
of time during which the certificate had ſlept, was con · 
ſidęred as a Mayer of it: but they ſeemed to douht the lau 
of that caſe, It had been ſettled, they ſaid, in latercaſe, 
(as in Rex v. Spotlang) (e), that a voluntary removal of 
certificated perſon from the pariſh to. which he has been the p 
certified, will not vacate the certificate; and this without 
any regard to any interval or length of time. If a pauper 
can, by length of time, deſert and annul a certificate, how 
is the line of limitation to be drawn? If a month's abſcnce 
from the pariſh will not do, will a year, or 10 years, ot 
18 years? By analogy to the ſtatute of limitations, 20 
years, at leaſt, ought to be required. Here, the certifying 
' Pariſh did not look upon the certificate as at an end; for 
they e the father to the Glouceſter Infirmary, fowl 
im ſtill as their pariſhioner. 
Lord Maxs FIELD, The exact circumſtances of this 


ſertion, by long diſuſe, is to be found in that of Taunton 
But, here, there was no faith given by the pariſh of Fran: 
ton to the certificate, as to Samuel, whom they never heard Tt 
of till he came there as an emancipated perſon. The caſe was | 
ſcemy to be much ſtronger than that of Taunten - 

Wirxxs, and As Hud r the ſame opinion. 

BuuLzs, Juftice,—1 am of the fame opinion. There 
are no reaſons flated for the judgment in Rex v. Spat uu, where 


eradict, or that the degiſion did oontradict, the caſe of Rex 


V. Taunton, 
| The order of ſeſſions confirmed. — 


Ceo, 2. Burr. Settl. Ca, (8) T. 29 U 30. Gee. 2. 1b. No. 120. 
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FuRLY againſt NEWNHAaM. — 

V edneiday, 


N laſt Hilary Term, | Baldwin had moved for a writ of * peat 


habeas corpus ad teſtificandum, to bring up an American, will aot graat 
3 q I oy) a habeas corpus 
who was a priſoner in the Mil! priſon at Plymouth, to *; een 
give evidence on the part of the plaintiff, in an inſurance 10 bring up a 
cauſe, he being the only witneſs in England, who could priſoner of 
prove the capture, The court thought there could be no We 4 
. . | party refuſe 
habeas corpus to bring up 2 priſoner of war ; and the So- to conſent ts 
lit General mentioned a caſe where As r oN, * Juſtice, the examina- 
had delivered an opinion to that effect. Lord MansFieLD '0 ” hte dl 
ſaid, the preſence of witneſſes under like circumſtances, ſeatial faq by 
was generally obtained by an order from the ſecretary of commiſſion, 
ſtate, But it ſeems application had been made for fuch 6 his pre- 
an order in this caſe, without ſucceſs. Afterwards, (in en 
this term, ) a rule was granted, to ſhew cauſe, why the or to admit 
defendant ſhould not conſent, either to admit the fact of the fact, the 
the capture, or that the priſoner ſhould be examined on n 5 
0 . . 8 
interrogatories. If this conſent ſhould be refuſed, the party, by pot- 


court ſaid they would put off the trial, from time to time, ting off the 


8 ts give the plaintiff an opportunity of filing a bill in ven 
„ equity, | A K * [420] 
q This day, the firſt part of the rule was made abſolute, 
0 the plaintiff agreeing to produce all the letters he had re- 
a exyed concerning the matter iu litigation, 
1 
5 , Wedneſday, 
, The King again Col Es. | 1 


N attachment had iſſued againſt Coles, late ſheriff of If a rule be 
Southampton, for not returning a writ. Afterwards, om 2 
Guper obtained a rule to ſhew cauſe, why the attachment Fi o returs 
ſhould not be ſuperſeded, on the ground that the rule to f writ, ſer- 
return the writ had only been ſeryed on the under-ſheriff's ET rk 
Went in town, | | eee, in eee 
Rumington now ſhewed cauft, and ſtated, that it was is not luff- 
tte conſtant praQice to ſerve rules directed to the ſheriff eien. 
of Lindon, Middleſex, and Surry, only on the agents. 
his was admitted on the other ſide; but the practice 
Vs ſaid to be founded on this, that the offices of the 
E:us for the under-ſheriffs of thoſe counties, are, in 
Fo th, conſidered as the offices of the under-ſheriffs them» 
a but, if the rule were ſerved on the agent, any 
'e but at the office, the ſervice would be bad even in 
cfcs of London, Middle ex, and Surry, Beſides, as 
"iy were only given, after the fervice of the rule, to 
he the writ, it would be impoſſible to obey it in diſtant 
es, if ſervice on the agent were ſufficient. 


| The rule made abſolute, 


* 
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1780. 3 | 


OS The KING again} Townsnrtnp, and 
18 Jos + "7 = inother. 

Ifa pariſh, - 18 pariſh of Kin ley, in Stafford(bire, conſiſts oft 
2 L diſtrits, or e e and Miſim. kg 
e ee > jindictment had been preferred againit the pariſh, for no 


by, be con- 


ment, the entirely in that other diſtrict. "Theſe facts were contry 


| pair the indi- tqwnſfip, that the inhabitants of each of the two diſt id 


bound ts re- repairing the highway running through it, to which ther 
pair leparate- was a plea of not guilty ; and the pariſh had been cop 
viated for not victed, and a fine impoſed. This fine was leyied upon 
repairing the one Morris, an inhabitant of the townſhip of Vn; 
2 1 but it was now fworn, on the part of the inhabitants of 
the othec dig. that townſhip, that they had no notice of the indiQment, 
writ having the defence being made only by the other diſtrict; and 


no gotice of | tf : 
the indi- that the part of the road which was out of repair, lay 


court will died, (though not very rei by the afadavits on the 
2 as other ſide. Morris having applied to the juſtices in their 
Qaatially the ſpecial ſeſſions, under the proviſion for that purpoſe, i 
coaviction of the late general highway act (a), a' warrant was then 
the one diſ- made for a rate, (to reimburſe him,) on the inhabitants of 
— er N the townſhip of Kingſley, which rate having been mad 
viedoao.a and confirmed by two juſtices, and'the court of King's 
inbabitant of Bench having been moved for a mandamus to the ſurvey: 
tae other, of that townſhip to collect and levy it on the inhabitant 
ſocket mexdo- thereof, a rule to ſhew cauſc was granted, which wa 
_ * ON . ge this Cay, by Bearcroft, and Cowper, againſt the 
on the dig rule, and Dunning, in ſupport of it. 


bound to re- It appeared, from the affidavits on the part of Wiſm 


cd part ofthe are bound, by preſcription, to repair only ſuch part ofthe 
_ highway as 5 ſituated in their reſpective Garch | 
Againſt the rule for a mandamus, it was argued, that, 8 
the indiment and conviction were of the «hole puriſt, 
the rate was void, for that the juſtices were only autho- 
riſed by the act to dire& a rate to be made on the puriſh, 
townſbip or place, preſented or indicled. If the townſhip ol 
Wiften was intitled to the exemption they now claimed 
they ought to have appeared, and pleaded ſpegially to the 
indictment. e i 

Lord MansFIELd abſent. . 
WiUxs, and ASHHURST, Juſticet, were of N 

221 they they were not ſo tied down by the wording of t 
[4 ſtatute (5), but that they might conſtrue it agrecally 1 
the juſtice of the caſe in the preſent inſtange. That! x 
words would admit of ſuch conſruftion, That, a 


6 136. . C 78. $47 0% 4 % 
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(worn direAly on the part of Wiſfen townſhip, (and 1780. 
7 expreſely denied on the other fide,) that they had 10 Lie 
notice of the indi &ment, and that the inhabitants of whe Kine 
Fineſey townſhip alone had taken the defence upon them, binn 


it ought to [ 
ment merely againſt Kingſley. _ 

BuLLER, Juſtice, concurred; but thought the mandamus 

muſt be a ſpecial writ, ſuggeſting that the part of the 
tiohway, which was the ſubje of the indiQtment, lay 
wholly in Kingſley townſhip, and that the two townſhips 

were ſeparately bound to repair their reſpeQive parts of 

the highway, In order to give the inhabitants of Kingſley 

an opportunity to traverſe, by the return, either of thole 

1105. | Th | 5 


To this the two other Judges aſſented. 
The rule made abſolute. 
| : | Friday, 
READ againſt WI1ILLAN. 2d June. 


Natbitatus aſſumſ ſit, for hay, ſtraw, and ſtable- room, e _ 


found for horſcs belonging to the defendant. The drawing ar- 


Lu, before ASHHuRST, Juſtice, when a verdit was iets ble under 

fund for the plaintiff, with 1. 27. damages, ſubje& to 0. bedr 

the opinion of the court on a caſe hich Rated; they belong 
That it appeared, upon the trial, that the plaintiff was ' the ord- 

ar nukeeper at Recheſter ; that the defendant was a con; poet per 

ta&or with the Board of Ordnance, for ſupplying horſes the ſervice by 

ſr the royal train of artillery, under a contract then ſub: cw. 

flung with the Board for that purpoſe ʒ that two contracts 

ven given in evidence ; that, on the 10th of November, 

i, bre horſes,, the property of the defendant, and 

b;ked with the initials of his name, and with the ini» 

bis of the King's name, and the crown, on the left 

lark, were billztted on the plaintiff, at his inn at Roc le ler, 

won their return from the ſervice of drawing the artil- 

kry and ammunition for part of the army at Cor 

emp, under a route received from the commander in 

def at Coxheath, which was produced in evidence; tha 


« Jung, when "”y were attached to another regiment 
"a ſervice, It further appeared in evidence for the 
e. that, in the years 1745, 1 746. and 174% when 
utillery marched with the amy into Scotland duri 
dunn, the horſes, drawing the artillery, were. unt 
2 dilleted in the ſame manner as the dragoon horſes, 
der horſes of the army; and that, in the year 1 756, 
orſey drawing artillery and ammunition waggons, 
not in company with troops, were billeted like. 


be conſidered as being ſubſtantially an indi. TO , 


cuſ: was tried at the laſt Lent afſſizes for the county of tillery are bil- 


the horſes continued under the ſame; billets till the. gth [423] 


other £46} 


| 
| 
| 
| 


* 
=... 
1780. 
READ 
againſt 
Wilklan 


erxpreſily authorized by act of parliament ; as was manikf 


Te 


(a) 19 Ges. WY | In 
(8) 3 Car. 1. c. 1. 5 4 6. 12. it is 579 


up judgment on his verdict for the 17¼. 2s, and coſts; 


tion; contending, 1. That the mutiny act, being in ce. 


to be extended by conſtruction beyond the ſtrict letter; 


CASES IN TRINITY TERM 


other horſes of the army under the mutiny act. No «;, 
dence was given on the part of the plaintiff to cont, 
dict the defendant's evidence.—T he queſtion ſlated fv 
the opinion of the court was, Whether the defers. 
ant, under the above circumſtances, had a right to bills 
the horſes upon the plaintiff, in the ſame manner, andy 
the ſame rate, as the horſes belonging to the light bote 
and dragoons are billeted under the mutiny act (a). If 
the court ſhould be of opinion, that the defengant had 
not that right, then the plaintiff to be at liberty to ents 


hut if the court ſhould be of opiuion, that he had a right, 
then the verdict and judgment to be entered for 11. 67. gd 
and coſts. (gl | 

FE be paſs was this day argued, by B. Hunter, for the 
plaintiff; and Erſkine, for the defendant. _ 
Hunter divided his argument into four heads of objec, 


rogation of the common rights of the ſubject, ought nu 
and that no billeting of any ſort is legal, without it i 


from the petition of rights (5), the ſtatute of 31 Cor. 2. 
c. 1. F 54. that of 30 Gee. 2. ce. 2. which was neceſſag, 
in order to authorize the billeting of the Heſſian troops, 
who were brought over for the defence of this country in 
the laſt war, and the Both ſeQion of the very act on 
which the preſent action aroſe (e); which contains a fim- 
Jar provifion relative to American troops in the ſervice d 
this country, and ſent over here. 2, That artillery horſes 
are not within the reaſon and ſpirit of the act, as dr 
oon horſes are ; for that, as to the latter, they gould nat 
ſeparated from the ſoldjers, without great inconve- 
nience and confuſion. 3. That the defendant's horſe 
were not on à march, but in winter quarters ; and, if the 
act could be extended to artillery horſes when on aQuil 
ſervice, it could not apply to horſes not in actual em- 
loyment. 4. That, ſuppoſing the board of Ordnance to 
ave the power of billeting in ſuch cafes, that pove! 
could not be extended to a contractor, like the defend- 
ant ; for the Board, it might be ſuppoſed, would exerciſe 
ſuch an authority without fraud or abufe, to which a pfl. 
vate contractor would have many temptations. | 
' "Erſkine, on the other fide, contended, that the fs 
queſtion before the court was, whether horſes dravi"g 
the artillery are within the true meaning of the pore " 


mtg : r 
the mutiny 55 ; and that the eircumſtange 1 W 


. 
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my 
* 


furniſhed by contract did not vary the caſe. By the com- 1780. 
mon law, he ſaid, ſoldiers were billeted in the moſt op-... 
reſſive manner, without any reſtriQiont as to the time, REA⁰ 
the number, or ſubſiſtenee ; but this miſchief was reme- againſt 
died by the petition of right, and the ſubſequent acts re- WiLLan, 
lative to this ſubje ct. Can it be argued, that there is no 
authority to billet horſes ? The reaſoning on the part of 
the plaintiff might be employed in ſupport of that propo- 
ktion ; for, in the enacting purt of the ſtatute, concern- _ 
ing dilleting, there is no notice taken of Horſes of any 
fr. The only words are,“ The officers and ſoldiers in 
bis Majeſty's ſervice (a).“ But the billeting the horſes, 
vis conſidered by the Legiflature as a confequence; and 
xcordingly,' by a ſubſequent elauſe, after reciting, that 
t inconveniences have ariſen, and may ariſe, in ſuch 

where horſes or dragoons are or may be quartered, 
by the billeting of the men and heir horſes at different 
houſes, contrary to the true intent and meaning of the 
a, it is enacted, That in all places where horfe or 


ter; * dragons ſhall be quartered, the men and their horſes 
it is & ſhall be billeted in. une and the ſame houſe, c. (5].“ 
isch de, in the clauſe regulating the rate of ſubſiſtence, there 
. 2 


k 2 particular proviſion, fixing the allowance for each 
horſe (e). There can be no doubt, therefore, that dragon 
brſes may be billeted; and, by the 78th ſection (4), it is 
apteſsly declared, ** That the officers and perſons em- 
« ployed in the ſeveral trains of artillery, ſtall be, at all 


ſims times, and in all reſpeQs, within the intent and mean- 
ce af * ing of every part of the act (e); the drivers therefore [ 425 ] 
orſes xe clearly billetable; and how ſtrange an interpretation 

de., vould it be, to hold that rhey are, and that their horſes 

Id not we not! It is ſaid, that this ſtatute ought not to be ex- 


onVe- tended beyond the ſtrict letter; but this, like all other 
WT fatutes, muſt, while in force, receive a conſtruction con- 
[if the ſonant to the true intent and meaning of the Legiffature ; 
nd, a3 to the preſent queſtion, the practice in the year 

gs, 38 found by the caſe, is clearly explanatory of the 
mention. Frequent inſtanees cannot be expected. Ar- 
ter are not wanted, unleſs in caſes of rebellion, or in- 
non, and indeed the ſe&ion laſt mentioned relative to 
tte mins of artillery was not introduced till the year 
1 4 pity 1749, or 1741 3 for it is not found in the mutiny 28 of 
85. As to the contra&, it is a great public benefit, 
*. Kee it enables the Board of Ordnance to ſave the W 


iſions in 
r being 
;rniſhec 


g Gn. 5+ 


ls) 19 Gee. 3. c. 16. $ 26. p. 69. . (19 Ge. 3. e. 16. $ 37. p. 376. 
We \ of 20. Geo, 3. c. 12. and 6 12 of 20 Geo. 3. b. 12.4 37-4 2 2. 
. c. z. which is the mutiny act F 
eee U p. 40% . 

&. 3. c. 16. F 31. p. 373. (e) 20 Ges. 3. c. 12.4 77. 4 Geo. 
bn. 3. c. 12, 6 34; b 19 N 5 5) eee. Kidd 
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1780. of maintaining horſes unleſs. when they are aQu 
LL Wanted. By the preſent contract, which was given in 
Rap evidence, and is referred to by the caſe, the defendant i 
gainſt bound to keep and maintain his horſes at his own er- 
Wittas. pence, and to keep them in readineſs till called out, (the 
ordnance giving ten days notice) ; but, when they uz 
muſtered, they are to be paid for at the ſame rate with n 
dragoon horſes. It is ſaid, that the defendant's horſes . 
were in winter quarters. That is immaterial. The queſ- Tt 
tion is, whether they were muſtered, and in actual ſer. 
vice, of which there can be no doubt; for it is ſtated, 
that they were under a route from the commander in 
chief; and, by the contract, they are to continue in ſer- u 
vice for 50 days certain, and until a written notiee from 
the ordnance. EO IE 4h 
Hunter, in reply, inſiſted, that, in the ſubſiſtenee clauſe, 
all billetable horſes were meant to be ſpecially enumers- 
ted, and artillery horſes are not mentioned. He obſerved, 
that, in 1745, the artillery horſes were billeted only du- oe 
ring the march and actual employment of the artillery, 
and that it could not be neceſſary that horſes ſhould be 
kept at the expence of the ſubject from November til 
une, in order to be employed in June. yo 
Lord Maxs TI D. The facts of this caſe only gire 
room for the queſtion, whether artillery horſes are intiled 
to be billeted ; and 1 think the affirmative has been ar- 
gued on unanſwerable grounds. The dragoon horſes art 
not mentioned, expreſsſy, in the enacting part, but the 
horſes and men are conſidered as age eee It — . 
"YT :; wonder that there was not, at firſt, proviſion 2 
L426 ] the artillery, becauſe it is ſo Far ro-dry nr But the 
clauſe introduced in 1 740 is deciſive. It mentions party ed f 
cularly the payment of quarters, which muſt extend to the . 
horſes as well as the men employed. The reafon certan- 
ly extends to them, Horſes are more neceſſary for u- 
tillery than for dragoons, becauſe the artillery cannot pol- Wy” 
{bly be made uſe of without them. The circumſtance 
of their being hired under a contract does not alter he Bp 
queſtion. Dr HO 
Wir zs, Fuffice,—Under the diſtinction that thel 
horſes were muſtered, and to be confidered 28 in actual 
ſervice, (which I think, upon the oaſe ſtated; they were) 
I am of opinion they were billetable. Otherwiſe | ſhout 
think they were not. # 
ASHHURST, Juſtice, of the fame opinion. 
BuLLER, Juſtice, I am of the ſame opinion. [ think 
the 78th ſe&ion has the, ſame. operation us if artillery 


= had been mentioned in all the forme parts of 
£2308 155 OV ; 
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The Kine againſt Cozens and Another. Mee nan 
| Rk, 4 | aturday, 

HE right of electing members to ſerve in parliament Vn e ente 
T for the Borough of Dorcheſter, in Dorſet ſbire, accord- of the peace | 
ing to the laſt reſolution of the Houſe of Commons (a), = mae — 
« in the inhabitants of the ſaid borough paying to ive, the 
« church and poor, in reſpect of their perſonal eſtates ; court will pa- 
« and iu fuch perſons as pay to the church and poor in _— 
i reſpe& of their real eftates within the ſaid borough.” , 1,,1,4 ten- 
It is a pretty general practice in the weſtern parts of Eng- der the poor- 
lad for the owners to pay the poor-rate inſtead of the 74i* for bis 
dier, who are the perſons rateable under the ſtatute of "77. mort 
Eizaleth (b), On a petition, . of an undue receive it, and 
«ion of members to ſerve in parliament for Dorcheſter, warrant 1 
which came on to be tried before a ſele& committee, ap- 8 
pointed under the ſtatute of 10 Geo. 3. c. 16. on the 22d train upon the 
of February 1775, it was contended, by the counſel for n. 
one of the parties, that . ſuch perſons as pay in the words 
of the laſt reſolution, ought to be conſtrued to mean 
ſuch perſons as by law were bound to pay, and that the 
landlord ought to be conſidered as the mere agent of the 
ccupier, and as paying for him, ſo as to confine the 
ſight of voting to occupiers. The committee, however, [427] 
&termined, upon evidence of the uſage, both before, and 
lace, the date of the reſolution, © That ſuch pecſons as 
* pay in reſpect of their real eſtates, though not inhabitants 
" ir xcupiers, have a right to vote in that borough (c).“ 

In conſequence of this determination, there was, pro- 
nous to the laſt general election, a great ſtruggle in the 
rough, whether the poor-rate ſhould be, in fact, receiv- 
ed from the landlords, or the-oecupiers; The occupier of 
a particular houſe having been rated by name, he was : 
ſunmoned by the defendants, who were two juſtices of 
de peace for Dorcheſter, to ſhew cauſe why he ſhould not 
Pi) the rate, On the day for ſhewing cauſe, the overſeers 
of may attended, and alſo a perſon who was the grand- 
"0! the owner, of the houſe, and who, in the preſence 
be defendants, tendered the ſum aſſeſſed to the oyer- 
. The defendants aſked him ho he tendered it for; 
which he anſ wered, he tendered it for his grandfather. 
then. aſked him, . Don't you tender it for the oc- 
pier?” To this he anfwered, No; I tender it for 
n grandfather.” The defendants then aſked the over- 
they would take the money ? which they refuſed. 
e F120 


09) 18th Mey, 1520, Journalk, vol. () 43 Eh. c. 2.4 1, 
p. 363. col. 2. Vide 2 Ges, 2. (c) Caſes of Contr, Ele, vol. r. 
ad p. 338. i 
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Lu 


9 580. to do; and thereupon the defendants immediatel 5 

2 a warrant (d) to diſtrain for it on the goods of the oem. 4 

5 e pier. By the leaſe, the landlord had expreſgly Rlipulated 

: againſt - to Pay the poor- rate. 4 r 110 
„Coz zus. This was an application for an information againſths f 

defendants, and, by the affidavits on the part ofthe pro ba 
ſecution, it was ſworn, that they had acted, (a , 

to the belief of the proſecutor,) from corrupt and cim * 
nal motives, and to ſerve election purpoſes. This un c 

poſitively denied by the defendants, but their affidavit di al 

not go on to ſtate their reaſons for granting the warrant, n 

I The Solicitor General, Morris and Rooke, fhewed cauſe J 

* Dunning for the proſecution. 14 

Lord MæxsFIEtD, No Juſtice of peace oughittoſulke hin 

for ignorance, where the heart is right [x]. On the other lual 

"hand, when magiſtrates act from undue, corrupt, ot i 1 

direct motives, they are always puniſhed by this ecur 408 

6 It is impoſſible for theſe deferidants to excuſe themſehy » 

upon the ground of ignorance. In many parts of th af; 

L 428 ] kingdom the landlord pays the poor-rate for his tenant 4 
and it is ſworn, that the landlord in queſtion had adul that 

paid 28 rates before this, without any objection or diſh . 

© culty being raiſed. What poſſible reaſon could there b. 41 

for raiſing one now, for the firſt time? The juſtices mu * 

have acted with a view to make a point to ſerve the u pl 

poſe of an election. ts mer 

The court propoſed, that, upon the defendants' und repl 

taking to pay the whole coſts out of pocket incurred | whe 

the application, the rule ſhould be diſcharged, which» faid 

_ - accordingly done. eh cud 

(4) 43 Elis. c. 2. 563 Rex v. Palmer, E. 1. Ces 3.1 U . 
[x] Even where he acts illegally. 1162. for i 

44:1 | Matt 

& ng well \ _ ,. SuiTH and Others again Doves. = 
In an ain . upon a bill of exchange for 85]. payable 4 
ee 94 days after date, againſt the Sector fen „ 
there is a ptea.- had been corruptly, and againſt the form of the fat * 


of an uſurious agreed, on the 25th of October, between one 
#greement,and and one | Robinſon, and the defendant, that ne 
that the bill . Robinſon ſhould lend to the defendant Bl. and ſhou 


conſequence of. bear and give day of payment thereof to the 


ſuch agree- from thence till the 20th of December, and that for , 
ment, de.  forbearance he ſhould pay 3/. z that after, and 


in f 
ee. he ance of this agreement, on the ſaid 25th of OfAobers 


corrupt agree - advanced the 80). and that, for the ſecuring that ws 


ment, and 82 k iſt of 
conclude with a the Sg. Was aſtet warde, (vix. 2 the 


veribea tion. 
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being the day of the date of the bill, further corruptly, 
Ve, agreed between them, that Sotoden and Robinſon 


10 the plaintiffs; that, in fact, they did, after making the 
at mentioned agreement, and in purſuance thereof, and 
for the purpoſes, aforeſaid, draw ſuch bill, and that ſuch 
vill ſo drawn was the identical bill in the declaration men- 
tioned ; that the 5/. ſo. agreed to be given, and ſo reſer- 
ved and made payable, exceeded the rate of 51. per cent. 
for one year, contrary to the ſtatute ; by means of which 
premiſcs, and by force of the ſtatute, the ſaid, bill was 
wholly void, and of no force or eſſect in the law.—Re- 
cation, (after a general proteſtation that the plea was 
inſufficient,) That the bill was drawn by Sotoden and Ro- 
bnſn, and delivered to the plaintifls, for a good and va- 
luable conſideration, without this, that it was corruptly, 
and againſt the form of the ſtatute in ſuch, caſe made and 
provided, agreed by and between the ſaid Sowden and 
Rdinſen, and the defendant, in manner and form as the 
d&fendant had alledged, ** and, this the plaintiffs are ready 
« toveriſy, wherefore, & Special Demurrer ; For 
that, inaſmuch as the ſaid traverſe in the ſaid replication 
contained denies the whole ſubſtance of the plea of the 
dfendant, as to the ſaid premiſes and undertaking, no 
mducemeut to the ſame was neceſſary ; nevertheleſs the 
plintiffs have, by an unneceſſary and ſuperfluous induce- 
ment to ſuch traverſe, rendered a concluſion of the. ſaid 
replication with a verification to the court neceſſary [1]; 
whereas the ſajd replication, (had the inducement to the 
hid traverſe been omitted,) might and ought to have con- 
cluded to the country, and the faid olaintifh have thereby 
calculated the ſaid replication for the introduQion of an 
unneceſſary and vexatious length of proceedings; and alſo 
for that the inducement to the traverſe, containing no new 
matter, is, in itſelf, immaterial, ſuperfluous, and unne- 
«ary, and tends to prolixity in pleading ; ani for that 
the ſaid replication is in various other reſpects uncertain, 
inlufficient, and informal. 3 
Marſball, for the defendant. Where matter is ſpecially 
ded, in the affirmative on the one ſide, and in the ne- 
Hue on the other, a ſpecial traverſe is unneceſſary and 
| 5 | improper, 


[1] If the ſpecial traverſe had, in 


448 


1780. 
mould draw a bill for 85/. payable 50 days after the date 


# 


SMITH 
againſt 
Dovzxs. 


[ 429 ] 


tub, denied the whole matter of the 
pa, it might have- concluded to the 
um, notwithſtanding the intro- 
inducement, and the formal 
wir, © abſque hoc.” The contrary, 
L is ſtated to have been ſaid 
wen in Baynham v. Matthews. 
War 2 v. Davies (1 Salk, 


40 and Robin ſon v, Ralay, (1 Bur. 317.) 
where this point came directly in queſ- 
tion, on the pleadings to the 13th 
count of the declaration, and the con- 


cluſion to the country, though ſpecial- 


ly demurred to, was held good. Vid. 


Jafra, alſo, Boyce y. Whitgher, p. 95. 
Nate [v0], | . 
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1780. improper, becauſe there is ſuſfigient iſſue joihed; with 
WA, carrying the pea any further. Here, the matter of th 
Suiry Plca is fully denied in the replication, which, therefor; 
againſt ſhouſd have been without an inducement, and ſhoulda 
Dovexs, concluded to the country; But the plaintiff, by introds 
eing an inducement, and a fpecial traverſe, has render 
it neceſſary to conclude his replication to the court, 1 
put the defendant under the neceſſity of rejoining. The 
| principle J contend for is eftabliſhed by the cafe of Hy 
v. Philips (a), and recognized and confirmed by tha f 
| Human v. Truant (b). Baynham v. Matthews Cc), wil 
perhaps, be cited on the other fide, as an authority agi 
L 430 ] me; but, if properly confidered, that cafe will be found: 
Ga only to decide, that, where there is an inducement andi 
ſpecial traverſe, the concluſion muſt be to the court; nt 
that, in a cafe like the preſent, there ought to be fd 
inducement and ſpecial traverſe. On the contrary, the 
doQrine I am contending for is there expreſsly admitted 
by the court. I he recent cafe of Boyce v. Whitaker (4 
is alſo in point in my favour. 
Cowper, for the plaintiffs,-In the cafe of Hama . 
Truant, the allegations in the inducement, and in the tr 
verſe, were exactly the fame thing, in different word, 
both denying the whole ſubſtance of the plea, In Bos 
ham v. Matthews, the expreſs determination was, that, 
where the ſtatute of uſury is pleaded, and the plainif 
replies, that the fecurity was given for a juſt debt, and 
| traverſes the corrupt agreement, a concluſion to the cour- 
try is bad, and, in Robinſon v. Ruley, (e), that caſe iscitch 
and Dennis OW, Pe there mentions both that and ate 
other of Fen v. Alſton (), as having decided, that where 
the ſtatute of uſury is pleaded, the plaintiff may, at hs 
eleQion, either reply, that the ſecurity was given vpol 
another account, and ſpecially traverſe the corrupt agre*- 
ment, or directly deny the corrupt agreement, and the 
conclude to the country (g). 
Lord Maeerizts ,o The point is ſettled by the caſec 
Baynham v. Matthews, dy 
WiLLzs, and A8HHURST, Juſtices, of the ſame opimon 
Bur Les, g e is a diſtinQion which ron 
through all the caſes.” It is this: When the whok d 8 
matter of the plea is denied in the replication, t 
conclude to the country ; but when a particular fa 
ledged in the plea is ſeleQed and denied, then the tel 
cation muſt conclade with an averment. Let us exam” 


this replication by that rule. This plea conſiſts of 1 


(% c. B. E. 42 EI Cro Bl. 554. 00 B: R. E. 30 C 2, 1 Bu-3 : 
(4) B. R. M. 22 Car. 2. 1 Mod, 72. (%) 1 Burr. 320. 
(e) B. R. T. 4 Geo. 2. 2 Str.87r. (g) 1 Burr. 331. 


(4) H. 19 Geo. 3. ſupra, 94. 
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a: & allegations: 1. That there was a corrupt agree- 1780. 
e 
that corrupt agreement. The replication, denies only one $Suira 
of thoſe facts, viz. That there Was ſuch 2 corrupt agrees againſt 4 
nent. Therefore, according to the ruſe, the concluſion Dovens, 
here was proper. If the point were new, much might be 
dad on the other ſide, but the prineiple is ſettled; and 
the caſe of Baynhamt v. Matthews is directly in poiut, ang 
ks been confirmed by many ſubſequent deciſions; parti- [ 431 } 
gularly by Clark v. Glaſs (i), cited in Robinſon v. Raley, ang 
Sandford v. Rogers, in the Common Pleas (/ . In the caſe 
of Boyce v. Whitaker, the whole plea was denied, vis. that 
the bond was given for eaſe and favour, At | l 

Judgment for the plaintiffs [+ 100, 

wry - 

0 B. K. T. 23 C 29 Geo, 2.1 23 Geo. 3. Buſh v. Leale, B F. 7. 
dur. 319. : 23 Ges. 3. & Slater v. Carne, B. R. H. 
0 H. 33 Geo. 2. 2 Wilſ. 113. 25 Geo: 4 ws Hedges v. Sandon, B, 
[4100] Vide, as to the point in this N. E. 28 Ges. 3. 7 Rep. 439. 
ale, Mulliner v. Wilkes, B. R. E. n | 
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Hopots againſt, MiDDLEToN and Another. ww 6th 


HIS was a eaſe ſent by the Court of Chancery for the A deviſe of all 
opinion of this court, which ſtated: , the teſtator's 
That Frances Bladen, widow, deviſed as follows: I mag ring 
[to my kinſwoman Mrs. Anne Middleton, my houſe and life, and at 3's 
4 at Ar/borough Hatch, and all my real eftate, in the desth to the 
ih of Barking, during her life, and at her death, to her 1 
hildren, upon condition that ſhe or they conſtantly pay over, gives 
. a year for a clergyman to officiate in my chapel, He, either an 
nd on failure of theſe conditions here mentioned, then l eee 
pre the ſaid houſe and lands to my own next heirs, to be ſife to B. re- 
yojed on the ſame conditions; and, in caſe / failure of mainder in tail 
Wren of my ſaid kinſwortian Mrs. Anne Middleton, then 1 = —_— 
prethe houſe and lands aforeſaid to her brother Mr. George © 
ger, and his children, on the fame conditions; and, in 
1 of failure of his children, then I give the ſaid houſe 
lands to the ſiſters or ſiſter of the Kid Ame Middleton 
Cage Hodges, to be equally divided between them, ar 
hen children that are living at that time. That the teſta- 
in died, leaving the faid George Hodges her heir at law; 
ut Anne Middleton entered upon the premiſes, and en- 
gel them till her death; that ſfie had iſſue living at the 
h of the teſtatrix ſeven children, two by a former 
dand, the reſt by her then huſband John Lambert Mid- 
Wn; that, in 1749, John Lambert Middleton and Anne 
Wife, ſuffered a recovery, to the uſe of themſelves for 
nd to the children 1 Anne Middleton, in ſuch manner 
| 2 * 7 „ hats 


— 5 — 
Hops 
againſt 
Niob 


TON. 
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* 


of git John Lambert Middleton, one of them being the eld 
Fon exceptedin the declaration of the uſes of the recovery; 
that, in 1770, the fix children fuffered a recovery, tothe 


4 (ren of the faid Anne Middleton took any, and what 


„ cauſe named???“ | 


* 


| (a) Dated nich February i786. = Moore 397, under the name of 


(5) Co. Littl. 
(c) Canc. E. 


545: 
(4) B.R.H.41 Elia. 6 Co. 16. ö. S. C. 


heir at law of George Hodges, to have his right to the free- 


daughter, A. and his wife had but an eſtate for life, =, 
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as they jointly, or the ſurvivor of them, ſhould appoixe 
and, in default of ſuch appointment, to the children of Aw 
Middleton, by Tohn Lambert Middleton, except the eldeſt, ant 
the heirs of the#ſeverat bodies of theſaid children ſhare ind 
ſhare alike;that, in 1761 Hane Middleton died, and, in 1568 
her huſband; then Sir John Lambert Middleton,diedgwithou 
having made any appointment; that Ame Middleton had 
iſſue living at her death ſix children, (one of them by her 
firſt huſband,) who entered on the premiſes on the death 
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uſe of themſelves in fee; and that three of thenr were fines 
dead; that the bill was brought by Joſepl Hodges, ſon au 


F 


hold and inheritance of the faid premiſes, ſabjeR to the hk 
eſtates of the ſurviving children, declared, and for an in- 
junction againſt waſte. , 725 hs 

Upon the above deviſe, and facts, the order of the Lord 
Chancellor (a) directed, that the queſtion ſhould be, 
4% What eſtate Ame Middleton took, and whether the chil 


2 8 


* 


D> => = 


«< eſtate in the premiſes, in queſtion, under the will of 
4% Frances Bladen, the teſtatrix in the pleadings of the fil 
HILL, Serjeatt, for the plaintiff, contended, that Ame 
Middleton only took an eſtate for life, and that her children 
(being in eſſe at the death of the teſtatrix, which happened 
only a year after the date of the will, and, therefore, pto 
bably in eſſe alſo at the date of the will, ) took an eſtate for 
life by purchaſe in joint tenancy. The words, all my 
& real eſtate in the pariſh of Barking,” were deſcriptive 
only of the local ſituation, not of the quantity of interel 
meant to be deviſed. It is laid down by Lord Cole, in bi 
ommentary upon Littleton, that if B. have divers ſons and 
daughters, and A. give lands to B. and I beris ſuir, the fathe 
and all the children take jointly (5). So in Cook v. C 
it is ſaid, “ That if there is a deviſe to J. &. and his chil 
% dren, if he hath children, they take with their father 
but if he hath no child, it is an eſtate-tail.” And it 
Wild's Cafe, (d), this diſtinction is made, and it was ther 
ſolemuly determined, after argument before all the judge 
that land being deviſed to A. and his wife, and afterthe 
deceaſe to their children, they then having iſſue a ſon a00 


3 V. Yardley. lun and Gawdy Daa T 
806. 2 Vern. 545. it an eſtata- tail. Mere, toc. ci. key 
ow 
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intiff muſt fail in his claim. 1. It is admitted, that there 
of limitation, and creates an eſtate-tail (a); and Lord 


ſems to think it may be nomen colleFioum, b although there 
de children then in eſſe. There is a caſe in 1 Anderſ. 43. 
(H. 6 Elz) where the deviſe was to A. for the term of 
his life, and, after his deceaſe, to the men children of his 
body; and it was held, that A. took an eſtate · tail. This 
ſeems to be the ſame caſe which is cited both in Moore's 
and Lord Cale's report of Wild's Caſe, from Bendloe's Re- 
ports, 4 Kir. Moore's ſtate of it is nearly the ſame with 
Anderſon's. Lord Coke does not mention that the words 
* for life” were uſed, which certainly make the deciſion 
ſtronger; and he muſt be incorrect in ſaying, that it was 
dt-rmined to be an eſtate-tail, becauſe it did not appear in the 
eaſe, that there were iſſue-male at the time of the deviſe z, 
n:ither of the two other reporters mention that circum- 
tance; and, if the determination had proceeded upon ſuch 
2 diſtinction, the fact would certainly have been enquired 
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* children,” in the preſent will, ſhow, that the teftatrix 
tad * iſſue in gencral” in contemplation, which might or 
might not fail; for theſe words would have been abſurd if 
ſhe had meant only perſons then exiſting, or deſcendants 
in the firſt degree, becauſe they muſt fail, In a late caſe of 
Crtſm, Leſſee of Reus, v. Raus (c), your N in de- 


words * in caſe being uſed, the court muſt hold, that 
the teſtator had ſome contingency in contemplation. -From 
the conditions impoſed by the deviſe, it muſt he inferred, 
that the word * children”? was meant as expreſſive of the 
mtereſt deviſed to Annes Middleton; for if it had been the 
intention of the teſtatrix to give eſtates by purchaſe to her 


determined in that caſe. 


225. 231, 


try), by Lord Hale himſelf, or of his 
"Wa argument, for though the caſes 


E 3 


ue caſes where the word ** children,” in a will, is a word 


i another caſe to the ſame purpoſe. _ | 
Gen for the defendants,,-1. If Anne Middleton took 108 N 4 
an eſtate-taibunder the deviſe to her and her children; or, againſt | 


+. If the children took a remainder in fee as purchaſors, the yjrppts- 


von. 


: 


Hal, in delivering his opinion in King v. Melling (6) I oy \ 


imo, and aſcertained. The words“ in cafe of failure of 


lvering the opinion of the court, ſaid, that, from the 


children, f 


(e) Cane, 3 July, 1746. 3 Ath. 350. there cited. are - often mentioned by 
du the point of conſtruction was not judges, yet there 1s no certainty of the 
+ correctneſs of the report.” Did. per. 

(a) Vide H. 20 C. 3. Davie v. Hardt. Lethieullier v. Tracey, Canc, 
dient, ſupra, p. 321, 1754. Ambl. 220. 223. and in 8. C. 
(0) B. R. M. 24 Cer. 2. 1 Ventr. 3 Atk. 796. bis Lordſhip ſays, Thig 

| * SF ENS. . Caſe of King v. Melling, is very imper- 
. 85) *|t is a great misfortune there fe& in Ventris, Len as to the calgy 
do report of that caſe (King v. Mel- ſaid to have been cited by Hale, 


(c) B. R. M. 17 Gee. 


© . 
jo Wan 
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1980. children, it is hardly poſſible that the ſhould have made th 
nor perfor mance of the conditions by the myther, operay 
withqut any fault of theirs, as a-forfeiture. of their ineres, 

2, If Anne Middletan kook only for life, I wontend, tha 

Mipprz- the children took an eſtate in fee. It cannot be deniei, 
F9N, that“ all my realeſtate?” are words which in general ing 
will would carry the fee-ſimple. But it is ſaid, 1. Tha 

the additional expreſſion of “ in the pariſh of Barking 

l : makes the preceding words operate as deſcriptive of ibe lo. 

1 all ſituation, and not of the quantity of intereſt meant tobe 

| deviſed. In anſwer to this, it is to be obſerved, that, ig 

none of the caſes where the word “ in“ bas been uſed, by 
i all my eſtate” been held to be only deſcriptive of ſuu- 
ation, although, where“ at has been the word, that con- 
ſtruct ion has ſometimes been adopted. Indeed in the ci 
of Jbbetſon v. Beckwith (a), Lord Talbot denied this di. 
tinction, and decided, that, although the words there 
were “ all my eſtate at N.” a fee- ſimple paſſed ; and Wil 
v. Robinſon, there cited, is to the ſame purpoſe (0% 
2 It is ſaid, that, if the words here uſed are deſoriptine of 
» the place, not of the intereſt, with regard to the firft limit 
ation, which muſt be admitted on the preſent ſuppoſition, 
viz. that Anne Middleton only took an eſtate for life, they 
muſt operate in the ſame manner with regard to the ſulſe 
vent limitation to the children. To this objection, the caſe 
Juſt cited, of [bbetfon v. Beckwith, furniſhes à compfet 
anſwer ; for, there, the deviſe was of “ a/l my effateat M. 
* to my mother for her natural life, and to my nephev 
* Themgs, after her death ;” and it was held, that the mo- 
ther took an eſtate for life, and Thomas a remainder in fee, 
Hi, Serjeant, in reply, ſaid, he admitted that the 
words dt in caſe”? ſhewed that ſome contingeney was in 
contemplation ; but it was the contingeney of there being 
no iſſue alive at the death of Anne Middleton. 
I be court did not deliver any opinion on this caſe from 
be bench. | 
; I The certificate was in the following words: 
* We are inclined to think, that, under the will of 
% France Bladen, the teſtatrix, Anne Middleton, took a 
s eſtgte-rail ; but, if ſhe took an eſtate for life only, ve 
= | « are of opinion, that her children would take an eſtatc- 
f 433 : | e tail ; and, in either caſe, the limitation to Grorge Hodge, 
the heit at law, was barred by recovery, and the 
bas no title, li 


MANSFIELD, 
. E. Wutrs, 
igth June, 1780. W. H. Asunvier, 
, | F. Butz.“ 
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(s) cane M. 1733. Ca. Teng. Talb, 157. (6) B. R. A. 25 Car. 2.3 Lev. i. 
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10 the night between Tueſday the 6th, and Wedneſday the "= 
ft, "th 47 Lord Maw$rrierD's houſe in | . 
hat „was attacked by à party of the rioters, who, on 

ed, us and Tueſday, to the amount of many thouſands, 

ug had furrounded the avenues to the two Houſes of Parlia- 

hat ment, under pretence of attending Lord George Gordon, 

2 when he preſented the petition from the Proteſtant Aſſo- 

lo ciation fil On the Tueſday evening the priſon of New- 

de ate had been thrown open, all the combuſtible part re- 

id Juced to aſhes, and the felons let looſe upon the publie. 


It was after this attempt to deſtroy the means of ſecuting 
the victims cf criminal juſtice, that the rioters aſſaulted the 
reſidence of the chief magiſtrate of the firſt criminal court 
in the kingdom; nor were they diſperſed till they had 
burnt all the furniture, pictures, books, manuſeripts, deeds, 
and, in ſhort, eyery thing which fire could conſume in his 
Lordſhip's houſe [2] ; ſo that nothing remained but the 
walls; which were ſeen the next morning almoſt red hot, 
from the violence of the flames, preſenting a melancholy 
and awful ruin to the eyes of the paſſengers. + 
On Wedneſday, the devaſtation became almoſt general [ 436 ] 

throughout London. The houſes of many of the moſt 


reſ pectable 


Ii] Lord MaxSsYIE Lp acted at that that letter, after ſome introductory ex- 
time as Speaker of the Houſe of Lords, preſſions of civility to the Survey or Ge- 
in the ablence of the Lord Chancellor, neal, to whom it was addreſſed, his 
who was ill. Lordſhip ſays, ( Beſides what is irre- 
2] The amount of that part of Lord « parable, my pecuniary loſs is great, 
Maxse12LD's loſs which might have © E no danger, and there- 
been eſtimated, and was capable of a *© fore took no precaption. But how 
compenſation in money, is known to * great ſoever that loſs may be, 1 
have been very great. 'This he had a * think'it does not become me to claim 
light to recoyer againſtthe Hundred (a) © or expect reparation from the ſtate, 
Mary othershave taken that courſe (5); * 1 have * q up my mind to my 
bu his Lordſhip thought it more „ misfortune as I ought : with this 
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conſiſtent with the dignity of his cha- © conſolation, that it came from thoſe 
ill of wer, not to reſort to the indemnifi- © whoſe obje& manifeſtly was general 
K 81 ation provided by the legiſlature. His * confuſion and deſtruction at home, 0 
e ſentiments on the ſubject of a repara- © in addition to a dangerous and com- 
tate- ton from the ſtate were communicated . plicated'war abroad. If I ſhould lay 


io the Board of Works, in a letter (c) © before you'aiiy account ir commpu- * 
written in conſequence of an appli- “ tation of the-petuniary” damage I 
ation which they had made to him, © have ſuſtained, it might ſeem a claim 
(cre of the principal ſufferers,) pur- © or expectation of being indemnihed. 
ſunt to directions Rom the Treaſury © Therefore you will have no further 


, founded on a vote of the Houſe of * trouble upon this ſubje from, Ec, 
Commons (e), requeſting him to ſtate Ha MANsFISLD,” 
S nen CAT 


R357, 


nature and amount of his loſs. In | 
oder 1 Geo, 1. . 2. C. 5. 16. (d) Dated 18 July: 1780, 


% Vide infra, f. 699. (z) 6 July 1780. 
(c) Vated Canewond, 1 2 Auguſt 1780. C4 


. 
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1780. reſpeQable individuals had been previouſly attacked: Thy 
ny Cvening; the Fleet and: King's Bench priſons were { d 
bs fire; the Bank of England, the Inns of Court, almoſt il 
the public buildings, were threatened with deftruQim 
and an univerſal conflagration muſt have taken place, ifth 
. King had not iſſued a proclamation for the ſpeedy and & 
. feQual interpoſition of the military power. Till then, th 
ſoldiery bad ſcarcely dared to act offenſively [3] ; theg. 
. dinary magiſtrates were, for the moſt part, deterred gr 
prevented by various cauſes, from giving their ſanction tg 
the employment of the troops; and, in many places, the 
men under arms, with their officers at their head, thou 
. drawn up in military order, did nothing more than pre- 
ſerve a ſpace between the incendiaries and the crowd of 
ſpectators, ſo as to have, the effect of enabling the for. 
mer to demoliſh the houſes. and property of their ſclloy 
; ſabjeAs without interruption [4]. i 
The courts of juſtice continued, on the Wedneſday, to 
. fit, in order to do the buſineſs of courſe ; but almoſt every 
where elſe, except in Weſtminſter Hall, the rioters ſeemed, 
that day, to have obtained a complete maſtery, and area 
anarchy pervaded all parts of the metropolis. The exe- 
_ cution done by the troops on the night between the Vel. 
neſday and Thurſday, though very few lives were ſacrificed, 
produced a happy revolution. The numerous bands of 
rioters had entirely vaniſhed on the T hur/day aſternoon; 
SO ſcarce a ſingle badge of the Proteſtant Aſſociation (which 
L 437 ] was a blue cockade, and which all the tioters wore,) wa 
. to be ſeen; and the total ſuppreſſion of this inſurreQion, 
in its circumſtances without example in the hiſtory of La- 
rope, was as ſudden as its riſe: Ihe encampment of [arge 
bodies of the army and militia in and near London for ſeveral 
months, prevented the renewal of the commotions there; 
and although a ſcene, of the ſame ſort took place a few 
days afterwards at Bath, and was commenced, or exped. 
ed, in other parts of England, ſimilar precautions entire! 
extinguiſhed, not only all danger, but all apprehenſion, 
in the ſpace of a few weeks. 
On Thurſday, the 8th, and Friday, the gth of June, th? 
| Courts only fat to hear motions, 
31 A proper. precaution uſed in or- example, that the troops did not dare 
| FAO ba 4 3 a raſh interpo- to a0. Brackley Kennet, the Lord 
| fition, had been miſtaken for a rule of Mayor of London, was proſecuted I 
law, is, that no man ought to reſiſt information, and, upon a full wi, 
force by force, without the expreſs di- convicted of a breach of duty, becau'c 
rection of a civil magiſtrate. -- he had not ordered the troops to quell 
la] The miſchief the rioters did, the rioters by force, 
was from a perſuaſion, confirmed by | 
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p . Wa 3 75 | 70 1780. 
00 HoLMxs, Leſſee of BO N, againſt BROWN. — 

. e eee e 
a: S was an application for a trial at bar. Kenyan, ſome | 

the time before, Lad obtained a rule to ſhew cauſe, and 2 

el. Partridge this day ſhewed for cauſe, (upon affidavits,) that trial at bar are, 
the the leſſor of the plaintiff was in ſuch indigent eircumſtan- — — 

0f- ces, as not to be able to bear the expence, and that one of feng, 204 / 
or his witneſſes was a woman of above 80 years of age, who probable diff - 
ito might die before a trial at bar could be had. The value of cnlties, in the 
the the premiſes was ſtated to be about 2000] a year; and the a + Tet IM 

ugh queſtion, whether a codicil to a will by which they were may lay the 

pre- deviſed was duly executed. Partridge cited Lord Sand- party applying 

| of wick's Caſe in Saſteld (a). news __ 


Kenyan, in ſupport of the rule, ſaid, that the grounds on ceiving =i/ 1 
which a trial at bar ought to be granted, were, the great ius coſts, and 
vue of the ſubjeQ-matter of the litigation, the probable PF" or | 


, to kngth of the enquiry, and the likelihood that difficulties | 
very might ariſe in'the courſe of the trial [1]. He then en- 
" dervoured to ſhew, that theſe reaſons co-operated in this 
caſe, 1808 | 


Lord MAaNnsFIELD abſent. ets oh I 
Ihe court were of opinion, that this was a caſe where 
t was fit, that a trial at bar ſhould be granted; but ſaid, 


ds of that, as it was a favopr aſked bythe defendant, they would [ 438 ] 
don; lay him under the terms, that, if he ſucceeded, he ſnould 

hich only have niſi prius coſts ; but that, if the leſſor of the 

| was Pantiff were to ſucceed, he ſhould have bar coſts ; and that 

tion, the old witneſs ſhould be examined upon interrogatories, 

f H- and her depoſitions read, if ſhe ſhould die before the trial. 

— lt was alfo, (by conſent,) made part of the rule, that the 


cauſe ſhould be tried by a Middleſex jury, inſtead of one 
here; from Norſolk, where the premiſes were ſituated. | 
The rule made abſolute. 


0% B. R. T. 11 Will. 3. UT. 4 Ann. © articulis, que magna indigent ers- 
ſion, a all. 648. « minatione, capiantur coram Fuſticia- 
[1] The words of the ſtatute of M. - © riis Banci,” + Vide Rex v. Amery, 


the wn/er 2. (13 Edo. 1. c. 30.) are; T. 26 Geo. 3. 1 Term Rep. 363. 
4 bd inguifitiones de groſſis & pluribus 5 : ; bay 
t dare | 
ied by Masow againſs SKURR ay. +:<< 0 


10th June. 


zecau)c A<cTION on a policy of inſurance; verdic for the de- re a new 


' trial has been 
fendant z new trial granted; and a ſecond verdi& for granted, and 


the defendant. The rule for a new trial had not been nothing was 


wn up © upon payment of coſts,” nor had the coſts 8 
6 4 | en coſts of the | 
the f | ; bett, although | | 
ame party ſucceed on the ſecond trial, he hall not have the cofls of the firſt. . , | ® 
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1 foreigners (50, being the captain and firſt lieutenant of 


 fubpaena, can- F erguſſon (eh, had returned to France and were again 


ani ned, either onthetrialoſ IAelluſſanv. (c) Supra, p. 361, 


- 


1780. been reſerved. On Saturday, the 27th of A. 

Hu obtained a rule to ſhew 2 why the 3 

Mison bot be allowed the coſts of the firſt trial. 
againſt Dunning now thewed cauſe. 

SX USA r. Lord ManserirtD abſent. 


The court faid, as nothing had been ſaid about the cok 


of the firſt trial in the rule, and they had not been reſerved 
to abide the event of the ſecond verdict, the defendant wa 
not entitled to receive them. 


The rule diſcharged \ +101 J. 


[+ 101] 8. P. Schulbred v. Nutt, B. Smith, B. K. M. 30 Ce 3. 3 Ten 
R. M. 23 Geo. 3. £7 And Hankey D. Rep. 507. x | "TIF 


E 


Tue ſday, 
13th June. 


Tn taxing coſts, IN this cauſe (a), two of the plaintiff's witneſſes were 
the contingent 


THzLLUs80N againſt STAPLES. 


witncſſes may ſhip, which was a French merchantman. They had been 
have ſuffered brought over to give evidence in the caſe of Theluſm v. 
by*obeying the 
not be allowed. brought over for the trial of this cauſe. Upon the taxation 
of the plaintiff's coſts, the maſter allowed the expences ol 
* 439 ] the two witneſſes in the journey and voyage going and com- 
ing, and during their ſtay in England; but the inſured, for 
whom the plaintiff Theluſſen was only an agent, and who 
was a merchant in France, ſtated to the court, in an afh- 
davit, that the two witneſſes, when they were laſt in Fran, 
had been appointed ſupercargoes to two French Eaſt-Indi 
ſhips, and that they had loſt their voyage by their attend- 
ance on this laſt trial ; that before they left France, they 
bad made a proteſt againſt him, on account of any damages 
or loſs they might ſuſtain by coming to England; and that 
*he believed that, on his. return to France; he ſhould be 
obliged to indemnify them. That as ſupercargoes they 
would have been entitled to five pounds ſterling per cent. on 
the produce of the outward and home ward bound voyages; 
beſides proviſions, and other advantages. The maſter hav- 
ing refuſed to make any allowance on the above account, 
Douglas now moved for a rule to ſhew cauſe why he ſhould 
not review his taxation, and make an allowance adequate 
to what, by computation, the inſured would, according 
to his affidavit, be liable to pay. 
Lord MaxsFigELDd abſent. 
The court refuſed the rule, and ſaid, they could not al- 
low for contingent damages; that it would be 4 dange- 
rous precedent ; and that the maſter had certified, that 
ſuch applications had frequently been made, and always 
. without ſuceeſs. Ihe 


| -q | 
(a) Supro, p. 365. Nate [9]. Ferguſſon, or Thelluſſ v. Staples. S. 
(5) But only one of them was er- pra, p. 361: 366. Note [9]. 
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The Kino againſt the Inhabitants of Han» wu 
sf wood. | Ao Toy” 


OSEPH BROWN, his wife and child, were re- When a hir- 

moved, under an order of two juſtices, fiom the fg. „n, => 
townſhip of Leeds, in the borough of Leeds, to the town- pears to be 
ſhip of Hanwoed. Upon an appeal, the court of quarter- for leſs than 


{:ſlions confirmed the order, and ſtated a ſpecial caſe, as 375 days, no 


uiage, to con 


follows : 8 = cer the time 
It appeared in evidence that Joſeph Brown, the huſ- run in 
« band, in the year 1774, being then a ſingle man, and Want. 
« an inhabitant as a ſervant in huſbandry, at Hanwoed, wake tuch 
« wanting again to hire himſelf as a ſervant in huſbandry, biriog fut - 
« offered himſelf at the ſtatute fair at Hanueod aforeſaid, nag 8 54 
« where there is a cuſtom for ſervants to hire at the ſta- Lienen. 
* tute day, on the laſt Manday in Oclober: but not meet- 
« ing with a maſter there, he went to the market - town 
* of Otley, about eight miles diſtant from Hanwood, where JL 440 J 
* there is a different cuſtom, for ſervants to hire by the 
year at two different ſtatutes ; one held on the Prj- 
* day before old Martinmas day, the other on the Friday 
next after old Martinmas day; at which latter ſtatute 
„ fair they always hire till the old . Martinmas day follow- 
ing, which, by the cuſtom, is conſidered as a hiring for 
* jear. Old Martinmas day, in 1775, was on a Tueſ- 
* day. On the Friday following, being the ſecond ſtatute 
« fair above mentioned, the pauper hired with one Pike, to 
« ſcrye his mother, Anne Frith in Hantosod, till the old Mar- 
* tinmas day following, and did accordingly ſerve her in 
 Hanwood, till the old Martinmas day following.” 

Duming ſhewed cauſe, and relied on the caſe of Rex v. 
Navſleck (a), where a hiring at a ſtatute fair, held on the 2 
ay next uſter old Michaelmas day, to ſerve till the old 
Mickae/mas day following, ſuch ſort of hiring being Nated 
to be according to the cuſtom and uſage of the country, 
v2s held to be ſufficient, The principle in that caſe, he 
| ſaid, was not new. It was ſettled by a prior deciſion, in 
Rex v. Newſtead (b), where the hiring was to ſcrve for a 
far from Whitfuntide to Whit ſuntide; and the court held 
Pat to be a good hiring, although the ſpace of time was, 
ntrub, leſs than 365 days, the caſe having ſtated that 
uh hiring was uſual in that country, and was always 
oulidered as a hiring for a year by the contrading par- 
ts, He contended, that . the cuſtomary year at Otley 
vugtt to govern this caſe as the contract was 2 

| that 


10 M. 13 Geo. 3. Burr. Seltl. Ca. (5) T. 10 Ces. 3. IA. No. 208, 
W, 222, ; 


100 


1780. 
33 — 
The Kix G 
againſt 
Hanwoop. 


[441 ] 


0% M. 1 Geo 1.3 Burn's Ju. r3th ſtreſs on the cuſtom of the count!?, 


Edit. 375. 


460 U. 5 Geo 1. 1 Fer. 143. ate cafe of Rex v. Syderſtone, (L. il 
(6) T. 3 Geo. 2. 3 Burn's Tufi. 375, Ges. 3.) a hiring on the 11th of 0+ 


(4) Ibid 


(e). M. 14 Geo. 2. Burr. Settl. Ca. 1772, was held to be a ſufficient biin 


No. 551. 


[i] In that caſe the court laid ſome cuſtom or uſage [T 102]. 


oz JG. P. Rex v. Suff: H. 27 Gee. 3. 1 Term Rep. 490 
23 Geo. 3. g Rex v. Shiplam, M. | 
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that place, although the ſervice was performed at Ha. 
wood. | 1 ICS inn g 
Fearnly argued on the other ſide.—He cited the caf 
of Pepper-harrow v. Trenſham (a), Coombe v. Weſt 
(b). Rex v. Weſtwell (c,, Sauth Cerney v. Cuultſbourn l, 
and Rex v. Newton (e), as having completely eſtabliſhyt, 
that no hiring, which on the face of the contract appem 


to be for à leſs time than a year, is ſufficient for gaining nv 


So pe ah In Rex v. Newſtead that was not the caſe, 
hitſuntide being a moveable feaſt, there was not neut. Tec 
ſarily leſs than a year in the interval between Whitſutid 
and Whitfuntide. In Rex v. Naveftock, the hiring was ſe an 
a full year, if, under the words “ the Michaelmes day col 


following,“ that day was included [1]; and Lat wa 
+ MansP1zLp expreſsly ſaid, in that caſe, that there nu int 


be a hiring for a year. 
Lord M axsFitLD abſent, F 
WILLES, Juſtice, — The only queſtion is, Whether a hi 
ring for three days leſs than a year, can be conſtrued 
hiring within the meaning of the ſtatute ? The caſes cite 
by Mr. Fearn/y all ſhew the contrary, In the caſe of Rez 
v. Newſleag, the duration was uncertain, and the hiring m 
was ſupported by the cuſtom of the country. In Rex v, 
Naveſtock, as there is no fraction of a day, and the word 


till might be conſtrued to include the Michaelmar day, be 
the hiring was conſidered as for a complete year; andthe ti 
court there recognized the general doctrine contendedfer vac 


by Mr. Fearn/y. The cuſtom here, (if it could be of ay or 
weight to controul an act of parliament,) is ſtated to b In 
the cuſtom of Otley, and the contract was performed u 
another place. I think the orders muſt be quaſhed. 

ASHHURST, Fuſtice, of the ſame opinion, By 

Butter, Juſtice, — There js no cafe where the time ap- 
peared maniteſtly to have been leſs than a year, in which 
the court has held that a ſettlement was gained; and * 
iis be dangerous to make a new precedent of that 

US" 

| Both the orders quaſhed. 


(Burr. Settl. Ca. p. 722.) ; but, in 3 


375, 376. tober 1771, tit old Michaelmas Ca 
though there was nothing ſtated oft 
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| OB OT” | b 13th June. 
HIS was an indiQment againſt the defendants, for ee 4 
'T daruding the mayor and commonalty of the city of navigableriver, 


Lundin, in making a horfe-towing path on the ſoil of the is not, by pre- 
river Thames, under powers veſted in them hy theſtaputes 4% biene 
of 14 Ces. 3- c. 91. and 17 Geo. 3 c. 18. The fie ebunt gvncrs of the 
recited the ad, and charged, that a horſe-towing path was adjoining | 
begun to be made from ' Water- Lane at Richmond bridge ps Has > 
and certain wooden piles fixed, by order of the common cn law, 
council, on * the ſoil and bed of the river, between high- to obitrug 
water mark and low-water mark, and that the defendants, e execution 
intending to obſtruct the mayor, Ge. cut down one of granted by 
the ſaid piles, &c. The ſecond count laid the piles to ttatute, and 
have been driven upon the ſoil and bed of the river, bein — n 
the King's ancient common high- way for all the liege ſub- fand de 
jects to navigate. The third count laid the towing- path to not, and 

have been between the city of London and the city-ſtone at ought not, 
Staines bridge, between wy a mark and low-water ** conclude 


mark. The fourth count ſtated, that a towing-path was N ee ee 


begun, c. by the cormit ter, (naming them,) appointed by 

the common council to execute the act, on the ſoil, c. *[ 442} 
being the King's ancient and common high-way, between 44 
high-water mark and low-water mark, Cc. The f/th 

count ſet ſorth, that a towing path had been begun by 

order of the common council, c. (but without mention- 

ing the act of parliamerit. The "wage and laſt count re- 

ſembled the ft, only ſtating; that the towing path had 

been begun by order of the committee. The trial came 

ou before ASH HURST, Juſtice, at the laſt Lent aſſites for 

the county of Surry, when a verdict was found for the 

King, ſubje& to the opinion of the court on the following 

caſe + 8 | 


The city of London, under the powers ſuppoſed to 
be delegated to them under the act of parliament of 1.4 
Ge, 3. c. 91. and by the 17th of the ſame King, intitu- 
led, Ce. (e. 18.) erected piles on the bed of the river, 
near Richmond, within the high-water mark, about the 
Gſtance of 29 feet from the ſhore, for the purpoſe of 
making a towing path for horſes, adjoining and contigu- 
015 to a wharf in the poſſeſſion, and the property of the 
&ſendants, or of thoſe under whom they claim. The 
deſendants cut down one of thoſe piles, which is the 
ſubje& of the preſent indi&ment, and which was proved 
to have been ereted between the high and low-water 
mark, oppoſite to the ſaid wharf. No a&s of ownerſhip 
vere proved, on either fide, in the ſpot in queſtion ; but it 

| Was 


* 3 


442 


1780. 
N . 
The King 


againſt 
Situ. 


T4433 


| for the 


towing barges and other veſſels, 


, 
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was proved, that the Ait (a) in the middle of the river 
was Mr. Price's (b). It was proved, that, immemorialy 
at the time of ow water, perſons uſed to paſs on foot 
between the high and low- water mark, for the Purpoſe of 


© 'The queſtion ſubmitted to the court is, c Whether 


(this being a navigable river,) the right tothe ſoil inthe 


bed ef the river, aſque ad filum aquæ, is in the ownen 


al the ground adjoining to the river?“ 


The caſe was argued, laſt term, on Wedneſday, the 34 
of May, 3 for the proſecution, and B. Hunter 
ndants. | 

Erſkine contended, that the only queſtion brought be- 
fore 15 court was, Whether the Lo the ſpot ww 
tion was, or was not the property of the defendants, ot 
of thoſe under whom they claimed? Its bring the pro- 
perty of third perſons would not be a juſtification on this 
indictment; for the defendants were not entitled by law 
to abate the piles driven on another perſon's ground, for 
a conſequential injury to theirs. The defendants, theres 
fore, muſt ſhew that the ſoil was theirs ; and as they gave 
no proof of any actual exerciſe of ownerſhip, it was in- 
eumbent upon them to maintain it was theirs by inference 
of law, becauſe the property in the adjoining ground be- 


Io to them. 


Jurter inſiſted, 1. That the ſtatutes did not mean to 
veſt in the city the power of making towing paths by en- 
bankment. 2. That the foil belonged to the defendants, 


and they were therefore protected by the 36th ſection of 


the ſtatute, by which it is provided, That the powers 
* granted to the city ſnould not extend to authorize them 
* to make any net tow ing path, over, upon, or through, 
* any garden, orchard, yard, park, paddock, incloſed 
* lawn, or pfanted avenue, to any houſe, without the 
&* conſent of the owner thereof.” 3. That ſuppoſing it 
uncertain fo whom the ſoil belongs, the city had not com- 


plied with the terms preſcribed by the ſtatutes to entitle 


* 


A ſinall ind. (5) Price was the owner of he wharh 


them to make a horſe-towing path.—1.On the firſt point, 
he ſaid, that there was no expreſs power given to make 
embankments, and the court would not raiſe a power, li 
able to great inconvenience and abuſe, by implication- 
If ſuch embankments could be made at the pleaſure of 
the city, they would tend to -diminiſfr the value of the 
adjoining lands, and might alter the courſe of the rive, 
beſides expoſing the villas and private property of indivi- 
duals to the diſorders and treſpaſſes which: bargemen 
might commit in paſſing through them.—2. Oo fte f. 
cond head, he ſaid, that, if the ſoil was in the _ 
ants, the caſe was clearly within the proviſiun of 12 85 


F 


% 


MN THE TWENTIETH MN OF GEORGETIL. = 243 
jon of 14 Goo. 3. cap. 91; for though wharf are not 1780. 

— ons, they might be fairly conſtrued to be La ra 

comprehended under the word © yard.” That this was The Kine 

a nw towing path was clear, becauſe the caſt only ſtated, againſt 

that * perſons formerly uſed to paſs on foot at the time of S. 

hw water ; but this would make a paſſage af all timer. K [ 444 ] 

As to the property, the legal preſumption was certainly __ 

in favour of the defendants, and there being no evidence 

on either ſide, the preſumption ought to prevail. The 

foil muſt have ſome owner; the city had no claim to it; ' 

they did not pretend any right of ownerſhip at the trial 3 

and, as to the right of the crown, a diſtinction was to be 

made : that right-was only in navigable rivers, as far as 

the ſea ebbs and flows. did not depend alone on the 

circumſtance of the river being navigable. Some rivers 

vere ſo immemorially, by nature, and from the flux and 

reflux of the ſea; others were kept in à navigable ſtate 

by the elfects of art. The Thames might be confidered as 

falling under the firſt deſeription up to London bridge. 

From thence upwards, it was preſerved in a navigable 

ſtate by art. The authorities concerning the right of the 

crown to the ſoil extended only to navigable rivers of the 

brſt fort. The ſea did not properly flow above London 

bridge. The tide, beyond that limit, was -occafioned by 

the preſſure and aecumulation backwards of the river wa- 

br. Therefore the ſoil there did not belong to the erown. 

This diſtinction ſeemed to be adopted in ſeveral caſes; 

Md. 105 Anon ; 2 Roll. Abr. 10. pl. 14, 15; Davies 

Rep. 55. $7.3 Carter v. Murcot (a). He alſo ſtared the 

pleadings in a caſe of Cheſbyre v Dunball, where the ſame 

ea was adopted, and which had been ſettled ori great 

conſideration, by Sir Joſeph Yates and Wymie, afterwards 


ed Baron of the Exchequer in Scotland (B). 
the Lord Mans PreLD told Erſkine, it was unneceſſary for. 
1 him to reply. His Lordſhip ſaid, the diſtin ion between 


mers navigable, and not navigable, and thoſe where the 


tle does or does not ebb and flow, was very ancient; but 

int, tht what Hunter contended for, viz. a diſtinction be- 

ke deen the caſe of the tide oecaſioned by the flux of ſea 

li- water, ot by the preſſure backwards of the freſh water of * - 
on. nder, ſeemed to be entirely new, and that there were I 
of tw fats ſet forth in the caſe which let im the conſidera- 

the wn of that diſtin tion, That the caſe did not ſtate, whe- 
ery ther the water, when the tide riſes at Richmond, is freſh 
in- alt; bat that it rather tooł ĩt᷑ for granted that iris ſalt, 
15 *ſcribing the Thames generally as a navigable river. 

7 That as to the firſt and third objections, there was no 
605 beſlion made by the caſe, on the authority of the city 
non ik #5 
is B.R, H. 8. Ger. 3.4 Burr, (6) Thoſe-pleadings were furniſhed 
hum by the Solicitor General, 


fore, the indictment 1 0 to have concluded, (which i 


the treſpaſs. He might not think it an injury, but a be- 
nefit. As to the method purſued by the city, in the ex. 


[445] 


to embank, or whether they had purſued the gi 
preſcribed by the Legiſlatufſfme. died 
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The verdict of gui/ty was ordered to be entered. 

After wards, in this term, on Monday, the 5th of 
Rous having moved for judgment againſt the defendari 
Peckham obtained a rule to ſhew cauſe, why the] 
ſhould not be arreſted. He applied for this rule on thre 
groups, 1. That the offence, (if at all indiQable,) un 
for obſtructing the execution of the ſtatute, and, thers 


did not,) that the defendants had acted ©* againſt the firn 
6 of the ſtatute.” 2. That the proſecutors ought to har 
ſtated, that they had purchaſed the ſoil, according to the 
Proviſion for that purpoſe in the ſtatute. 3. That, a 
there are a great variety of powers given by the act, and 
adapted to a multiplicity of different caſes, the indiQment 
was too general and uncertain, not ſetting forth under 
what particular clauſe or power the city had acted. 
On his firſt point, he cited Hawkins's Pleas of th 
Crown, B. 2. c. 25. 6 116. where it is laid down, © That 
* ifan indiment do not conclude contra forma flatul, 
<<, and the offence indicted be only prohibited by itatute, 
and not by common law, it is wholly inſufficient, and 
<<. no judgment. at all can be given upon it (a).“ But 
ASHHURST, Juſtice, obſerving, that it was an offenceat 
common law to obſtruct the execution of an a of pu- 
liament, this objeQion was abandoned. * 
13 . cauſe was ſhewn, by Dunning, Davenpoi, 
Sylveſter, Rous, Roſe and Erſkine. —They inſiſted, thatthe 
direttions in the act for purchaſing the ſoil, only related 
to the caſe of private owners. If the ſoil belonged tothe 
crown, the act itſelf contained the king's conſent, and il 
to the city, (which they ſaid was moſt probable,) it would 
be abſurd to apply the proviſions for purchaſing to ſuch4 
caſe, But if the caſe had even ſtated the property te 
belong to ſome private owner, but to none of the defends 
ants, it would not be competent to them to queltion whit 
had been done. . Let the awner complain of the ſuppoſed 
injury, which he might in an action or indiQment ior 


cution of the ſtatute, and the particular clauſes unde! 
which they had aQted, their authority was ſufficienth 
ſhewn in the indiQment, which ſet forth the ſtatute; and 
none but the actual owners of the ground where the) 
made the path could queſtion what they had done. 
Peckham, Mingay, and B. Hunter, for the 
Lord Maxsriklp abſent. Low 
 WiLLzs, Fuſtice,—Only two of the powers in the 
which are various, are neceſſary to be obſerved 2 


- 4. {0 ©: 85h 
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«he pes hongrave the ravieutinn, andthe powens 
to compel a purchaſe. Now, if they are — ene. I | 
tber, it will appear, that the improvements are to be The Kine 


carried on without purchaſing, where there is no occaſig : 
8 to purchaſe, and nothing is ſtated here to ſhew, that Ken Is 
„e where, purchaſe was gece ſary. The ie - 
0 ment ſets forth, that the proſecutors, were interrupted in 
Mi: the due execution of the act, and that is found by the 
0 ſerdict. 1 ſee no foundation for arreſting the judgment. 
11 ASHBURST,; Juſtice, of the ſute opinion. He ſaid, 
700 there was no ſort of doubt on the firſt point. 
Ap BulLER, Juſtice — As to the firft point, it was very 
ths properly given up; the indi&ment would have been wrong, 
* if it had concluded contra formam ſtatuti. I think, ont , 
** face of the indictment, we muſt take the ſoil of the ſpot 
** in queſtion to de in the crown; for though not neceſſa- 
FE nh, yet, prims facie, the ſoil of a navigable river belongs 

to the King. The fact of the obſtruction is fuffciettly 7 
the nd. | | E 
That hl 9 5 The tule diſchar ged. I 
uli, IO; 
tute, | 3 | 
But at at + $i » l 1 
dana, the 14th of vu, bel bt day of 
PO c „the 14th of June, being the laſt day of 63 Bebe 
* 0 the Term, Lord MANsri a court for the [:447-] 
yr feſt time ſince the riots. The reverentiab filence which * 
* vas obſerved when his Lordſhip reſumed his place on a, 
* 3 was expreſſive of ſentiments of condole nee ang . 
vie — e. . moſt eloquent addreſs ay 
nat | could have ſuggeſted. Cura leves loguuntur 3 Me . 
ould mpentes ſtupent. * 0 ; | «A at 
ucha 
ty l 
feds 
what 
poſed 
at for | 
4 be- . . N a 
ew The End of Txr1xtry TIA 20 Gone I, 
yn „ | . 
ienihy „ 2 1 
+ and 2 
1 * 
WW) Vor. 1. | 
n here | * | 
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10 ©. to embank, or _ whether they had purſued" the direftng 


Au; Prefcnibed by the Legiſlatuce, On 
The kin The verdict of guilty was vrdered to be entered 
againſt Afterwards, in this term, on Monday, the 5th of 
SMT u. FRous having moved for judgment againſt the defendar 
FTectllam obtained a rule to ſhew- cauſe, hy the] 
| © ſhould not be arreſted. He applied for this rule on thee 
grounds, 1. That the offence, (if at all indictable,] vn 
for obſtructing the execution of the ſtatute, and, then 
fore, the indi&ment ought to have concluded, (which | 
did not,) that the deten ant had acted ** againſt th fire 
„ the ſtatute.” 2. That the proſecutors ought tohae 
ſtated, that they had purchaſed the ſoil, according tothe 
proviſion for that purpoſe in the ſtatute. 3. That, x 
there are a great variety of powers given by the ad, ul 
adapted to a multiplicity of different caſes, the indiQment 
was too general and uncertain, not ſetting forth unde 
what particular clauſe or power the city had acted. 
On his firſt point, he cited Hawkins's Pleas of th 
Crown, B. 2. c. 25. 3 116. where it is laid down, © That 
if an indictment do not conclude contra forman flatu 
« and the offence indicted be only prohibited by itatur, 
and not by common law, it is wholly inſufficient, and 
„no judgment at all can be given upon it (a).“ Bit 
_ A$SHHURST, Juſtice, obſerving, that it was an offencet 
common law to obſtruct the execution of an act of pu- 
liament, this objection was abandoned. | 
= ey 2. cauſe was ſhewn, by Dimning, Davenpin, 
Sylveſter, Rous, Roſe and Erſkine. —They inſiſted, thatthe 
pi ions in the act for purc haſing the ſoil, only related 
to the caſe of private owners. If the ſoil belonged tothe 
crown, the act itſelf contained the king's conſent, andi 
to the city, (which they ſaid was moſt probable) it woul 
be abſurd to apply the proviſions for purchaſing to ſuch 
caſe. But if the caſe had even ſtated the property '0 
belong to ſome private owner, but to none of the deferide 
ants, it would not be competent to them to queſtion wiit 
had been done. Let the awner complain of the ſuppoſed 
| injury, which he might in an action or indiQment ior 
the treſpaſs. He might not think it an injury, but a be. 
| . nefit.” As to the method purſued by the city, in the en- 
cution of the ſtatute, and the particular clauſes un& 
which they had aQed, their authority was ſufficient 
[ 445 ] ſhewnin the indictment, which ſet forth the ſtatute; and 
none but the actual gyners of the ground where the) bad 
made the path could\gyeſtion what they had done. 
Peckham, Mingay, er, for the defendants 
57 pac fv abſent. _. * . 
I LLES, Juſtice, —Only two of the powers in ide 10 
which are — ar e e to be obſerved upon be 
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ir. the power to ĩmprove the navigation, and the power 1 6 
0 r ow, if they are conſidered toge» 2 

lber, it will appear, that the improvements are tq be _— 


ied on without purchaſing, where there is no occ#hon 


. Garchaſe, and nothing is Hated here to ſhew, that this gatan, 
I: : ie where. parchaſe was neceſſary. * The indie 
ns nent ſets forth, that the proſecutors, were interrupted in 
the due execution of the act, and that is found by the 
'J erdict. 1 ſee no foundation for arreſting the judgment. 


ASHBURST,; Juſtice, of the ſume opinion. He ſaid, + 
dere was no ſort of doubt on the firſt point. 
BuLLER, Juſtice — As to the firſt point, it was very 
properly given up; the indictment would have been wrong, 
if it had concluded contra formam ſtatuti. I think, ont 

face of the indictment, we mult take the ſoil of the ſpot 3 
in queſtion to be in the crown; for though not neceſſa- 

nh, yet, prima facie, the ſoil of a navigable river belongs 

to the King. The fact of the obſtruction is ſufficiently 


yk Ih be rule diſcharged. 
latuly . 
aue, | ** | OE a 
But . 5 
nee at | fp gay. n | 
N Wedneſday, the 1 4th of June, being the ſaſt day of N 
e 0 the ax ad Yo $20 _ in court . 14471 bo 


firſt time ſince the riots. The reverential filence which 
was obſerved when his Lordſhip reſumed his place on * 
the Bench, wa#expreſlive of ſentiments of condolenee ang 
eſpe, more aſſect ing than the moſt eloquent addreſs Ay: "5-9 
the oecaſion could have ſuggeſted. Cure lever loquuntur 3 
meentes ſlupent, wo. e | 
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Court of KING”s BENCH, Bl " 
EY 'p 
| IN 15 5 | of 
. n hee 
Michaelmas Term, 0 
1780. la ie Twenty-firſt Year of the Reign, of Gzoxcs I 
TP. ͤ ͤ wd ² V aaa 6 cadh Gn 
2 38 E | M. 
bn wall] _ Hyzaward againff Horxixs. 
I there ins nnr bill ; plea of 
plea 8 tender as to 2). 18s, 4d. part of the demand; and . 
250 aug, © ae afſumpſit a3 to the reſt. The plaintiff having \ 
to the = rb firocetdeditotrial, there as a verdict for the defendanton | 
and, theples the tender, and fur the pfaintiff an the aun aſſunj/it, bu 600 
aug lar bes with damages under 40. vit. 57. Gd. Theidefendant, upon Kit 
defendant, the an affidavit, ſtating that he refrdedan the county of Midder tar 
— 1 2 Nee he ſhould — 5 * 
is tberty to foggeſt an the roll that the dama re | 
pn fen?f” 4011 in order 10 intitle. himſelf to ihe ben abihe d Wh 
yet, if tht of 23 Geb. 2. c. 33. 8 19. n wa 
T ne, Cauſe was this day fhewn againſt the rule, by the 4. ve 
exceed (6s, forney General (Wallace,) and Runningten. They cite! 
the defendant, the caſe of Pitts v. Carpenter (a), where there was 4 plea py 
we ef g of ſet-off, and, the plaintiff having proved that there u | 
dition of the above 407. due to him, although the defendant by the ſet- 'a 
county court off reduced the balance to 1]. re. 3d. and the verdict was ( 
« 5 — only for that ſam, the court refuſed a ſuggeſtion like that co 
| | to double 1 now. applied for, berauſe they | acta men | 2 
| under 23 Geo, to reſtrain parties within the juriſdiction #of the inferior { 
| 2. 033. 979. court r. ſuing in Weſlminfter Hall, only in caſes whett 0 
| the juſt demand, at the time of the acdiam brought, appest k 
* | 449 ] by the vetdi& not to have amounted to 407. Now, 28 in y 
| that caſe it was in the defendant's power not to hare : 


pleaded a ſet-off, in which event the damages muſt hae 
_ 3. * x. exceed! 
* 


(a) B. R. T. 16 & 17 b 3. 1 Will. 55. 


— 
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-xceeded that ſotn, ſo here, they ſaid; the plaintiff Send 180. 
not foreſee that a tender. would be pleaded ; and; i it had 
not been pleaded, the damages would have amounted to "Heawary + 
RO I c ati. 
Pali, and Baldtvin, in ſuppott-of the rule, inſiſted, Horxius. 


that the defendant ought to have taken the 27. 187. 4d. 
when tendered, and then have brought"his aQion only 
for the balance. on | | 


Lord MANSFIELD, The plaintiff could not know that 
the defendant would plead a tender. The reaſon of the 
determination in the cafe of Pitts v. Carpenter, is equally 


applicable here. The tender was not an extinguifhment 


of the debt, and the * is, what appears to have 


been due at the time of the àction brought, for if that et- 
ceed 407. the inferior eourt has no juriſdiction :- 


The rule diſcharged (c). 


0 Vide Wooly v. Cloutman, M. 20 v. Rurrows, M. 20 Ges. 4. ſupra, p. 
Gn, 3. ſupra, p.244. Maſe v. Wyburd, 263. and Miliſlire v. Llapd, F. 20 
M. 20 Geo. 3. ſupra, p. 246, Ailway Geo 3. ſupra, p. 381. - 

bw | 4 4 ** 


1 
" 


5 e 
' Wedneſday 


Kit ofainf Sretexpanyd. . 


A, OTION, by Chambre, for p rule to ſhew cunts, why lo debt upon 


1 the defendant ſhould not be diſcharged, upon filin 1 * 
common bail. The action W 8 A bond, Bag 8 frog 
Gitioned forthe indemnifieation of a pariſh againſt a baſ- lion, the de- 
ard child. The penalty in the bond was 50/. and the de ue g 
plaintiff, in his affidevif for holding the defendant to bail, to bail forthe 
had ſu orn that he was juftly indebted to him in that ſum ; penalty, but 
but the defendant; in the effdavit on which this motion _— _ 
12 grounded, ſwore that only 3/; and ſome odd ſhillings damage incurs 
ere reatly due 514M | red, 
The court ſaid, the conduct of the plaintiff was alto- 
pe unjuſtifiable, and that he was liable to an action. 
hat, in the caſe of a bond conditioned for the perform- 
ince of a n of marriage, and in ſome other inſtances, 
the penalty is the real debt; but, in other caſes, the bail 
could only be taken for the ſum to which the plaintiff _ 
would be intitled in damages for he breach. of the con- [ 490 J 
dion, At firſt, howeyer, they ſeemed to think they 85 
could not relieve the defendant upon this ſummary appli- 
aton, it having been an uniform rule not to go into 
the merits, upon ſuch a motion, but to take the matter as 
i ſtood upon the affidavit to hold to bail; but, at lal 577 
ante the rule, declaring that abey were petſuaded the 
uf would not venture to ſhew gzuſe againſt it,” 


* 


e CNS 


1780. 


Wedneſday; 
$th Nov. 
Goverament 
having con- 
tracted to fur- 
niſh forage for 


. certain num- 
ber of horſes 


to be kept by 


a ſatler, and 


the contractor 
for forage 
having agreed 
not to com- 
mute the fo- 
rage for mo- 


* 
* * ; 
- bu T 
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tus and Another again Baldwin. 


* 


8 + a 5 i 1 

1 was an action of aſſumpſit upon an agreement he. 
1 tween the plaintiffs and the defendant, which wy 
ſtated; in the firſt count of the declaration, to the follow. 
ing effect: The | ogy being ſutlers to four regimentzof 
militia encamped at Cox eat i, and as ſuch intitled to cy. 
tain foxage of oats and hay for divers horſes daily, out of 
the King's magazine of oats and hay belonging to the 
camp, and which was furniſhed and ſupplied by the de- 
fendaut, it was agreed between the plaintiffs and the d- 
fendant, that the plaintiffs might abſtairi from taking the 
forage, or ſuch part thereof as they ſhould think fit, ind 


ney, an agree: might leave the ſame to be the property of the defendant, 


ment between 
the ſutler and 
the contractor, 


That the latter 


all allow the 
former a ſum 
of money for 
each ration of 
forage allow- 
ed for the 
whole number 
of hvtſes and 
ſhall retain the 
forage, is 
voi 


and that he ſhould pay and allow them 94d. by the n. 
tion, for every ration to which they ſhould be intitled, 
and which they ſhould ſo leave at the magazine for the 
defendant. The declaration then p d to alledge, 
that, in conſequente of this agreement, the plaintiffs had 
left a large quantity of forage at the magazine, which they 
were entitled to as ſutlers to the four regiments, to be the 
defendant's property, and became, thereby, entitled to te- 
ceive a ſum of money from him in the ſtipulated propor- 
tion of Js: per ration, which he had refuſed to pay. 
To this ſpecial count, were added the general counts, for 
goods ſold and delivered, c. * 

The cauſe was tried, before Butt, Fuſtice, at the 


| 5 550 for Middleſes, in laſt Tre Term ; and it ap- 
$ 


d, in evidence, that the plaintiffs kad contrafted to 


are 
1 32 horſes, 8 for each regiment, for a limited time; 


during which they were to be a'lowed, for each horſe, : 
ration à day, conliſting-of 18/5. of hay, and g of oat: 
that the defendant was. à contractor with government, 
and, by hi contra, was bound not to commute the allos- 
ance of forage for money, and that, in truth, the plaintiff 
had only kept 14 or 15 horſes, inſtead of 32. A ved 
was found for the plaintiffs, but with leave to move to {t 
it aſide, and enter a nonſuit. M 
A rule was afterwards moved for, and granted, in Trin) 


Term, to ſhew canſe, why a nonſuit ſhould not be entered, 


or why, if that part of the rule ſhould, upon ſhewing 


cauſe, be diſcharged, the defendant ſhould not be 2 li- 


forage for horſes never, kept by the 


berty to move in arreſt of judgment. The ground for 
arreſting the judgment was, that the agreement ws ile 
gal and void, on the face of it, 'as ſtated in the declars; 
tion, tending manifeſtly to enable the parties to deffa - 
the public, and divide the profit ariſing from the — py 

there 


«+ 


there was not ſufficient on the declaration to ſhew the 1 780, 
illegality of the agreement, it was contended, that ſuch CI =o 
illegality was clearly eſtabliſhed by the”evidenge. Wir 
The Attorney General, and Cowper, now ſhewed cauſe againſt 
They ſaid, that, to make the agreement void, it muſt ap- Bx DV. 
pear to be a certain conſequenee, that the publig muſt be 
prejudiced by it, which was not the caſe ; for it neither 
followed, that, if money was receiyed inſtead"ef the . 
tions of forage, the plaintiffs would not keep the Sula. 
ted number of horſes, and provide forage elſewhere, nor, 
if the full quantity of forage was deliyered over by the 
defendant, that the plaintiffs would employ it to feed the 
number of horſes they were bound to keep. Ln 
Duming, and Balduin, were to have argued on the 
other ſide, but were ſtopped by Lord MansFizLD. 
Lord MAxsTI ELD,—No power of words can ſo bend 
this caſe as to make it appear otherwiſe than as a foul 
agreement between the parties. The queſtion is not, whe- 
ther the plaintiffs may not find out a method of cheating 
government although they ſhoyld take the forage,” but 
whether what they Pa done is not a method of cheating 
government, The ' plaintiffs are bound to keep eight 
borſes for each of the four regiments, and, in eaſe of 
them, government is to feed the horſes, ſupplying cer- 
tun quantity, by the day, for each horſe that ſhall be kept, 
By this agreement, the plaintiffs are to have a compoſition. 
for the forage for the whole number of horſes whether 
they are kept or not, which is a clear fraud upon the pub- 
le As to the queſtion whether a nonſuit ſhall be enter. 
ed, or the judgment arreſted, the caſe is much ſtronger 
2painſt the plaintiffs upon the evidence, than as ſtated in 
the declaration. | | 


The rule made abſolute for a nonſuit to be entered. 


[452] 
Bur Arne and Another, Executors of Friday, 
Mor rar, againſt Jox DAN and Another. Isch Nov. 


5 bw plaintiffs, as executors of an aſſignee af the leſſor Ia covenant 
of certain premiſes, brought this action of covenant for 2 
for rent in arrear, againſt the defendants Joxpan and Fn u 
LIVA E, as aſſignees of the original leſſee. The defend: agigament ta 
at Lefevre pleaded, That, before the rent in queſtion be- = feme covers 
ane due, he aſſigned his intereſt to Fordan ; which the e 
plaintiffs Limited on the yecord. Jordan pleaded, That, i, « good pics 
re the rent became due, Leſce aſũgned his intereſt ia bar. 
„ him, and that he aſſigned to one Catharine Kingſton. 
Revlication, That at the time of the aſſignment to Catharine 
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ö 
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1 CASES IN MICHABEMAS: TERM: |, 
Kingſton ihe was covert. of one Thomas Kingſton her hut. 


er rnd be who was {ill living.-General Demurrer. N 
BaknFATHEE his caſe flood. 


ale ipod in the paper, and was to have been zr. 
gued this day, by. Morgan, 15 the plaintiffs, and Wal 
or the defendants but Mood admitted, that he could 
not ſuppor the replication, on the authority of Coke Lit. 
ton, Where it is laid down,“ That a feme covert is of b. 


66 * - . ” , 1 
„ pagity to purchaſe of others without the conſent of her 
„ee, a 


the and that though he may diſagree, and diveſt 
1 eſtate, yet if he neither agree nor diſagree, the 
44 uro aſe is ood 1" ooh | | 


; - N 4 <2 » . 
. He moved for leave to withdraw the replication, and 


rephy, de nous, upon payment of coſts ; which was granted, 


Friday, 
10th Nov. 


f an execu- 
or or ad- 
miniſtrator 
lead 
3 
eler & ccr- 
in ſam, and 
afterwards to 
another action 
brought in the 
' ſame term 
plead allo plene 
ad nisi rait 
Fr #terthe lame 
lum, and as to 
that ſum that he 
had confeſſed 
it in the other 
action, ſuch 
lea is à good 


b. 


1 


* 


on 3h" , | (a) Cd. Lift). 3. 4. Alfo 356. b. 


Warzs again Oobe and Another, Admi- 
worry mieter er T 
DR upon a bond againfFthe adminiſtratots of the 
_obligor.—Dec/at ation of laſt Eaſter Term. — Pia, Plone 
adminiſtravit, except goods and chattels to the value of 
48). 27. 10d. and with reſpe& to the ſaid 48“. 27. 10. 
that the *defen@ants had confeſſed aſſets to that amount to 
another action on a bond of the teſtator's, of the ſame 
term, and then depending againſt them.— General De. 
3 N. e | 
Bower, for the plaintiff,-An action depending and 4 
confeſſion of aſſets, without judgment, is not a good pla 
in bar to an action againſt executors or adminiſſrators. In 
the other action againſt the defendants, it is probable the 
plaintiff ſoſpeſted the truth of the plea, and therefore took 
time to enquire into the faft, before he would ſign judg- 
ment for the 4Þ/. 2s. 10d, If ſuch a plea as this were to 
be allowed as a bar to another aQion, a door would be 
opened to the moſt palpable fraud, by colluſion between 
the defendant and ſeme friendly creditor, which other bond 
fide creditors might never be able to prove; aſſets might be 
confeſſed and protected by fuch a plea, and all other de- 
mands fruſtrated, although: the firſt plaint; ſhould never 


proceed nor mean to proceed to judgment, It is not pri 


ofity of action but of judgment which gives a preferenee to 


oreditors in the ſame degree. He who firſt obtains jndg 


ment is entitled to be firſt paid, and here it ought to be 
confidered' as the lacher of the plaintiff in the other afion, 
that he did not enter up. judgment of the aſſets confeſſed. 
It is true an executor pr e pay 4 _ 
the fare degree, after action brought and notice g 

of ſugh aRiop, unleſs there is judgment for the debt which 


a= pn TC ac = ww wa 
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he paſs but be may pay ſach debt after lang Er ch 


:-intitled to give if a preference by imparlanges 


483 


1780. 
* 


ing dilatory pleas to the frſt action, and, in the mean time, Wars RS 


confeſſing judgment for the ſecond demand. IT bis is laid 


town in WentwortPs Office of Exechtors (a), and in the * .nol 


caſe of Blundell v. Exverdell (3), where the eourt'diltini- 


guides between fuck a preferenge given by the conſent of - 


an executor or adminiſtrator, in favour of a juſt debe, and 
where a debt is fet up by covin and colluſion. The de- 
fendants, here, Were in no danger of being obliged to 

the amount of the aſſets in their hands twice over, for if 
they had confeffed judgment to the preſent plaintrif, they 


might hay availed thernſelves ofchat judgment in plea of | 


's darrein continuance to the other a 

Wad, for the defendants, If this plea is not a good bar, 
exccutors and adminiſtrators will be under great difficul- 
ties, and liable, in numberlefs inſtaniees; to account for the 
{ame aſſets to two or many different ereditors. What other 
ſtep was left for the preſent defendants to take? "Phexwo 
aQions were brought at one and the fame time; {ane 
the ſame — They had only the ſum cou 
the plea in their hands, and could not divide it betweenth 
two creditors: for, if they had confeſſed one half of it to 
eich, and they had replied affets utra, and iſſues had been 
joined, verdit᷑ts muſt have been found againſt the defend- 
antsin both actions. They could not make a voluntary pay- 
ment to the one, after notice of the action by the . 
ſhort, they had nothing leſt but to apply the affets by 


on, 


pleading, to one of the demands, and thereby put the 


plaintiff in that action in a ſituation to recover judgment, 
andthen plead their having done ſo, in anſwer to the other 
demand, In an anonymous caſe in Shower (c) it is ſaid, 
that, in cafe an executor have three or ſour bonds againſt 
bim, and they all gome to trial at once, being for 20), 4. 
pieer, and the executor hath aſſets to the amount only of 
20], yet he ſhall be chargeable to them all; therefore it 
would have been beſt for him tohave confeſſed a judgment 
to one of them, and that he might have pleaded to the 


[ 454 ] 


other. Now the defendants have done all that depended 


on them to act in the manner there pointed out. The 


judgment itſelf is not in their er, it is the act of the 


court, which ought to follow of courſe on the confeſſion of 


akts to the other plaintiff, and it is not to be. preſumed 
that he will negle& to avail himſelf of it, The plea con- 
ſelling aſſets to him on the regordsof the court, is a noto- 


nous and public appropriation of thoſe aſſets to his debt. Ik 
the plea was fraudulent or gollyſive, that might be replied, 


us ) Cc 8, Hill 14. Car. . (0) . K after, 34 Caf, 
5 00 B, Hil. 13. Car. 2 RB. after, 34 Caf, 3+ 
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f 1780. Lord Maxsrizip baving. aſked Wood; if he had exe 


N ſeen ſuch a plea, be ſaid he had not, but that there ws 5 
Warzzs Eaſe nor authority againſt it ; upon which his Lordſhipſai wr 
"againſt he thought the Peapepounted very properly for the aſks; 
Op. that the plaintiff was endeavouring unjuſtly to compel the 
MY defendants to pay the,amount of the alben twice aver ; and 
- unleſs there had been the ſtrongeſt authorities againſt the The 
plea, it ought to be ſupported. __ _. - 

Wirrxs and ASHHURST, Juſtices, of the ſame opinion. 
, BuLLER, Juſfice, — This is certainly a new caſe be. 
lieve there never has been ſuch a plea before; but juſtice df 
ſo clearly in favour of the exccutors, that, unleſs there 
[ 455 ] were the ſtrongeſt authorities againſt the plea, the cout for l 
y muſt ſupport it. This is a caſe which is entitled tagreater 
favour than where there is a priority in the judgment and 
not in the plea ; fox as to confeſſing judgment, that is an act * 
of preference ſhewn by the executors themſelves, but here 0 D. 

4.1 r preference has been obtained by the greater vigilauce 


* 


of ohe of the plaintiffs, in calling for a plea before the "ye 

. other. All legal means may be uſed to obtain ſuch a prefer. tin 

= ence, The defendants, in the firſt, plea they put in, told onſi 
the real truth of their ſituation, which they were obliged 
to do, and having confeſſed aſſets to a certain amount, they itor 
became bound by the courſe. of law, to pay thoſe aſſets to be l 
the plaintiff in that aQion, Shall not this be a ſufficient an- per 
ſwer to the other demand? It would be a monſtrous hard- 


| | | ope 

ſhip indeed, if the defendants ſhould be obliged to pay the id | 
money twice over, and be turned round to ſeek for redrek tr ot] 
in a court of equity. Itherefore think this is a good plea, be re 


Brwer moved, aud had leave, (on the ground of the eaſe u th 
being new,) to withdraw the demurrer, on payment df 
coſts, the defendants to be at liberty to amend their plea, by 
ſtating the judgment which in the mean time had beenen- 6 
tered up in the other action, the plaintiff to pay the ex- 

pence of this amendment, and to take judgment of alla 
guando acciderint. A oy” 3 Hip 


i 


| | | F W h | if f 
1 be EATON againft Jaques. 


Ifa term is af- I was an action of debt for rent, againſt the de- 
ſigned by way fendant as aſſignet of one Denyz, the original leſee— 
us PENS: tow The declaration ſtated an indenture of leaſe from the ax 
of redemption, tiff to Denys, his executors, adminiſtrators, and aſſigns, 187 
the leſſor can- 2 l years, at 4 rent therein mentioned; that Demi by VIAVE 
not ſue the thereof entered and became poſſeſſed of the premilles; 3 
afficoce of all 5 that being ſo poſſeſſed, on the 21ſt of June, 1777» all the 
the eſtate, eſtate, right, title, term of years to come and unexP! 10 
right, tine, lo: property, profit, claim, and demand whatſoever 2 5 
the mortgager, ſaid Denys, of, in, and to the ſaid demiſed premi — 
even after the nl} «$44 48 


mortgage has been forfeited, unleſi the mortgagee has taken actual poſſeſſion, 


W. T TWENTY-FIRST" YEAR OF .GEORGE m. 


the defendant, by reaſon whereof the defendant hecame, 
ind was, and from thence hitherto had been, and till 


"ce he was and became aſſignee as aforeſaid, a year's rent 
dad become due at Chriſtmas 1779, and was in artear. 
The defendant pleaded, That all the eſtate, right, title, &c. 
in the words of the declaration, did not come to and veſt 
the defendant, by aſſignment thereof, and that he was 
rot poſſeſſed of and in the ſaid demiſed premiſes in manner 
and form, fc. Iſſue . e upon this plea, the cauſe 

ime on for trial, before BuLLER, Juſtice, at the ſittings 


ww, poſſeſſed of and in the ſajd demiſed premiſes ; andthat 


t for Midd'eſex, in laſt Trinity Term, when a yerdiQ was 
r found for the plaintiff, ſubject to the opinion of the court, 

nd pon a caſe which ſet forth . That, on the hrſt of Da- 

0 ;nber 1775, the plaintiff demiſed the premiſes in queſtion 
ele o Dem, as ſtated in the declaration; That, on the 21ſt uf 
ce ne 1777, by indenture made between the ſaid Denys, af 
N he one part, and the defendant of the other part, after re- 
el 


ting the ſaid inderiture of jeaſe, the ſaid Denys, (for the 


old onſicerations therein mentioned, ) bargained, ſold, aſſign- 
ed transferred, and ſet over unto the defendant, his exe» 
hey tors, adminiſtrators and aſſigns, the premiſes demiſed by 
5 to 


ke leaſe, and all the eſtate, right, title, intereſt, benefit of 
enewal, term of years, and time to come and unexpired, 
operty, profit, claim, and demand whatſoever of the 
ud Denys, of and in the ſame, by virtue of the ſaid leaſe, 
otherwiſe howſoeyer, to hold unto the defendant for all 


lea, tereſt, reſidue and remainder of the ſaid term of 21 years, 
caſe he ſaid indenture of leaſe demiſed, and ſubje# neverthe- 
t of eh the rents and covenants therein contained, and which are 
a, by the tenant's part to be paid, kept, and performed, in 
ven- > ſaid indenture is contained a proviſe 51 making the 
oy ved on payment of 1141. and intereſt at 5 per cent. per 


un in manner following, viz. 21. 175. being half a year's 
uereſt thereof, on the 21ſt of December then next enſuing 
he further ſum of 21, 175. on the 21ſt of June 1778, 
ie further ſum of 2/..19s, on the 21ſt of December in 
pat year, and the further ſum of 116. 17s. on the 21ſt 
Ju 1779 ; and there is another proviſo and agreement 
. uten the parties that, until default ſhould be made in pay- 


e (aid proviſo, it ſball be lawful for the ſaid Denys, his ex- 
rtue , adminiſtrators and aſſigns, fo hold and enjoy the 
ſu without interruption fram. the defendant ; ] hat the 
creſt which became due an the ſaid mortgage, was 
Warly paid up to and on the 21ſt day of December 
That the defendant never had poſſeſſion of the houſe 
I the mortgage , The queſtion ſubmitted to the court 
ment bWhether the plaintiff was entitled to recover the 

rent 


of the 1141, and intereſt, contrary to the intent of 


ment thereofthen duly made, came to and veſtedin 1580. 
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1780. rent which became due at Chrifimes 1779, "from the þ 


1 c | 
s ; Wood, for the plaintiff, -The only "queſtion is, Wig 


Vis ut] 
3 ther an action of debt will lie againſt the affignee 6, I 
Jaques leaſe before he takes actual poſſeſſion? In the firſt place, b hg 

"of _ willcertainlylie againſt an original leſſee for years, befor je 

entry. L his is ſettled by the caſe of Bellaſſi v. Burrect (s) R 
where it was held, that, in debt for rent, upon a ln 
u, the plaintiff muſt thew an cecupation, becauſe, th WI 
rent being due only in reſpect thereof, it muſt appexriy 0 
the court when the leffee entered, and how long he ceey 0 
pied]; but that, on a leaſe for years, entry or occußalin neil . 
_”. for, though the defendant neither enter, no cd. 
+ oceupies, he mult pay the rent, it being due by the lei Je | 
on contract, and not by the occupation, So in Cote La al 

| ton (b) it is laid down, that a leſſee for years before ent *. 

| hath an intereſt which he may grant over to another fa 
Secondly, in what reſpe& does the ſituation of an 2fſgns Ende 
differ from that of the original leſſee before entry ? l thex 7 
more ſolemnity required in transferring property to ana þ tha 
ſignee than to a leſſee? The aſſignment veſts the compi 
intereſt of the leſſee in the aſſignee. In Cock v. Hari = 
vhich was an action of debt for rent againſt the aſſignee Ce 

a term, it is ſaid, by Lord Ho LT, that the ancient methe e de 

of pleading aſſignments was “ viriute cujus” the aſſignee . 
tered and was poſſeſſed, but that this method was now dil Har 
ſed, for the affignee had the eſtate in him before entry. | at tt 
hae has the eſtate of the leſſee in him, he muſt be liable tot) reſt 
«ſame conditions to which the leſſee himſelf vas ſubject ths, 
fore entry. It js true, there is a proviſo in this afigrimeanny "© 

that the leſſee ſhall hold the premiſes till default thall! 4 
made in the payment of the intereſt, but ſtiff the whole if * 
property veſted in the mortgagee from the time of the s * 

8 ſignment, and the mortgagor became his mere tenant! pe 
ſufferance, and miglit have been turned out by ane * 


ment without notice, as ſoon as there was à default of p 

ment; which there was in this eaſe before the rent noꝶ 

ed for became due. Suppoſe the premiſes had been un 

let by the mortgagor; the mortgagee might have brou 

| an action for the rent againſt the under-tenant, accord 

7 to the late determination of this court in the caſe of Mo 

| L 458 ] Gallimere (4), Suppoſe there had been an actual rv 
the whole abſolutely to the defendant, and he had ma 

ſeparate under-legſe tothe mortgagor to continue tig 

, ſhould be a default inthe payment of intereſt or pre 
$5 could there be any doubt that, in ſuch caſe, the pep” 

would have been liable to an action for the rent! ne 

the ſanie thing has been done in ſubſtance, only | 


(a) C. B. M s i 3. 1 $a, tc) B: R. M10 i . 
200. S. C. 1. L. Raym, 170. 


; "a8 60 46. b. Ys $5 Gee. 3. Aura fol 
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fo of a leaſe for liver, where livery of ſeiſin is neceſſary, 
re effeQ to the conyeyancæ. By the very terms of the 


wed to the covenants. DOE TOI oe EE 

Rule, for the defendant,.— This is a queſtion of great im- 
onance to all mortgagees. It amounts to this z whether a 
ortgagee of a leaſe for years, who has never taken poſ- 
lon, may be compelled by a ftranger, to ſubmit to all 
be conditions and covenants in the leaſe, although he is 
lung to wave all benefit from it. The inconvenience of 
uch a dodrine would be monſtrous. A mortgagee might 
e his capital and intereſt, and alſo be compelled to pay 
ent, without deriving a farthing from the eſtate, ' But 
re is the hardſhip on the landlord if the action is not 
izined? He has choſen his own leſſee; he never de- 


72in he has made with the leſſee relative to aſſignment, 


ut perſon ſhall be liable. Is the defendant an aſſignee 

at fort whom the law conſiders as liable? The plaintiff 
declared that all the eſtate, right, title, c. came to 
e defendant, and that by reafon thereof, he became poſ- 
d. bs this true in fact? Lord Horr's diddlum in Coat 
Harris was extra- judicial, and, both before and ſince 
at time, all declarations in this court, againſt affignees 
re ſtated entry and poſſeſſion - (Bol IIR, Juice, aſſente 
ths, and ſaid it was ſo in all the courts.) Here, there 
u 0 poſſeſſion; and, beſides, «l/ the eſtate, right, Cc. 
u not aſſigned, for the court will take notice of the dif- 
ace between an abſolute aſſignment, and one which is 


te point decided. in Mofs v. Gallimore was, that a mottga- 
may diſtram for the rent, before actual entry; but he 
| In notice of the affignment to the tenant, and by 

he avows, inſtead of waving his intereſt under the 
gament, But the tenant could not compel him to enter, 
ecewe the rent. I admit that debt lies againſt the ori- 
al leſſee, before entry, becauſe between him and the 
, there is a privity of a But here there is not, 
ny privity of eſtate, till poſſeſſion, It will be aſked, if 
Mignee can diſav ow the aſſignment or not, as he pleaſes, 
me entry? F anſwer, that, as between him and the 
nor, he cannot, becauſe of the privity of contra& be- 
them; but, as between. him and other petſons, he 


Wed, in reply It does not appear, upon the caſo 
, that the mortgagee has waved all benefit of the 


ended on the credit of the aſſignee; and the only implied 


nat if he lets another into the enjoyment of the _— | 


lnional, and made only to ſecure the payment of money. 


"ge, Indeed how could he waye it? It was his ao | 
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-ument inſtead of two, This is very different ſrom the 1580. 


Aout which the delivery of the deed is not ſufficient to pug 
l gainſt 
5eoment, the defendant is made liable for the rent, and Tug ah 


L 459 ] 5 
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180. fault to take it, and it cannot be ſurrendered but by a ui 
700 ten conveyance. There is no diſtinction — ** 
" Earon Jute and a conditional aſſignment with regard to the preſent 
againſt queſtion. Beſides, when the mortgage was forfeited, the 
Jaques. aſſignment to the defendant became abſolute, and he then 
was complete owner. As to the peſleſſion alledged in the 
declaration, that is a mere inference of law, and is not tra. 
verſable, It has been decided over and over again, that, if 
a deed is declared upon, and, after ſtating the deed, the 
declaration proceeds virtute cujus, Wc, the deed only, not 
the ſubſequent part, can be traverſed, After the for. 
feiture, the mortgagee might have brought an ejeQment, 
and.might then have recovered the meſne profits from the 

time of the forfeiture, | 

Lord MansFizLD,—In point of fact, this caſe muſt have 
ex iſted for a century paſt, in a thouſand inſtances; in thi 
great town particularly, building leaſes have been, and are, 
perpetually mortgaged ; and yet no inſtance has been found 
where the ground landlord has attempted to charge the 
mortgagee, not in poſſeſſion, with the rent or covenants, 
This is a ſtrong argument againſt the plaintiff, eſpecially 
| where the caſe js ſo hard, ſo unjuſt, and unconſcionable. 
- Numberleſs inconveniences would ariſe, if ſuch a demand 
could be ſupported, The mortgagee never aſks whether 
, the rent is paid; he only looks to his ſecurity ; and, when 
the principal and intereſt are paid, he re-aſſigns. But, if 
Pp the plaintiff is right, a mortgagee might be called upon, 
\8 years after ſuch Fe-aſſignment, for arrears or breaches of 
4 | covenant during the aſſignment ; the conſequences would 
be terrible. And all this ariſes from a mere flip in the at- 
torney, in making the conveyance ; for if he had made it 
an under-leaſe, by leaving a reverſion of a day in the mort- 
N gagor, the landlord would have had no pretext to call upon 
[ 460 ] the mortgagee (a). Though no caſes have been cited at 
the bar which apply to the preſent queſtion, we have found 
two in Vernon, which 1 will ſtate, that it may not be ſup- 
poſed, after this judgment, that they were overlooked. 
The firſt is the caſe of Sporkes v. Smith (b). A bill having 
been filed againſt the mortgagee of a term, to compel him 
to diſcover whether the leaſe had not been aſſigned to him, 
and to perform the covenants, the court ſaid, that, as the 
defendant was only a mortgagee, and never had been in 
_ poſſeſſion, they would not aſliſt the plaintiff to charge him, 
or decree him to perform the covenants. The other caſo 
is that of Pilkington v. Shaller. (e, which certainly cannot 
be ſupported z for the court, there, refuſed to relieve the 
mortgagee, becauſe it was his own fault to take an aſhgnment 


of the whole term, and not an under-leaſe z but that # 


(% Holford v, Hatch, E. 19 Gio. 3. (b) Cane. M. 1693. 2 Vern. 91% 
„ 9 22 pdt () Canc. T. 1700. 3 ern: 379 
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uncommon ground of relief in equity,—Theſe eaſes, x 780. 

it. therefore, leave the queſtion as it ſtood upon the argument | 
0 a the bar; and, there being no ſolemn well-conſidered EA TON 
nt dcifion, we mult reſort to principles. In leaſes, the leſſee againſt 
he being a party to the original contract, continues always li- Jaqgyzs. 
en ible, not withſtanding any. aſſignment; the aſſignee is only | 
the able in reſpe& of bis poſſe ſſion of the thing. He bears the 


bucthen while he enjoys the benefit, and no longer; and 
i the whole is not paſſed, it a day only is reſerved, he is 


not liable. To do juſtice between men, it is neceſſary to 


not underſtand things as they really are, and conſtrue inſtru- 
or- ments according to the intent of the parties. What is the 
nt, efe& of this inſtrument between the parties. The leſſor is 
the i ſtranger to it. He ſhall not be injured, but he is not en- 


titled to any benefit under it. Can we ſhut our eyes and 
la it was an abſolute conveyance ? It was a mere ſecurity; 
and it was not, nor ever is, meant, that poſſeſſion ſhould 


are, be taken till default of payment, and the money has been 
und demanded. The legal forfeiture. has only acerued fix 
the months, and if the mortgagee had. wanted poſſoſſion, he 
ants, could not have entered nd facti. He muſt have brought 


tally an ejectment. This was the underſtanding of the parties, 
able. and is not contrary to any rule of law, It was not an aſ- 
nand ſenment of all the mortgagor's eſtate, right, title, &c. 

ether Wits, and ASHHURST, Juſtices, of the ſame opinion. 
when BulLER, Juſtice, — It was admitted at Nrfs Prius, that 
ut, if this was a new queſtion [1], I therefore could only form 
pon, ny opinion upon general prineiples, which I did in favour 
es of of the defendant, both from the juſtice of the caſe, and the 
vould conſtant form of pleading. But, the point being new, I 
he at- ought it fit to be brought before the court, for their de- 
ade it ton, It has been argued, at the bar, on a ſuppoſed ana- 
mon. ky to different caſes, The caſe of Bellafir v. Burbreck (a) 
upon makes rather againſt the plaintiff, Why is it there ſaid 
ted at that a leſſce for years is liable, without entry? Becauſe the 
found tent is due by Aim in reſpect of the contract. But an aiſig- 
e ſup- dee is only liable in reſveR of the thing enjoyed; and, 
ed. therefore, the preſent caſe is more like that firſt put in-char 
ing « Bellaſic v. Burbreck, viz. the'caſe of a leſſee at will, who 
el him only liable in reſpe&of his oceupation. The other au- 
him. thority mentioned on the part vf the plaintiff is merely a 
as the 6&um of Lord Holt, who was dlearly miſtaken as to the 
een in form of pleading ; for I have looked into the precedents, 
e him, ud they always alledge (c virtute cujur®”? the aſſignee entered 
er caſe ind was poſſeſſed. Beſides, Lord Holt does not ſay that the 
e ignce has the eſtate in him to l purpoſes before entry, 
ve | ud1 admit that, to many purpoſes, it paſſes by the de- 
at is 4 | 


lin appears that, in fe, in Pilk- [never been in poſſeſſton; but it is pro- 
dne v. Shaller, a leflor had recovered bable no defence had been made. 
= law againſt & mortgagee who had (e) Supra, P. 457. Nate (a). 


ſeription are liabſe. 


(5) 2 Han. 14. 
[1] The following caſe was deter- 
mined in this court, M. 22 Geo. 3. 


WALKER V. REEV Es, 


Cotenant for rent reſerved upon a 
leaſe, by an aflignee of the reverſion 
againſt ati aſſignee of the original leſ- 
ſee. The defendant pleaded two differ- 
ent pleas. The fir ft was demurred to. 
In the ſecond he tiered, that, before the 
rent in queſtion became due, he aſ- 

ſigned all the eſtate, title, 

[ 462 ] Anteteſt, and term of years 
which he then had to come 

in the premiſes, to ont gg, by virtue 
of which aſſignment Riggrentered, and 
was, and ſtill 18/*$9/eſſed thereof, De. 


at and aſter the time when the rent in 


poſſeſhon of 
the premiſes, without this, that the ſaid 
Riggs, at any time beſore the rent be- 
came due, and in arrear, en ; d 1 

the premiſes, arid was a ter, 
The defendarit demurred to this repli- 
cat ion, and ſhewed for cauſe, that the 
plaintiff had therein traverſed, and at- 
tempted to put in iſſue, matter of law 
only, and not any matter trayerſable 
or iſſuable. The caſe was argued, on 


Tueſday, the gth of November by Bower, 


eAsHs N MICKHABELMIE tea 


livery af the deed. For the reaſons given by my Ls 
think there is a great difference between an Ax hook 
conditional aſſignment, in the nature of the contra& itſelf 
In the one caſe the aſſignee has the ſubſtance ; in the other 
only a ſhadow. . But Ido not agree with Mr, V. 
if even the aſſignment were abſolute, the action would he 
without poſſeſſion. There is no inſtance; 
tion between 2 faked right; and the beneficial enjoyment, 
is founded in ſound reaſon; and there are authorities in 
Damvers's Abridement; Title Rent (ö, where the court de. 
clared that the ground upon which aff 
ts becauſe they have enjoyed the profits. I do not wonder 
that there are no old eaſes on this queſtion; it is probably 
by means of the regiſter act, which enables ſtrangers ty 
pry into other people's titles, that this mortgage has been 
diſcovered. But the queſtion here being, whether mere 
nominal aſſignees with the naked right, or only ſubſtantia 
aſſignees in the actual enjoyment of the eſtate, ſhall be ſ- 
able to this action, I think that 


The Pyſtea to be delivered to the defendant [1], 


court there, that, till a ſecond oflign 
enters and takes poſſeſſion, the hrit co 


ment appearing to be a mortgage 2 


To this plea the plaintitf eld, that, the 


queſtion became due, the deſendant 
remained and continued in 


caſes in Vermn, cited by Lord Manie 


00d, that 
The diffine. 


gnees are made liable 


only thoſe of the laſt de- 


for the plaintiff, and Chambre for th 
defendant. Bower relied on thecaſet 
Eaton v. Faques, and contended, tht 
it followed from the doctrine of th 


tinues liable to the rent and covenants 
Chambre ſaid it was unneceſſzry, aol 
would be indecent, ſor him to con 
vert the caſe of Eaι‚ð Y. Taques, d 
inſiſted that the determination of tha 
caſe turned principally upon the allgr 


ſecurity for money, and not a ſubſtant 
transfer of the property. That tonec 
the reaſoning in that cafe was app 
cable to an ab/olute nffignment wit hen 
entry, except the obſervation; that: 
precedents aver actual entry 4 
poſſeſſion, But he infſſted, that toe 
were no inſtances of that erm 
having ever been traverſed] that it v 
immaterial, like the allegation“ of 
ing thereunts requeſied” in actions of. 
fſumpſit, and many other avermen's 
to time, place, Ic. which are not! 
verſable : he ſaid, that, in both i bln 
in Eaton v. Jaguer, the court of Cha 
cery took it for clear law, chat cot 
nant would lie againſt an aſſignee © 
fore entry; but that it was eooup) 

him to ſhew that the defendant 1. 


* 
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dan was not liable : he was not bound canſe it was not at all 
u prove that the laſt aſſignee was. As applicable to the caſe 
uchi be cited the Tame paſſage in in the text,) ſor. that 
(ue Littleton which Wend had done in they werte unanimeus 
zun v. Jaques, and alſo Lil. J 289. in thinking that the re- 
ud 5 C. 124. 5. toſhew what intereſt | plication to the /econd 
to a leffee before entry, and con- not good, unleſs it had gone far- 
ended; that as large an intereſt muſt ther, and charged the ſecond a 
ra trom a leſſee to his aſſignee, or from ment to have been fraudulent. 


ud therefore, in ſuch caſes, nothing ſory right paſſed, and the affignee 
nore remained withthelefive or meſne became d in law. As to ac- 
Agne, but a mere naked poſſeſſion, tual on, that muſt depend on 
xithoutany right, exactiy as if he never the nature of the property, whether it 
kad any other right: That this was can take place. It might be # waſte or 
n fuck a privity of eſtate as could ſap- unprofitable ground, as ſeemed to have 
in an action of covenant ; and when been the caſe here (From the firſt 
fe alignment had been made, as in the pa it appeared to be ground meant to 
ak; before the court, not by an original built upon.) This caſe was by no 
fe, but by a meſne aſſignee, it would means like Eaton v. Jagues, for the aſ- 


aſt des flow, that as he had no'privity of con- ſignment there, being a mort age from 


val with the leſſor, no ground would the nature ofthe traaſaction, it was nor 
[1], raintoſupport the action agaĩinſt him. an aſſignment to this purpoſe ; it was a 
Cr bur having ſaid, that if meſne affig- mere ſecuritygtill the mortgagce called 
- caſe FJ could, by fraudulent and ſecret for his money, the mortgagor was tu be 


ed, r ſenments, diſchar ge thamſelves, and left: in poſſeſſion, and to pay the in- 


e of H rerain the poſſeſſion and.enjoyment tereſt 3 and it was not underſtood by 
offipy i the eſtate, it would be attended with either of the parties, that the mortga- 
ett care inconvenience to leſſors, Chambre gee ſhould be liable ſor the rent. 
enam aſvered, that if the ſecond aſſignment in point of fact. the Jaft aſſignment in 
zry, od been made fraudulently in this caſe, this caſe of M aller v. Reeves was onlv 
cone fraud thonld have been averred, as as a mortgage 2 Therefore, if 
ques, Þ un done in a caſe in Vent. 329. 334, the plainriff, inſtead of replying thac 
n of tha. He alſo mentioned Lekeus v. Riggs did nat take poſſeſ- 
be align", H. 18 Geo. 2. 2 Str. 1221. as ſion, had traverſed, by bis [ 463 
gage mother authority to ſhew that a fraud replication, the allegation 
ubitamu ide ro cannot be taken ad- of the plea, that the deſendant had af. 
unge of unleſs it is pleaded. The ſigned all the eſtate, title; intereſt, c. 
won took time to conſider, and on Fri= and upon iſſue being joined, it had op- 
6, 16 Now. Lord Mansfield delivered peared on the trial, that the aſſignmert 
ber qpinion. He faid, they did not contained a proviſo of redemption, it 
mer into the merits of the firft;plea, ſhould ſeem that he would have been 
ud of which I have nat taken any entitled ta a verdidt, on the authority 
ace, both for, that reaſon, and be- of Eaton v. Faquer 


: eee eee 
The Tere et lee, , e, 
HIS was æ rule to ſhe cauſe, why a ſuporſedrarthould Dy the true 
_ granted upon an 1 Upper iſſued againſt the 28 of 
Kendant for not obeying a rule, to return a writ. which 32 54% 3-c 1 

18 he alten enn to 


wk; . | " | T retura proceſs 
within fix /upay, months after the expiration of his office, and rhe day on which be 
out of office is to be reckoged av part of the fix months. ; | we 


1 * 
ae aſſignee to another, before entry, thie-aſfiznment, the title and 5 , 


1780. 


The King 


gagainſt 


Avpvettiy. It is enacted, That no ſheriff ſhall be hable tobe called 


# 
. 


Bla th, 


* 


TY 


] It is not ſufficient for the party not iſſue againſt him, the only way © 
to require the ſheriffto return the writ; require him to return a writ being by 
he muſt have been ſerved with a rule of rule and proceſs of the court. R v. 
court. for that purpoſe within the fix Jones, B. R. T. 27 Gee. 3. Term Rep. I. 
months, otherwiſe an attachment can= (a) 2 Black, Comm, 141, 


required I x ſo to do within fix mont it after the expin. 
_ © tion of his office, and a month in-law is a lunar month, 


bruary, in this year, @onſiſted of twenty-eight days, and, 


the protection of the ſtatute. | 


_ equal to the whole debt, or whether he was not entitled to 


| ftriQhieſs; ought to have been returned befbrethe old ſheriff 
Vas out of office, and therefore the contempt was actual 


„ 

CASES IN MICHAELMAS" TEAM 
The faQs of the caſe were; That the defendant went om 
of ofñiee on the'12th of February laſt, at four & eck inthe 
afternoon, and was not ſerved with the rule in queſſion 
till the zoth of July following. By 20 Geo. 2. e. 3). 0 2. 


4 


*.uponte make a return of any writ or proceſs, uileſt he be 


or twenty- eight days, unleſs otherwiſe expreſſed (a). Fe. 


there fore, if the day on which the office expired vas to be 
reckoned in, ti make up the fix months, the rule was 
ſerved a day too late, aid the defendant was entitled to 


On Tueſday, the yth of November, the caſe was argyed, 
by the Attorney-General, and Wheeler, in ſupport of therule, 
and by Dunning, on the other ſide. e 

Three queſtions were made, viz. 1. Whether the diy 
of quitting the office ſhould be conſidered as included in 
the ſix months, or excluded? 2. Whether the prooteding 
by attachment was not irregular, the defendant being no 
longer an officer of the court, and whether the proceſs 
ought not to have been a difiringas ? 3. Whether the de- 
fendant, if not protected by the ſtatute, muſt pay a fine 


relief, upon equitable circumſtances to be laid before the 
court by affidavit ? | "+ "Bot 

1. On the firſt queſtion, the court were, at firſt, of 
opinion, that the day on which the old ſneriff quits his 
office, Mas not to be reckoned in the fix months; bor there 
is no fraction of a day, and he might be called upon to aft 
in the courſe of that day. E 
2. As to the ſecond queſtion, it was argued, on the part 
of the defendant, that the ſame practice gught to obtain 
with regard to rules to return writs, and rules to bringin 
the body, and that, in the latter caſes, the proceeding 
againſt the old ſheriff is always by diſtringat. L he mater, 
however, on being referred to by the court, certifiedthat 
a difference had always prevailed, and that, for not obey- 
ing a rule for returning a writ, the conſtant courſe ts to 
proceed” by attachment; and Butter, Juſtice, ſtated a 
reaſon forthe diſtinction, for he obſerved, that the writ in 


committed while he was a ſervant of the court. 
ERR 3. With 
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3. With regard to the third queſtion, Lord Ma vs 1780. 
ud, he did not recollect any inſtance where the court ha- 
ererciſed an equitable juriſdiction in ſuch a caſe as this, by The K 
ecquicing into the actual damage ſuſtainedby the default of againſt 

the defendant, and gompelling him to make ſatisfaction ApnEAL Ex- 
only to that extent. The maſter then referred to, ſaid he 

luew of no ſuch inſtance ; but Bo UR, Juſtice, ſeemed to 

conſider, that when the ſheriff ſhould come to purge the 

conteinpt, it would be competent for the court to moderate 

the puniſhment, and not impoſe a fine to the amount of 

the whole debt, though, in order to proportion it to the 4 
Aual damages, he thought they muſt be aſcertained by a 


ury. : | 

| Lord MANnsF1£bD then obſerved, that this queſtion was 
not then before the court ʒ and As HHURST, Juſtice, having : 
propoſed that the attachment ſhould lie in the office for 10 
days, with liberty for the defendant to apply, inthe mean 
time, to have it ſet aſide upon terms, a ruſe was pronounced 


lo that effect. . BH e 
Afterwards, on this day, Lord MaxsrI EIn delivered 

the opinion of the court, as follows. 3 

Lord MANSPLELDg-- We have altered our opinion onthis 

caſe, upon grounds which I will mention. 'The old ſheriff, 

onthe l ath of February, turned over, by indenture, to his 

ſucceſſor, all un-executed proceſs. (a). The act, by its title, 

purports to be made for tie eaſe of ſberifſs with regard to the 

turn of proceſs. We find in the caſe of Bella: v. 

Hefter, reported by Lord Raymond (6), that it is laid down { 465 ] 

by the majority of the court, that whete the computation: 

to be made from an aft done (as from the ſight of a bill of 

exchange by the acceptor, which was the caſe there), the 

he part Gy when ſuch act was done istobe included, Now here 

obtain WY be 288 of quitting the office by turning over the writs, Ac. 

ring in to ne new ſherifi was done by the defendant on the 12th of 

* 5 Feruary. So, in the caſe. of Norris v. The Hundred of Gau- 


matter, ri, mentioned in Roles Abridgment (c). and reported in 
ved chat WY | Brownlow (d), which was an action on the ſtatute of Hue 

t ober- © 09, the robbery was laid, and proved to have been,” 
ſe is 10 © the 9th day of Ofober, 1 3 Jac. I. and the writ was teſtod 

ated of x 91h of Oflober, 14 Fac. 1. and the words of the ſtatute - 
„ writ in d Elizabeth (e) being, ** That no perſon ſhall take any be- 
14 ſheriff * nehit, Se., except he or they ſo robbed ſhall commence 


bis or their ſuit or action within one year next after ſuck 


| 
Lew! " robbery, Fc. V/, it was held, that the day wheri the 


h ry was committed, was to be included in the year, 
3. Wit | | 

„eee brought too ue 3 and judgment was 
being by | Foal  arceſted 


(e) 20 Geo. 2. c. 37 (. < 1 Brewnl, 16 $. C. mote 
G3B-R-M.g Wil. 4 Ld Rayn. 1 24 8 . __ 
7 *. * po h 57 El. c. 13, 
e) 2 Roll. Abr, 8 20. pl. 8. = 
vor. II. , "ic i 


wake 1 the eaſe of ſhetiſſe, we think the 


„ GANG 19 MINA BLM TRE 


2 veiled abb The words of che flajuts ei 10 
a r 32 * 
na! proceed t nt, w led 
The . 1 the m eng ago tonftruftion of 2 Io 


u the office is to be computed as part 


— uk and, edle, the nig to retura the writ d 
{3 {ALE re rl fo «ſpruce a. 

Baus The Kine again Ree 45 
„ Tuns. s u rule. to ſhew cauſe, why an in 
an alteration * ſhoul, not be ſiled Ag the defendant as. one of 
in a poor-rate, the overſeas of the — Ln: borough of — 
been alen The offence affidavits Te that, after 
by two juſ- f 3 ht ba nd by the 5 and al- 
tices, but mY _—_ 8 had altered it, by 
the arproba- ets one Geary for à tenement in the 


tion of the 
_ e that Geary's landlord, * ffince one 
uſtices, h ppear 
a dt be .of 8 returned for the borough,) had been rated 
ee by" "for. this tenement fot: the two ng years, mrs pe the 
ormation. pfolecutor ſwote that he believed the alteration was made 
466 [ay ſerve election purpoſes. 
| On the other fide, it appeared, that the defendant bad 
the eo eee of the other pariſh-officers and the per- 
miſſion and approbation of the " Julie, and he'poſitively 
| ſwore that he had not 'aRed with any view to election 
purpoſes. It alſo appeated that there was no vacancy at 


2 the time; that the rates are made at Stockbridge every 


month; and that Grary's name had been >» yr in 8 
ſubſequent rate, whinh © was made previous to-the ele ddion, 
and had been ſuffeted to remain without any 
Lord Maxst iT pb ſaid; that, in granting informations, 
the court always looked to the GS: that, the deſend- 
ant had aQted improperly, but with the ſanction of the 
magiſtrates! approbation, it was natural for him to 
fall into ſuch a miſtake, and he deniod poſitive having 
your with any view to election purpoſes, which indeed 
. cumſtunces ſhewed could not have been anſwered 
he had done: the crime, if any, was in the 
| trop and they ought to have been the objects of the 
application: however, as the conduct of the defendant 
e r the court would not diſcharge the rule with 


r 
idmeres ton 
N * "The rule diſcharge 


FW 2 


n mme wn g c 466 


} ( of 4 1780, 
BR ufer git Wiener oy om 


W 

18 a th Nov. 
OVER. betgd ess ef tet alt n u S ein le n 
'of his bs the Keeper of the Rullry Cin ſrer. Ner. 5 
n the other 12 nene, cat the rule pro> dur phe 
ring cers from becoming bail, extends only to thols da! 
7 5 court where the acrion is brought ; bat Buvczu, 
%ffce, ſaid, there was no ſuch diffinaon [+107], and; 
though Bower was prog er e 1 avs 1 | 
on, the court declafed t r the” bai e 
= the uniformity padde th. | one 


Mine vid Balland v. 3 bait, Rab be into che bail-piere, 
12 Cm. 3. 2 Hari. an@ net extepted} to, the plaintiff can- 
15 che rules amc onders of B. fo rake au alignment of che bail- 
RM. 16544 F 1. * It ib ordered dend, and proved! updn i it, as if no 
« that, for the prevention of manta bail hau beer put in This was de- 
re and drocage, no attornty be termĩined in N. N. Ring Gow 3. Sat, 
ſeſſee im an e nor bail fon a 27 Apr. in a caſo of Thomſon v. Rou- 
« defendant, in chis court, bell. — The attorney for the defendant 

% be ion:” There was one of his bail, The plaintiff did 
is alſo à fimilar rule in not except, but, conſidering the bail- 


1 W R. 1 1 55 piece as a mere too an af- 
J. of the ſignment ofthebail-bond, and brouglit 
a caſe of. Boulogne 47. e 1 an actlon We it. Ming moved to 


J. R. T. 18 Geo. 3. the clerk to the ee ngs, and the court 
deſtndant's attorney was tendered as held that the aſſignment was irregular, 
bail, and objected to, by Douglas, of for that the bail piece was not r rl 
counſel for the plaintiff, as being with - the attorney, although he o 

in the renſon, though not the words, to have been bail, — was — 
ef the foregoing, r rule; and te court” by the court, being liable to the plain 
being of that a bg he WIS reject- tiff, who, by not objecting, had ar- 
got if a perſon, . — rules cepred his' ſecurity, Bower for ther 
ofthe court is not "ou Lana [F105]; | 


”. #h "i 4x 


lis And 3 e court, affites, Aug: 1787, under a rule of 
1 6. Geo. 2. It is ordered, that noattor- court, before A$4HURST, Juſtice, to 
dey of this, or any other court, or any give bail on articles of the ex- 
rp, a0 ſuch, ſhall be bail in any! Aides againſt him by his wife; 

or action depending in this court. Strathmore. One of the bail was o 
And on the —_— of that rule, jectech to as beſug his attorney; but 
the court held in Laing v. Cundale, C. ACORN; tee, held that the rule- 
J M. 29 Ges. 3. H. "Bl 76. that id 3 n _ 
extends to the articled clerks of attor-· ever, the other bail 
„. Bur, in a criminal caſe, the cient, the deferidant” 
Kendant's attorney may be dall for [Fol. Since bs $28. 
um. Thus in Rex v. Bowes, the de- [frag Vide qr, v. Trinders: 
todant was carried: down to * c H 18" Gov; 3-2 Bhs 3 1800- 


nr 


Wedneſday, 

; 16th Ndv. 

It is not ſuf- 
ficient for the 
plaintiff, in 
an affida vit 
to hold to 
bail, to ſwear 
that the de- 
fendant is in- 
debted to him 
in ſo much 


p promiſes. 


«a4, 


1 766 ] 


L 


(a) 12 Ceo. 1. c. 29.4 2. | 
[+106] Vide Reeks v. Groneman, 23. in trover,” is bad. Hubbard 
C. B. H. 4 Geo. 3. 2 ilſ. 224. v. Pacheco, C. B. E. 2 


ference to evidence. That, in this particular caſe, the 
circumſtances were long and complicated, (the action be- 


in 
Gal: of a chance in the Irifb Lottery,) and it would have 


' 


CASES IN MICHAELMAS/ TERM + 
_ Cops and Another againſt Cooke, - 


N Thurſday, the 9th of Nevember, Mingay had obtain. 

ed a any 4 cauſe, why. the 40 ſhould 

not be diſcharged, on filing common bail, on the ground 
that the affidavit on which he had been atteſted, 90 not 
ſtate the nature of the demand with ſufficient certainty, 
The words were, That the defendant was indebted to 
„ the plaintiffs in 200l. upon promiſes,” 
Bower, this day, ſhewed cauſe, and ſaid, that all the 
ſtatute (a) had been conſtrued, (in the different caſcs,) to 
require, was that the fa& of the debt being due ſhould be 
ſtated with certainty, not argumentatively, and by re- 


 & # wy ” TR bh oe HENS TIE RE 


— 
— 


a ſpecial aſſumpſit on an undertaking relative to the 


been impoſſible to fet forth the ground of the demand 
without ſtating the whole ſubſtance of the declaration, 
He admitted that the original affidavit could not now be 
amended, nor its defects ſupplied by a ſupplememary 
one [43002 t Eq, | 

The court were of opinion, that the affidavit was too 
general, bur would not allow the defendant the coſls of 
the application, which Mingay had moved for. 

| W The rule made abſolute [C]. 


fendant is indebted to the plaintiff *in 


L T2 > IMS WH = 


8 


2 


ST 


Gee. 3. H. 


Hut by the preſent practice of Bl. 218 Vide alſo Sheldon v. Baker, this 
the. court of C. B. it ſnould feem B. R. H. 26, Geo. 3. Term Rep. 8; new 
that ſuch ſupplemental affidavit may Davis v. Muszing/i, B. R. E. 27 C con 
be filed. Hal v. Campbell, C. B. T. 3. 1 Term Rep. 705. Mackenzic v. Wl the 
29 Geo. 3. H. Bl. 245. 249. Mackenzie, B. R. E. 27 Geo. 3. 1 
lr] So an affidayit that the de- Term Rep. 716. 1 Cry 
Saturs e OTITIS 1 
turday, | OS | 
90 Ret, | een 
kn Inſurance T HE plaintiffs had lent to Lawſon, captain of the Lord if te: 
being made Elland Eaft Indiaman, 26,000). for which be had dle 
deeper pl given them a common bond, in the penal ſum of 52,000! WM 'hcir 
premium paid, While he was with his ſhip at China, the plaintiffs got = th 
the inſored mail policy of inſurance underwritten by the defendant and Wet 
8 others, which was in the following terms: ** At and from wa 


ſafe, 


mium after the ©* Ching to London, beginning the adventure, upon the gd 
ſhip hararrived © * A822 5 from 


* 


£ 


r armer YEAR or Sek mn 
* fam the loading thereof on board the ſaid ſhip at Can- 


« mediately following her arrival at Canton in China, va- 
« [ed at 26,000]. being the amount of captain Patrick 


* [awſon's common bond, payable to the parties as ſhall 


« be deſcribed on the back of this policy ; and it_bears 


« date the 16th day of December 1775; and, in caſe of 


« 1ofs, no other proof of intereſt to be N than the 
« exhibition of the ſaid bond: warranted free from aver- 
sf 

hp 30s of the ſubſcriptions was written, *© On a bond 
« 47 above expreſſed.” — Captain Lawſon ſailed from China, 
and arrived ſafe with his privilege, (as it is called,) or ad- 
venture, in London, on the 1ſt of July 1777, none of the 
events inſured againſt having happened, The receipt of 
the premium was acknowledged on the back of the policy. 


intereſt, the contract was void. The cauſe came on before 
Lord MANSFIELD, at Guildhall, at the Sittings after the 


kl Trinity Term, when his Lordſhip was of opinion, that 


the policy was a gaming policy, prohibited by the ſtatute 
of 19 Geo. 2. c. 37. and both parties equally guilty of a 
breach of the law ; that the rule, thereof, of melior eff 


plaintiffs could not recover the premium. A verdict was 
accordingly found for the defendant, agreeably to his 
Lordſhip's direction: but, the next morning, he expreſſed 
2 doubt as to the propriety of his opinion, becauſe the 
money had been paid upon an executory agreement which 
could never have been completed; and, the firſt day of 
this term, Bearcroft obtained a rule to ſhew cauſe, why a 
new trial ſhould not be granted. He inſiſted, that the 
contract was to be conſidered as executory in its nature, 
the premium having been paid before the riſk commenced, 
This day, cauſe was ſhewn, by the Attorney General, 
Cruper, and Dunning. 12 55 
They contended, that, in truth, and ſubſtantially, the 
plaintiffs had an inſureable intereſt. That, though this 
vas, in form, a policy on the ſhip and goods, yet the 
bond was ſtated, -in the yery body of the policy itſelf, as 
the real intereſt of the inſured, If there was no inſure- 
idle intereſt, yet, as the plaintiffs paid the money with 
their eyes open, and not under any miſtake of the law z 
u they expreſsly ſtipulated that the bond ſhould be, be- 


teen them and the underwriters, the-only proof of in- 


tereſt that ſhould be required, or, in other words, that 


« tm in China, &fc. upon the ſaid n e. from and im- 


In 180, the infured brought this action for a return of 
the premium, on the ground that, the policy being without 


emditio poſſidentis was applicable to the cafe, and the - 


- 
17780. . 
Ne nn wud 
Lowar 
againſt 
BounDinu, 


and without benefit of ſalvage to the inſurer,Y— | 


t would paſs for intereſt, as bety een them, whether the» 


hu conſidered it as ſuch or not; as they moſt” undoubt- 


d would have called * defendant if the ſhip 


8 | oe th court would not have aſſiſted them in recover- 


a 7 ag the ungerwriter, | 


| the inforence ur 4 5 a miſtake of the law, not with an 


[410] 


illeg al intention appears. 4 reraag were guilty of 
23 b inder, and nothing If they had intended 1 
Haus upon the ſtatute, tt x ' wogld not have ſtated the 


ine ugg to my firſt opinion. There are e 


by Lord M n — the trial, where money, the pay- 
having been aQyally Bn voluntarily p » It cannot be 
by an infant, or on time-contrafis for the price of ſtocks. 
ceipt for. It on the policy, 7704 it is well Ne that, in 


ä 7 of their ſpppoſed intereſt in the very policy.uſel 


premium, If it is (aid, that the reaſon of that deviſion 
| 5 that it. is a rule in e of 5 ity never to give re. 


nga _ offs 2 18 
. t 8555 Ys altbough paid Pn Ry 


7 e in ca 


. 

t have compelleg the jg to — 2 oy 
true; but it would have been diſhongurable in then 
ae, and tae principle 1 in fuch 17 that the court 

2 to; remain neutral, If the underwriters bad, in fad, 


ok thei money, in an aQion for mo 
bk: 34-47 Many abr of the ſame ſort wy _— 


wand of which could ve been compelled by lay, 
recovered back in an action; as, for in „ Money paid 
As to the payment of the premium, though there is a re- 


6 of fact, it is neyer paid at the time of underwriti 
ut remains an article j in the current gecount between th 


„on the other ſide, gr ar a wed, that 2s the plain. 
coul not 95 : recovered for the lofs, and had made 


intention to a6 & againſt it, they 1 to recoyer back the 
remium, 4s paid without any con ideration. It ha 

every day that the premium is recovered back when it has 
en paid upon a miſtake i * int of law, if no fraud or 


re are gaſes where even on 3 policy clearly illegal 
the premipm has been e to be paid back, in a court 
of equity, In Willingham Tharnborgu 50 , upon a bill 
broug ht to be meer on iat an illeg Toe icy, the ooun 
ede it a condition that A8 Nai ſhould return the 


f, even in gaſes of gro fraud, without ordering 1 what 
is reall ly ah MN ejther * ſide to be paid, that rule will ap- 


» and o yern, in the reſent ſe, for thi 
Fong ten fa 745 A qu oe * t0 
— in the fenriz of wh Wa to equit 


BEIT sto, Alt i is © true in many | 
lacey, 1125 hoyghe are ſt am boy very mue? 


7 jaſurance ; mer tile and 1 17 
1 


(a) Canc. H. 1690, alas 20, 


* 


| aaſtof a'die, in the preſent" caſe, the nyrare 


r woe 


. 1 . ” ” * . « ? N a 2 a 1 . , * 1 
a 92 v aN y 5 : 


- * 


be the ſame in form, bot in them chere is 0 cantraft of 9 — 


* 


indemnity, becauſe there is no intereſt upon which a le agaiaſt 


can eruν. They ate mere games of batard; lee the Bovaniey- 


ſuranee is known to both parties. The plaintiffs fay, 
« We mean” to but ws give our tenſon for it; 
« Leere « ſum of money, and we want 


a ts be ſecure in caſe he ſhould? not bs im a fitustion o 


« oxy un. Ix was « hedge. But they had no intereſt; 
for; if the ſhip hud been loſt, and the underwriters hAd 
paid, Rtitl the plaintiffs would have beer intitled to re- 
cover the amount —w_ the bond mom 2 This — 
s guming poli d againſt an a& of parlihment ; an 

e t iy — that the court vill not inter fore to aſſiſt 


either party: according to the well known rule, that; in 


peri dein, Woe, Not tha the defendant's right is better 


than that of the plaintiffs, but they muſt draw their re- 


medy from pure tountwins, I liave returned t my old 
opinion 5 ſometimes you miſs the mark, by talaag e 


an aim. | 
for differit 


Mes, 


hnes have entertained tws- 


different opinions: The r- 
num has been paid, and yet no riſk run; fo>- the pdliey 
was void from the beginning, and the inſured could not 
have reeovered from is utiderwrirets if the ſhip had been 
bf, But I cannotthibk it a gaming polioy, Tt does not 
appear to me that the parties had an idea they were en» 
ring into an illegal contra. The whole was diſcloſed, 
and t | thought Kere wer an intereſt, This was a mif⸗ 
take, but it is a new point of law. The caſe cited from 
Precedents in Chancery 


ſhould loſe what he has paid under a mere ml 


ASHHURST, r ey clear that there ought not 
to be a new trial. A policy of inſuranee ought to be 8 


mere contract of indemnity, and riothitig thore; whe . 


the money might ha ve been paid twice; Which ſhews 
eiſwely that this was a gaming policy. wo ly 

Burr xx, e e to me that the plain 
tifs ought not to recover, - 


ff. If the Jaw was rtiſtaken, the rule applies, that ig- 

waetia juris non excuſat.. This was a mere gaming 2 | 

liey, without intereſt. There is found di indi ri be- 

tween contracts executed 3 FER andif an . 
| ' 8 


the in- 


a is not perhaps deciſive, but it goes 
a great way; and it would be very Hard that a ac ; 
ake, 


tink in conſcjenee the defendant oaghit to rfünd the | 


poght net to reover, There was no fraud en ite 
part of the underwriters, nor any miſtake in matter of 


from the reft' of the court, in 4 caſs where fuch great — [478 1 


N ” 
. a 1 J = 
£ 6 Py Fl 
* 2 
b * — > - 
* 


r 7; "CASES IN Mentis TEA 


1580. is brought wich a view to reſoind n contract, = muſt do 
2 it while the contract continues exeeutory . and then it can 
Lower only be done on the terms of reſtoring the other party to 
NED "Sint his oxiginal ſituation,” Tbere w a caſe of Walker v. 

Bouxprs y, Chatmay ſome years ago in this edurt, where à ſum of 


money had been paid in order to procute a place in the 


_ Cuſtoms; The place had not been procured, and the par. 
ty who had paid the money having brought his action to 
- recover it baek; it was held, that he ſhould recoyer, be. 
cauſe the eontra@ remained executory. So, if the plain» 
tiffs in the prefent caſe had brought their action befor, 
the riſk was over, and the voyage finiſhed, they might 
have had a ground for their demand; but they waitedtill 
the riſk, (ſuch as jt was, not indeed founded in law, but 
reſting on the hanour of the defendant,) had been com- 
pletely run. It makes no difference whether the premiun 
R was paid before the voyage, ar after it, + 
EN FS e The rule diſcharged [19], 
[ 472 ] Lord Maxsyirtp ſaid, he defired it might not be un. 
| derſtood, that the court held, that, in all caſes where 
money has been paid on an illegal conſideration, it can- 
not be recovered back. That in caſes of oppreſſion, when 
paid, for inſtance, to a creditor to induce him to fign x 
bank rupt's certificate, or upon an uſurious contra, it 
may be recovered, for, in ſuch caſes, the parties are not 
in pari delifto (a). Þ* 


Ir] Vide Andree v. Fletcher, B. R. Ges. 3. infra, p. 695, Note [3]. Smith 
E. 29 Geo. 3. 3 Term Rep 266 where v. Bromley, N. Pr. E. 1760. infro, 
it was held that a premium paid, on a 696. Jaques v. Witley, C. B. T. 28 
re- aſſurance void by 19 Geo. 2. cap. Geo, 3. H. Bl. 65. Cockfhint v. Bennett, 
37. cannot be recovered back. B. R. M. 29 Geo, 3. 2 Term Re. 

(a) Vide Tones v, Barkley, T. 21 763. 766. 


- Saturday, ; Brown againſt R1veRs. 
e T n of aſſumpſit brought by the plaintiff 
8 ? HIS was an action of aſſumpſit brought by the plain 
| who bes been I as payee of a promiſſory note, drawn by the defend 
_ Aiſchargeddy ant, for 451. bearing date the 1ſt of November 1777, and 


8 payable to the plaintiff, or his order, twelve months aſtet 
an action, date. The plaintiff had pledged his note with one Crow! 
eee for 201. In November 1777, the plaintiff was arreſted and 
miſfory vote ImPriſoned, and, in June 1778, was diſcharged under the 
made pay- inſolvent act of 18 Gee. 2. c. 52. U his note was not in- 


2 bim be· ſerted in the ſchedule of his effects delivered in at the 
3 time of his diſcharge (o). There was an indorſement on 
not due till it by the plaintiff. in favour of Crowe, and ſome diſpute 


2 1 aroſe between the counſel, whether this indorſement un 
Iich was act made prior or ſubſequent to the impriſonment, but ! 
iaſer ted ia 5 ö al 


his ſchedule, he ſhall hold the money 44a truſtee for his affignees. 
(a) 18 Geo. 2. c. 52.4 12, | 


M THE TWENTY-FIRST YEAR OF GEORGE ůùm. % 
— The declaration ſtared the infolvency of the 4 . f Tx 1 
plaintiff, his diſcharge, and that the | note not being paid 83 } 
when it became due, he had, after his diſcharge, redeem- , ing. 

4 it from Growe. - The" cauſe was tried before Lord 1 {1 
—— at the Sittings after laſt Trinity Term, anda \ 
verdict found for the plaintiff, with damages to the full 

und of-tho f ot 241 HD rot 

On Wedneſday, the 8th of November,  Myrgan obtained 
; rule to-ſhew- cauſe, why the verdi& ſhould not be ſet 
ide, and a nonſuit entered; and, this day, the caſe was 
Arved, by the Attorney General, for the plaintiff, and 
Duming and Mor gan, for the de fendant, 

On the part of the defendant, it was contended, that, 
by the operation of the ſtatute, 5 14. this note became 
reſled in the clerk of the peace, and, by his aſſignment, 
inthe aſſignees ; that the plaintiff had no longer any in- [ 473 ] 
tereſt in it, and could not maintain the action. | 

On the other ſide, it was ſaid, that the plaintiff had an 
intereſt in the note, to the amount of the 201. and the 
Aion could not be ſplit. He could not fue for that 4 
ſum, and the aſſignees for the balance. Parties having 


hen f | ' 
(teren portions of intereſt in a note, cannot bring ſe- ; 
t, it prate actions. The plaintiff was intitled to recover the i 


whole, but would be a truſtee for his creditors as to the 
balance beyond the 200. | 

Lord MAnsFIELD,As between the plaintiff and de- 
ſendant there can be no doubt. The plaintiff muſt reco- 
der the whole, and pay over, what exceeds the ſum he 
lu advanced ſince his diſcharge, to his aſſignees. 
The rule diſcharged, 


. 


Dix, Leſſee of TAVLOR, againſt The Earl of voeſdey, 


ABINGDON, . 
aintif a ae 
» HE leſſor of the plaintiff having recovered a judg- Upon an elegi 
__ T ment againſt the defendant, ſued out an elegit jo 1 the Bengt 
* kads in the county of . Berks, upon which an inquiſition 9 


vas taken, and returned by the ſheriff; and this eject- moiety of 

ed and ent was brought to obtain poſſeſſion under the elegit, each particular 

3 The caufe came on for trial before Px YN, Baran, at the a ve + 

not in- mer Afſizes for Berkſbire, on Tueſday, the 25th of ceriain 3 

Juh 1780, and the inquiſition being produced, it appzar- ments, Ee. 
that it mentioned by name all the different farms and making in value 

evements of the defendant's eſtate in the county conſiſt- e — 

, with their value, the number of acres in each, be the 5 

me more or Jeſs, the tenants* names, yearly value be- 

hrs reprizes, and the clear yearly amount of the whole; 


\ 


$7 N 
1780. 3nd then, repeating the names of A certain number 4 
2 their 9 neren more ar feſs, and . 
den eine, it that thoſe particular” farms and tem. 1 
ments were a true and equal moidty of all the faid land The 
LA and prermiſes of the defendant in che county, © which do 
pou, moiety of the ſaid lands and premiſes, I, the faid ls that 
Ent, on the day of pri this inquiſition, have cauſed repo 
to be dehfivered to the leſſor of the plaintiff, by de bur 
6x price and extent aforefaid; Se.“ Upon the production  diffe 
„ ®f this inquiſition, Cowper, on the part of the defendan, Wi fol 
[ 474 ]} objeRed, that the „git had not been duly executed, u nd, 
1 that the inquiſtion was void on the face of it, for that x ly q1 
moiety of each farm oußht to have been extended any 00 
delivered to the leſſor of the plaintiff, and not a certain WY the « 
number of diſtinQ farms, amounting, in value, toa mien urie 
of the whoſe. This * being ſtated, and a paſſin: WW fieri 
in Gilbert's Evidence (a), taken. from Yentris (3), cited buund 
in fupport of it, the Judge, and counſel: on both fide, WY Lore 
agreed that a caſe ſhould be ſaved, ſetting forth-the - re 
quiſition, in order to take the opinion of = court; ſob & ſu 
my to which opinion a verdiQ was found for the pla- at 
A a re * equa 
T vo days 2 a ſimilar cauſe, — — ſon g 
parties, came on, before BULLER, Fuffice, at and cert a 
a caſe was alſo ſaved in that ng fm 
the decifion of the court on the former, - and 
Thie day the queſtion was argued, by Baldwin, for the in /: 
ee wr ep ogra) nk e adi 
Balluia „that the method in which the vii din 
had been executed, and the inquiſition taken, was enti ruſt 
ly conſonam to the ſtatute of 13 Edw. 1. flat. 1. c. 18. en 
which the procefs by elegit was introduced. The wor rie 
of the ſtatute are, The ſheriff ſhall deliver to, (the G 


* plaintiff,) all the chattels of the debtor, - (ſave only tu 
et oxen, and beaſts of his plough,) and 3 
% Jand, until the debt be ee upon a rea ſonable pric 
% or extent :” There is ing in pop +- 154 on | 
Ports chat the moiety of each farm or is to de er 
tended. Their natural ſenſe is, that a moiety in value 
ſhalt be delivered. The words of the writ purſue era 
thoſe of the ſtatute 3 and all the precedents in the voc 
of practice, from Rabl to Lily, refemble the inquiſiti 
in the' preſent caſe C In ſome- inſtances they do 10 
even mentiorr the particular lands. In rest A 


FCC e (i 

fi all 1 e d A 4 two mano, hall {cy 

« erf may Cie ane of the mana to-the plant 2 

. Tewnfh, Jidgments 1. 17. 33 Wn 
(5) Vent. hee ; 


25 74. 5 
(e) Raff. 262. Ol. 877. 883. a 64) Pl. 14. 12 Edw. 4% (1 


* 


Jn 
* 
- 


— 
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x THE TWENTY-FIRST YEAR OF GEORGE in. _ 

+ ' | : 4 p g OBOE. 
« jn the name of a moiety of the whole, and is not bound 1780. 
« tg deliyer a mojety of each Manor; and fo of two acres ; | 
« qnd this ſeems to be hen, they are of equal value“ Dzy 
The only caſe tobe foung gavbich ſeems to warrant the agait 
bobine contended for onthe part of the defendant, is Lord An u 
that of Lord Stamford v, Nad am, in Levinz (b). The now. 

t of that cafe by Lening,.ts yery ſhort and imperfe&t, [ 475 J 

yr it feems to be the ſame which is reported, under a | 


en name, wis. Lord Stamford, v. Hobart, in A 


fle): ſor that is mentionec as of the ſame year and term; 
nd, by that account of the caſe, it appears, that the on- 
lj queſtion was upon a ſuggeſtion that there had bren 2 
i. return made tothe elegit, and on the mafinerin which 
the defendant could get rid of it. It is true, that, in a 

jety of cafes, it is laid down, that, upon an elegit, the 
her muſt ſet out the moiety delivered, by metes an 
hands. Thus in Pullen v. Birkbeak, reported in Carthew (d), 
Lord Holt ſays, If, upon an elegit, the ſheriff deli- 
6 vereth a moiety of a houſe without metes and bounds, 
& ſuch return is ill,” In that ſuppoſed caſe, as there are 
ot two houſes of equal value, certain parts or rooms, 
equal in value to a moiety, muſt be ſet out; but the rea- 
ſon given by Holt, viz. that the return is ill for the un- 
certainty, ſhews that the only object of the metes and 
bands is to aſcertain and 1 the parts extended 
and delivered jn execution. There is a caſe in Hut- 
n ſe), to the ſame purpoſe, But there is no deciſion, nor 
aum, exeept the caſe in Levine, which authorizes the 
opinion that a mng.o each particular field, or fam, 
pull he extended. The great inconvenienoe which would 
can 3 method of exequiing the writ is extremely = 


VIQUS. . 

Gwper relied on the gaſe in Loving, 2s diredly in 
Mints and inſiſted, that the plain interpretation of the 
vers of the ſtatute were in his favour. _ 

Loip Manze1zkp having aſked him, what he (aid to 
be precedeats, he guſwened, that he conceived they were 
0 authority [1] ; and, beſides, that they differed from 


dae another. 
LD MaNsT ITI. =Mr. Palms , vou need dot re» 
h: the reaſon al the thing is ſtrongly with the pradice, 
("nd in your faygur. . 
| Dots, 


0 B. K K 16 U x7 Cari 4, 1. Tias qurror, an entry in 
$25 eee, Wa po en nh; 
| . þ* 4 * 5 I , .. 1 : n, . ? . » 
I. did. . 1 , | 7 a Sander, as an aufhority wo ſhe 


239, 1 
15 B. R. T. 10 Will. 3. Caril. the proper form of declaring in 2 


6 a | 2 
18. * . . Aud. CY 
li] n the caſe of Buclley v. Ries JE n 


, 


although the 


475. CASES IN MICHAELMAS TERM 1 
1780. | BuLLts, Juſtice, There are many other caſes 
. what ere 4 cape 8 which ſhew that. the — 
ban and return are * good, although ſeparate lands have bees 
_ - againſt - extended, provided it does not appear that they a1 
Tora e in value to, mage than a moiety of the whole; 1. Sk, 
476 J 563- 2 Sid. 91, Cre. Car. zig. Mr. Cowper's argument 
goes not only to every farm, but to every cloſe and field, 
n ſhort, the writ could not be execut according to hi 
idea, but by delivering an undivided, moiety, Vet mol 
"clearly that is not the meaning of the ſtatute, for it à 
agreed the n. oiety extended muſt, be ſet ont by meter ard 
bounds IJ. I take the meaning to be, a moiety in yalue; 
-Which is aſcertained by the jury,  _ [12 
- $4... The Poflea to be delivered to the plaintiff, pate 


»s > n 
* 


[1] © Lexecution per ſorce dun upon the argument. There was f 
< elegit ſerra fait del NE 9 2 in that caſe, the court differ. wo 
« et boundas, & nemi, per mie & per ing in opinion; and the only queſtian 
4 tout.” Dalt. 135 : Cites 31 Aff was, whether the return could be 
but 1 can find no ſuch paſſage in the quaſhed un motion, it not appearing | 
Book of Aſice. The caſe'in 1 Vent,” that poſſeſſion had been delivered by | 
259. (ſupra, p. 474. Note (b), ) Which meter and bounds. © (detr 


bo referred way Gi 11, wag ugt cited | | SAT ls - 
4 | ET eee 640 hc dt e Go he p 
. ener gent Ware. ie 
If oyer is TRESPASS for taking cattle;' Plea, That th , were i 
1 taken damage feaſant; Replication, à tight of com. by ; 


montefco-"- / 0} Rejoinder, ting, by way of inducement, part of 
cord, and it à private act of parliament for inclofing the common, and 
is ſet forth, an allotment, by the commiſſioners, of the ſous in qus t6 
— defendant, and traverſing the right of common ; Oye 
intitledto prayed of the act, and granted; the whole act ſet forth; 
ſuch oyer. and then, Demurrer to the rejoinder; and cauſe aſſigned, 
eee that it was not ſhewn by the rejoinder that the allotment 
intitlests had been made according to the directions of the act 
take the ſet forth; Toinder in demurrer. | 
viel:  Pywer, for the plaintiff,—Lqwrence, for the defendant. e 
of hizadver. For the defendant, it was argued, that a party is not 
ſary's plea, entitled to oyer of ads of parliament, and that it cannot Wil 
be granted, becauſe they are not in the power of then” 1 
court; and, for a ſimilar reaſon, the party who relies upon f 
them, cannot make profert, becauſe he has them not to 
produce. That the plaintiff ought to have pleaded the 
record of the act, in a ſurrejoinder, and thereby have on 
; [ 497 1 the defendant an - anon to take iſſue upon it. That 
0 by the plaintiff®s ſetting it forth upon the go, and then 
demurring, the defendant was preeluded from that ad- 
vantage, and the plaintiff enabled to ſtate it in whatever 


manner he pleaſed, That the court, therefare, ought to 
| ; conſider 


* 
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ks WY eondder the ayer and recital of the act, as a mere nullity; 1780. 
a ind that, upon what appeared in the defendant's 9 ns 2 
1 the allotment was regular, and there fote the defence was Jer 
nt ſußcient. Mig e againſt 
ik, Bower admitted, that cyer could not be'Compelled of an N. 
ent of parliament [Y]; but inſiſted, that, as it had n 
1d. in fa& granted, the party who had demanded it was en- 

his tiled to conſider the whole of what was ſet forth as 

oft mking part of his adverſary's plea. ' For this he cited 

t is 6 Med. 27. 1 Saund. 316, 317: and other authorities. 

and 5 Judgment for the plaintiff. 

80 [15] Nor of a record, as }.tters Amery, B. R. H. 26 Geo. 3. 1 Term 
p patent inrolled in Chancery, Ret v. Rep. 149. „ | | 
s BY Coopn1GHT, Leſſee of HARZ, Widow, again * T 478! 
ift. Carox and Others. Wecdoeſday, 
tian | 22d No. 

d de | 


12 was an ejectment brought to recover the poſſeſ- ,, gate be- 
fon of certain lands in the county of Kent. Upon ing conveyed 
bbetrial, the jury found a ſpeeial verdict, which ſet forth, by a marrizge 
ls far as is material to be ſtated,) as follows: n W e 
That Lord Bolingbroke was ſeiſed in fee, (inter alia, ) of uſe of the ſet- 
he premiſes mentioned in the declaration: 1 hat, by in- tlor fer bfe, 
knture bearing date the 7th of September 1757, reciting, e432 Ha 
inter alia, ) an intended marriage between him and Lady git a 4 
Dana Sgencer, in conſideration of ſuch intended marriage, to the lettfor, 


nd for other conſiderations therein mentioned, his Lotd- with ie con- 


nnies thereto, that, in ſix months after the ſolemuixation voke ol! he 
dhe marriage, he would convey to the uſe of I F. and a ie the 

V. B. alſo parties thereto, certain manors, lands, Ec. e ct 
lierein, mentioned, for 99 years, for the purpoſe. of rai- tor having 
Ing a certain, yearly ſum for the ſeparate uſe of 1 Aady Diana granted an 
King her aud Lord Polingbroke's joint lives, remainder 0 of — 
le uſe of Lord Bolingbroke, for his life, without impeach- the ſeidled 
ſent of waſte, remainder, after his death, to truſtees, for eſtate, a re- 


dant WY Years, without impeachment of waſte, to the uſe and tio ſub- 
5 dat that Lady e Diana ſhould take and enjoy a certain . — 


fearly rent, during her life, for her jointure, and upon other: , by him, 
als z remainder, after the determination of ſuch term, to NN 
e firſt and other ſons of the marriage, in ftriQ ſettlement, 


upon . wy a truſtees, ſhall 
not to b remainders over; That the premiſes in queſtion were not afe& ihe 
1d the WP" of thoſe contained in the ſaid indenture ; That in 8 2 
e giren e ame month of September 176 7, the marriage tock ef- 97)", N 
hit n That by indentures of leaſe and releaſe, of the 3d not geceffar) 
1d then"! 4th of November 1765, in purſuance of the indenture do uke advan- 


mined, Lord Bolingbroke;conveyeg to the ſaid: Lord-claaſ: «Sigg 
| 257 Ne Ea; Pembroke leaſe to re- 


= 
4 + 


* . 


lip covenanted with Lord Pembroke and Lord Guilford, 8 * 


"1757, and in performance of the covenants, therein 285 AS 


enter for uon · payment of rent. 


r 


* - 
1 ou 


— . wr 


- — x — 


r ˙ ͤi ̃— . ON; « 
. 


1 


n 


s, contained, upon the ſame truſts, and for the fone 
Goopn10ar Ales, as were in the frid deed metttibned, with i power i 


againſt 


Caron. 


That, in the faid releaſe of the ath of 'Novenbe# ry6e, 


money ariſing therefrom in the purchaſe of others to 
ebe ſettled to the ſame uſes, it fhould be fawful for 


- ©. mitations, with the conſent of the truſtees, by any deed 


and make void, all and every the ufes, eſtates, truſti, aui im. 


[ 479 ] 


Led and delivered by him, and the truſtees, in dhe pre- 


on truſt, that they, with'the'conſent and approbationiied o 


* ufes, or truſts of the ſame; as ſhould be requiſite ft 


/ 


CASES IN. MICH AELMAS"F witilt - 
Pentroke and Lord Guilfard, the pretiiſes in the ties of 


— ef during his 8 __ truſtees 

_ the minority of the children of the marriage, 0 

leaſes for three Fves, or for thirty-one years; ( op 
certain' reflriefmr, and folemiitties particidarly fs fra 3 


was'contained a proviſo of the terror following, viz. #Tha 
* if at any time during the life of the fatd 7 
* broke it ſhould be thonght convenient by him, and the 
<< truſtees, or the ſurvivors, or ſucyivor, and the heirs of 
* ſuch ſurvivor, to ſell, diſpoſe of, or exchange, alt, ot 
* any part of the ſaid ſettled eſtates, and lay out the 


Lord Bolingbroke, notwithſtanding the ſaid uſes andli- 
or deeds with or without power of revocation; tobe ſea[: 
& fence of two or more witneſſes, to revoke; determine, 


* tations, powers, provifoer, authorities, ani agreement 1, 

© in before limited, declared, created and contained; of ani 
« concerning the premiſes ſo to be fold; diſpoſed of, of 
„ exchanged, and by the fame, or any other deed or vn. 
< ting, to be fealed, and with ſuch conſent: as" aforeſaid 
to limit the ſame premiſes; or any of them, whereogl 
< the ufes ſhould be ſo revoked; to the ſai truſtees, ent 


« of Lord Bolingbroke, ſignified by a deed under his hand 
„and fea}, ſhould abſolutely ſell and: convey the ſame tt 
* *any purchaſor, or purchaſors, his or their heirs, wet 5 
« cutors, or adminiſtrators, or ſhould limit any ſuebr | 


*-effe&ting ſuch ſale, diſpoſition; or exchange, and thet 
% on payment of the purchaſe-money; it ſhould be fav 
6 for the truſtees to ſign receipts for the ſame, wh 


_ © © ſhould be ſufficient difcharges to the purehaſor, or uff, an 


4 lieu of any other manors, r: and the fee fimple « 
* ſuch laſt mentioned manors ſkowld« be veſted in t 
1 ſild truſtees, all and every the-premiſes, ſo fold, diſpoſ 


© chafors, and that when any of the ſald premiſes thoun 
be fold, for a valuable conſideration in money, and ſuct 
receipt ſhonld be given, and alfo when any of nen went 
ce ſhould be ſold, diſpoſed of, or exchanged for,” or it 


6% of, or conveyed' in exchange; ſhooſd be, arid rena 
«' for ever, thenceforth f, ad abſolutely diſchot 8 
« from all the uſts, effater, trufts, drclavationt, pe, 

«  vifeer, and agreements, in and by the ſaid indenture i 


N THE TWENTY-FIR&'F YEAR OP: GEORGE il. OS 
„laß limited and deelared congerning the ſame, and 1780. 
$I and from, theneeforth, theſe: preſents, and the ſhe mf 
« grant and releaſe herein before contained, and hereby Gen ai 
« made; ſhall be and inuce, as to ſo much of the ſame again 
4 premiſes as ſhall, be ſo reſpectively ſold, diſpoſed ot, . 

« or conveyed in exchange, to the only uſe or behoof of 

« ſuch. purcbaſoc or purchaſors, or of fuch other perſon 


« or perſons to whom the ſame ſhall be reſpeQively ſold, 
6 diſpoſed of, or conveyed, and of bis, her, or their heirs 


1 | 

F « and aſügns, ſubjeci ny to ſuch , as before fuck ſale 
OM « » exchange ball have been made thereof, purfurnt 16 the = 
of WY © fevers Herein, before contained ; That on the a4 af 
as xy 1770, by an indenture between Lord — and 
the geret Hare, widow, (the loſſor of the plaintiff,) reciting” 


that bis Lordſhip had executed a bond to the kffor of 
the plaintiff, eonditioned for the payment of an annuity 
of 500). during his life, by quarterly payments, and that 
ke had agreed to ſecure the ſaid annuity! upon certain” 
lates, and that they. ſhould be conveyed: to her for that 
purpoſe, it was wit ne ſſed that, in. purſuance of ſuch agree · 
ment, and in conſideration of 3000. paid to hira, for” 
the purchaſe. of the ſaid. annuity, he granted, bargained, 
þld, and demiſed, to che ſaid Margaret Hare, ( inter alia, 
eenain eſtates at Beckenham, in Nu, which eſtates were 
he premiſes mentioned in the declaration, and part of 
thoſe contained in the deed. of 17575 to haue and to hold 
the ſame for 99 years, if he ſhould: fo long live, ſubject 
va pepper- corn rent, if demanded; That, by the fame”. 
entre, he covenanted, that ba then flood; lawfolly- 
ed of an eſlate for his life in the premiſes 3 That, by the 
jd indenture, it, was provided, deelared,” and agreed, 
at the ſaid, premiſes, were. ſo demiſed to the ſaid Ma- 
get. Hare, upon an. agreement, and to the intent, that r 480 1 
be ſhould leaſe. back the ſame. to him, and: his aſſigus, 
gg years and 11 months, if he-ſhould: ſo long live, 
er the rent of 500l, per annum; That an indenture 
r- demiſe, bearing date the ath of Juiy 170, in pur- 
moe of the above agreement, for the ſaid term of 98 
rs and 11 months, if Lord Bolingbroke ſhould ſo long 
vas made. by. Margaret. Hare to him, ſubject to the 
tof 500/, per ann, payable quarterly, and that ſuch 
mentioned. indeuture contained! a proviſu, thut, if the 
! yearly rent of go. ſhould be. befund, or unpaid, in 
| „or in all, by the ſpace of 28, days, after any of the 
nerly days, of payment, although un demand thereof © 
K Anu made, it ſhould. be; lawful for the ſaid 
— Ts 2 Wo — —— of the ſaid 
entures of the. a4 2Sthof J 17%), were duly 
0 in Chanaery, betore.tho, aqmmencement of the 
u, in purſuance of the ſtatute of 19: C. 3 e. 26. 


That, 


480 
1780. 
— — 
againſt 


Caron. 


14811 


tween Lord Bolingbroke and Lady 'Diara was di olved, 
' Coopnicurt and. it was enaQted that ' ſhe ſhieuld, during her life, re· 


| Bolingbroke, by virtue and in purſuance of the power to 


1779, for the conſideration therein mentioned, bai gained 


to the uſe of him and his heirs for ever; That the ſaid 


CASES IN MiCHAEEMAS TERM 
That, by an act of the Sth of Geo. 3. the marriage be. 


ceive 800]. a year out of the premiſes contained in the 
deeds of 1757 and 1765, with power of diſtreſs and en- 
try, to ſecure the payment thereof, and that the yearly 
ſum for her ſeparate uſe, and alſo the jointure feel on 
her, as aforeſaid, ſhould ceaſe and be void; That, by in- 
denture of the 20th of October 1773, between Lord B. 
lingbroke and the truſtees in the deed of the th of V. 
vember 1763, reciting that deed, and the power of rero- 
cation above ſet forth, and that it was thought convenient 
by Lord Bolingbroke, and the truſtees, to ſell the eſtates 
therein mentioned, (being the ſame with thoſe granted 
and conveyed by the ſaid deed of the 4th of . 
1765, and to lay out the monies ariſing from the (ale 
thereof, in other lands, to be ſettled to the ſame uſes, and 
ſubjeQ to the ſame powers, proviſoes, &c. the ſaid Lord 


him given by the ſaid deed of the 4th of November 1765, 
and in execution thereof, did, with the conſent and a 

probation of the ſaid truſtees, limit and appoint all the 
ſaid eſtates, to the uſe of the ſaid truſtees upon traſt, and 
to the intent that they, with the conſent of Lord Bolingbrole, 
ſhould fel} and convey the ſame to any purchaſor or put- 
chaſors, and ſhould limit, create, Ec. ſuch new truſls, 
of and concerning the ſame, as ſhould be neceſſary for 
executing and effeRing ſuch ſale ; That the defendant 
contracted with Lord Bolingbroke for the abſolute purchaſe 
of the ſaid eſtates, free from incumbrance, (except as in 
the (aid indenture of releaſe, hereinafter mentioned, of 
the 22d of Ofher 1773, is excepted,) for the price of 
19,688/.; That, for conveying the ſame to the defendant, 
the truſtees and Lord Bolingbroke, on the 2 iſt of Ofober 


>» wm „„ wn re . Kr r rcym_g TT = wal yk 2 


and ſold the ſaid eſtates, (the ſame including the premiſes 
in the declaration mentioned, ) to the defendant, to have and 
to hold the ſame for a year, ſubje& to a pep r-corn rent, 
if demanded, to the intent that a releaſe of the ſame, in 
fee, might be granted to him; That, accordingly, by 1n- 
denture of releaſe of the-22d of O#fober 1773; reciting 
the 7::teaſe of 1765, the deed of 1757, the deed of the 
20th of Ofeber 1773, and the contract with the defend- 
ant; the ſaid truſtres, with the conſent and approbation 
of Lord Bulingbroke, releaſed to the defendant, all the (aid 
eſtates, c. in the deed of the 20th of Ofeber ſpecified, 


= * = . * - * 
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laſt-mentioned indenture was duly executed, accordrng l, 
the tenor of the power of revocation and ſale, in the deed © 
the 4th of November 1765; That the premiſes in wy 

* C 
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caration mentioned were part of thoſe ſo releaſed to t 1780. 
aden; T bat the  imdenttre; of the Ne 25th of 3 
Juy 1770, were not, not was either of them, nor any Conn 
cumbrance created hy them, of either of them, except- aguialt 
te, or mentioned by the indenture of releaſe, of the 22d r 
of OAober 1773; That Lord Bolingbroke, by vittue of the | 
ſaid indentures of the 3d and 4th of November 1765, was. 

tenant for life, and in the actual poſſeſſion and receipt of 

the rents and profits of the premiſes in the oy gr 

mentioned, at the time of the execution of the deeds 

the 24th and 25th of Ju 1770; That the defendant, 1 

the time of his contract ſor the aforeſaid purchaſe, an 

d making the indentures of the 21ſt and 22d of Oclober 

1773, had due notice-of the indentures of the 24th and 

25thof July 1770, and of the yearly rent, of arinuity, thete- 

in mentioned; That the defendant; and certain other per- 

ſons, were; at the time of btin ing the ejectment, and at 

the time of the trial, in bolletton of the premiſes in the 

declaration ſpecified 3 That a quarterly payment of the 

annuity had been, and ſtill was, in arrear for 28 days 5 : 
And that on the 14th of June,; Ec. (ſubſequent to the 

expiration of the 28 days,) the leſſor of the plaintiff de- 

miſed to the plaintiff ; That, by virtue of ſuch demiſe; he 

entered, Sc. hy N 

This ſpecial verdict was argued, on Tueſcday, the 21ſt [ 482 1 
of November, by Mer gan, for the plaintiff; and Rous, for 

the defendant; _ p vr 4 

Mergan ſaid, he ſuppoſed it would be comtended, on 

the other ſide,. 1. That the revocation of the uſes of the 

teleaſe of 1365, by that of the 20th of Ocaber 1773, had 

made void the . demiſe to the leſſor of the plaintiff, In 

anſwer to this, it ought to be conſidered, what the powers 

Incident to a tenant for life are, and how far thoſe powers 

vere reſtrained, or narrowed, in thrs patticular inſtance, 

by any thing contained in the releaſe of 1765. The ſpe- 

cal yerdi& ex reſsly finds, that Lord Bolingbroke was te- 

nant for life. Now, that a tenant for life may grant any 

intereſt for years determinable with his own life, without 

mcurring a forfeiture, is clearly ſettled by the authorities 

cited in 2 Bacon's Abr. 479. viz. 8 Co. 45. and Co. Litt.. 

233. Then, as to the effect of the leaſin power, and of 

the power of revocation, in the teleafe o 1765; the 40 
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anonly regard ſuch acts as Lord Bolingbroke was there 
 Wthorized to do, which might affect the intereſt of thoſe 
i remainder; after the determination of his eſtate for lite. 
To have reſtrained him in that reſpect, would. have been 
repugnant to the very nature of the intereſt granted to 
lim. But the demiſe to Mrs. Hare was not an act which 
* affeR the reverſion; und 2 nothin 32 
to do with the leafipg power, no Klus it neceſfary 
Vol. II. 0 vg by 19-4 SENT | i3&& that. 


* 
1786. 
RA 
GoopniGur 


againlt . 
| e 


| will be contended, that this is an action brought by the 


[ 493 ] 


nerul rule had been laid down as had been juſt mentioned, 


[1] The caſe here 
name of which was net reco 
the time, by any one at the bar, 5 uf 1775, P. 103. 


Here only a guarrer rent is ſtated to have been in arrest, 


verdicte, muſt i 


the conveyance, knowing, if he ſhrould execute the power, 
that The would be reduced to the ſecurity of his bond. lt 
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that it ſhould be made under any of the reſtrichions - 
quired thereby. With reſpe& to the power of revoeaticn 
in the releaſe of 1 764, tt cond only extend to fych 
eſtates as ſtrould exiſt in Lord Bolingbroke, and the truſtees, 
at the time of exeesting the deed of revocation. It eould 
not poſſibly enable the tenant for life to annul adds doe 
by hinfelf, and which, under that very deed which erex. 
ed the power of yevocutivn, he had a power to do. Be. 
fides, it does not appear that Mrs. Hare was acquamted 
my 22 wet of reyocation, and, therefore, the is 

idered as a putchaſor for valuable confiden- 
2 without notice. The defendant, on the cottrary, 
bought the eſtate with full knowſedge of this inoumbrance; 
and, therefore, took it ſubje ct to the charge —But, 2. K 


teſſor of the plaintiff, as land lord, againſt the defendant, 
us fenam, and that the eircumſiincs are not ſuch as en- 
title her, under the ſtatute of 4 Ces. 2. c. 28 5,2. to bring 
be eject mem, without re-entry or demand. But it muſt 5 
idered, that an entry by the plaintiff is found iy th 
dera, and indeed the defendant could not have obtained 
a ſpecial verdict, without conſeſſing leaſe, entry, and 
ouſter. As to aua entry, it has been Tolemnly determined 
in the Common Pleas, while WII IL Es, Chief Fete, pre- 
ſided in that court, that it is only neceflary in the ſingkecaſe 
of avoiding a fine {x 1}. 
Rous, for the defendant,—-1. Denied that any ſoch ge- 


2 


He contended, that it was clear, from the wording of the 
ſtatute 'of 4 Gro. 2. r. 28.4 2, that demand, and actual re- 
entry, in all caſe; between landlord and tenant, are onh to 
be diſpenſed with, where there is a year's rent in ar- 
rear, and no ſufficient diftreſs to be found on the premiſes. 


and, as it is not found that there was not ſufficient diſtreß, 
the court according te all the rules of conftruing ſpeci 

oly that there bean It is char that 
Mrs. Hare knew 4 Bolingbroke tenant for life, 
as ſhe took her annuity 8 hrs Ti Tho, tic not for her own. It 
muſt, therefore, be preſumed, that ſhe had recourſetothe 
f-ttlement creating his eſtate for 4ife, and, if ſo, ſhe molt 
have known of the power of revocation, and therefore took 


18 


is true, Cutor way acquainted unh the conveyance to Mrs. 
Hare, but, as he was adviſed that it did not bind the eſtate 
Mer na the dpi 'and _—_ the full ee 

dience 
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{ents is not affeRed; If be had looked to the value of 1780. 
het ineumbrance; which: is ſtated to be 3000. and had 
&dgQed that from the full price, it would have been 4 Oopnstenr 
fraud upon the truſtees. At an tate, how far he mall be againſt | 
iReQted by the notice of Mrs; Hare's grant, ls for the ebn- Caron. 
(d:ration of 4 evurt of equity,” The #gal eſtate muſt de- f 
ad on the conſttuction of the ſeitſement of 1768. 
tenant for life who has only a qualified of defeaſible intereſt, 
eitot-alieh. the eſtate, for his own life, diſeharged from 
the qualificatiohs which affected it in his hand; and Lord 
Bolingbrake's eſtate for life was qualified, and ſubject to the 
perations and conſequences of the power of revocation. 
The intereſt of the trùſtees, and all the clauſes and powers 
ef the ſettlement, having been created in conſequence of a C 4841 
marriage eontract, were for valuable conſideration, In the 
of revocation, the only exception is with regard to 
kiſs made purſuant to the ſenſing power. Is it not, 
thetefore, the obvious conſtruction, that all other incum- 
brances, not made purſuant to that power, were to be 
iAed by the revocation ? EM IP a 
Morgan, in repiy, obſerved, that this action was brought ; 
"the 2xpreſs contract between the patties, by which Mts. 
Hitt was entitled to enter, if any payment ſhould be in 
meer for 28 days, of under the flatrite of Geo. 2. As to 
he other point, he faid that the demiſe by Lord Bolingbroke 
to Mrs. Hare ought to be confidered as a relinquiſhment, 
n tanto, of his power of revocation ;, and it would be 3 
roſs abſurdity, if, aftet he had feeeived 30000. on the 
ſeutity of his life eſtate, he could fre- inſtate him ſelf by an 
i of kg own, and entirely relieve the eſtate from that in- 
tumbran 7 : ow, Eg N 
Lord Maxsrnto, ie defendant in this cauſe had 
turned the leſſor of the plaintiff twice round, upon former 
vcafions, by ob ſections in point of form [I J. It would 
be very umfortunate, if he were to ſucceed a third time 
"1 ſimilat attempt. As to the ſecond point, was an au 
ar that I entry neceſſary in this caſe? I have always Tp the diſ- 
for fie, in&ion to be, that, Where entty is neceſſary to complete 
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wn. k tt ndlord's title, (as when a power to re-enter is reſerved 

ſetothe or F 2 10 

de moſt 7s o : 

we took [1] The leffof of the plaintiff had miſed, a ſarm in Surry, which farm was 
power, fri brought covenant againſt the de- got fold to the defendari: ; and a cafe 
ond, It  fndare, as af gnee of the eftare; right, being referved, and the queſtion ar- 
to Mn. de, Ge. granted by her te Lord Be- 


| my (as ſtared juprn, p. 184. Note 
lagiruke > the defendant d, that {21},) it was hefd, that he could not 
te clhate, right, title, &c, of Lord be fied as Aſterwartis, an 
Mlaybroke, in the premiſes demiſed ejectment was brought, but the leſſor 
V her to. Lord Bolingbroke, did not of the plaintiff having neglected to in- 
ne to him by Aad on roll the annuity, according to 15 C. 
be trial it appeared that, befides the c. 26, ſhe was nonfuited alſo in that 
lite in Kent, Lord Bolingbroke had de- action, 

wid to her, and that ſhe had re- de- 
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1780.. to him in caſe of non-payment of rent,) there, the conſef- 
wy fron of leaſe, entry, and ouſter, is ſufficient; bat that 
Goopx16ur Where it is requiſite in order fo rebut the defendam's ith, 

" againſt. actual entry muſt be made. This is the caſe when a fine 
care. is to be avoided. In the caſe of Dormer v. Forte ſcue, which 
e pas much argued, both here, and in the Houſe of Lords (a), 

I find the counſel could not ftate another inſtance, 
where actual entry muft be made. The claufe of the ſta- 

[ 485 } fute of Ges. 2. is very confuſed, but I think it meant only 

| to provide à remedy in caſes of vacant poſſeſſion, although 
other matters are thrown in-. . My preſent opinion is, that 
actual entry was not necefſary in this caſe. That, ſurely, 
could never be the intention of the parties, where the 
right of re-entry is expreſsly reſerved, if a quarter's rent 
ſhall be in arrear for 28 days.With regard to the fr 

| eon I cannot frame a doubt upon it. Undouhiedly 
rd Bolingbroke had a right to do what he did. Its 
Tight which ariſes our of the nature of his eſtate. The 
queſtion, is, Whether the ſame Lord Bolingbroke who has 
made this demiſe, for a valuable conſideration, can be au- 
thorized to revoke it under any power in any ſettlement ? 
for, by the power, the revocation maſt be executed by hin. 
There is a groſs fraud attempted, in this caſe, either upon 
Cator, or on Mrs. Hare. If Cator did not know of the in- 
cumbranee, there was a fraud upon! him. But it is found 
that he knew of it ; and r fraud was upon 
Mrs. Hare.—If the defendant's counſel can find any caſe of 
this ſort, where aQual entry has been held neceſſaty, let 


them mention it to the court. 
WIIIISs, Juſtice, of the ſame opinion. c 
ASHHURST, Juſtice, of the ſame opinion. He recol- 
lected the caſe in C. B. alluded to by Margan, and alſo 2 
caſe of Aſllin v. Perkins, in this court, to the ſame eſſed. 
 - BuLLeR, Juſlice, I am entirely of the ſame opinion, 
zs tothe queſtion on the effe& of the revocation, With 
regard to the other, I think it proper it ſhould be enquired 
into. | a 
This day, Lord MANSsTIEI d, delivered the ultimate 
opinion of the court, as follows: 
Lord MaxsFitLD,—We have fooked very particularly 
intothe caſes for two hungred years back, and we finda nh 
deal of contrariety onthe queſtion, whether, an actual en- 
try is neceſſary, in order to maintain an ejectment. on 2 
elauſe of re-entry, for non-payment of rent: but, in the 
moſt diſtant period, the better opinion has been, that it ! 


6-1 not. This was Lord HALx's opinion, and is mentioned 35 
ſuch, and as that of Lord Chef FafticeScroG0s, by Lord 


1 Orr, 


(a) faw of N. Fr. e. 1575, P. 104. Cn 2. 2 Str; 1086. N Aud 115 
| Berrington v. Parkfurſt, E. R. „ | 


if 


entry is alſo neceſſary, in order to and, of a houſe, in the /ouſe, 
enable a perſon. who has recovered in & St 
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Hour, in the. caſe of Little v. Heaton (a). But we look 1580, 
vpon it as having been fully ſettled, in 1703, by the opinion 3 
of all the judges, upon deliberatioq; and conſideration of Gepa 
il te caſes, that actual entry is only neceſſary to avoid a ggainft 
ine [1] ;* and fo the practice has been ever fince. The Caron. 
reaſon of the thing is agreeable to the practice, for it is ab- $ [486] 
ſurd to entangle men's rights in nets of form without mean- a 
ing; and an ejectment being a mere creature of the court, | 
framed for the purpoſe of bringing the right to an exa- 
mination, an aQual entry can be of no ſervice, In the 
caſe of fines it js required by a poſitive rule of law, and 
clearly neceſſary under the ſtatute of 4 Anne, c. 16 (6); 
| have a ſtring of all the caſes on this ſubjeR, but it would 
be very unentertaining and unneceſſary to ſtate them. Mr, 

Ray iſo contended, that a demand of the rent was neceſ- |, 
ſary. There ſeemed to be ſome weight in that point, upon 
the reaſon of the thing; and, on looking into the caſes, it 
appears, to have a foundation in authority (c). But, here, 

by the expreſs terms of the leaſe, the demand is diſpenſed 
with, The act of 4 Geo. 2. is very perplexed; but the 
meaning a e. only is, that, where there is no ſtipu- 
lation in the leaſe for entry without demand, you may, 
notwithſtanding, enter without demand, provided. ſix 
months rent is in arrear, and there is not a ſufficient diſ- 
treſs ; otherwiſe, in ſuch caſes, you muſt make a ger 
mand, 
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Judgment for the plaintiff. 


(a) 1 An. N. Pr, 2 1d. Raym. 750. ejectment, to maintain treſpaſs for che 
1 Salk. 259. S, C. Holt. 264. meſne profits againſt one who was 0c» 

[1] Nu. If actual entry is not alſo cupier when the title accrued, but not 
neceſlary, in order to prevent the ope- at the time of the ejectment. Law of 
ration of the ſtatute of limitations, 21 MN. Pr. ed. 1775, p. 87. Wy 
Jac. 1, c. 16. Vide Law of N. Pr ed. (65) 16. (c) 2 Ld. Rm. 751. in 
1775, p. 102. 7 So held ona trial Marg. x Vide, alſo, Cro, El. 15. 
a bar in Ford v. Grey, B. R. H. 2 Anne, here it is ſaid to have held, that 
* unlefs there be ſome ſpecial reaſon to in the caſe of land, the demand muſt be 
* the contrary,” 1 Salk. 285. Adual on the moſt notorious place of the land, 
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Wedneſday, 
22d Nov. 


\ 6 8 
N to ſhew cauſe, why this and five other convic- A convittion 
tions upon the mutiny ac (4), for not quartering of- A E 
bers, ſhould not be quaſhed. The objection Was, that the unleſs it ſer 
evidence was not fet forth. The conviction ran thus: forth the e 
** Whereupon, witneſſes being examined on oath, and the 4%** 


* ſaid Willigm Read having neglected, cr refuſed, to 4 1 
f e ip. + 5 
: (d) $ 71. x 


F3 


The King againſt READ. P 


— 


- 
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7 780, pr tend, after being duly ſummoned, ta anſwer ſuch cm- 
ns © plaints and informations, and having duly conſidered on 
The King the evidences, I the ſaid Edward ye am of opinion, 
againft that the ſaid William Read did refuſe to find ſuch praper 
Reap. ** quarters for the ſaid Thomas Davis, as by the ſaid a& 
| are directed to be found and I do, aceordingly, 2d. 

: + © judge and convict, £9,” . 


1 1 | Pelham, in ſupport of the gonviction, infiſted, that the 
[ 487 ] faQt was fuftciently ſtated to ſhew on what ground thema. 
giftrate fupported his judgment. 
B. Hunter was on the other ſide : but the court, without 
hearing him, ſaid, the queſtion was not open, and that th; 
conyidion could not be ſupported Ii l. 
| | The cogviction quaſhed. 
(1) Vide Rex v. Theed, M. 5 Geo. 2. 4 Burr. 2063; Y Rex v. Bryan, M. 
2 Str. 919, Rex. v. Killet, F. 3 G. 3. FI Gee. 2, Andr. 81. | | | 


| Wedneſday, Don, Leſſee of PowNrtR2 Av, againff 
A23C Nov. | 8 ONNEREAU, 


the heirs of the 
body of A. in a 
will, (tbovgh 
the eſtate by 
the deed was 


4 * 


f 0 . . 5 
the teſtstor, then laſt . ſt, fer life, without impeachment of waſte, at 
nd is recited the Tent o 


I th wh) 5 ſon, entered, and was ſeiſed in his demeſae as of freebold, 
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« his body, te; be always preferred, and to take, before 
« the younger of my faid ſons, and the heirs male of their | 
4 bodies; * and, for Want of ſuch iſſue, to my right heirs: 75 


died, ſeiſed of the reverſion, leaving the ſaid Thema 
Famereau his eldeſt ſon, Claudius Fornereau, (the leſſor of 
the plaintiff,) his ſceond ſan, and three other ſons :- that, 
ater the death of the teſtator, his eldeſt ſon Tomas, being 


levy a fine, for the purpoſe of making a tenant to the præ- 
abe, which he afterwards did, and ſuffered a recovery, to 
the uſe of himſelf in fee: that afterwards, on the 6th of 
Jowary 1779, T homas deviſed to the ufe of his nephew 
Martin Fomereau, (the defendant,) for life, with divers 
remainders over: that Thomas, ſoon after making his will, 
died ſeifed, without leaving, or ever having had, any law- 
ful iſue whatſoever, and without having ever been mar- 
tied: that the leſſor of the plaintiff, in 1779, made an ag- 
mil entry into the premiſes, for the purpoſe of avoiding 
the fine levied by his brojher Thomas, sn. 
The caſe was argued, in Trinity S2 Geo. 3. (a), by 
Rute for the plaintiff, and Mil ſen for the defendant ; and 
main, in Hilary Term, 20 Geo. 3. (b) by Hill, Serjeant, 
{or the plaintiff, and Dunning for the defendant z and, in 
Eifler Term following (e), LorD MANSFIELD delivered 
the opinion of the court, in fayour of the defendant, A 
tw days afterwards, however (d), his Lordſhip directed, 
that the judgment ſhould be ſtopped, and the eaſe argued 
gain in the enſuing term. Accordingly, there was a third 
argument in Trinity Term, a0 Geo, 3. ( by the Solicitor Ge + 
ral for the plaintiſf, and 2 Serjeant, for the de- 
tendant ; after which, the caſe ſtood over till this day, 
when judgment was given for the plainti®, . | 
There were two general queſtions in the eaſe ; 1. Sup» 
poling the limitations over to the ſceond, and other ſori, to 
have been good in their creation, whether they were nos 
barred and deſtroyed. by the recovery? 2. Whethor thoſs 
limitations were not void from the beginning? 
If Thomas,the ſon, took an eſtate · tail, it was eltar that the 
imitations over were barred, and the title of the leſſor of tho 
plaintiff deſtroyed, But ſueh an eſtate · tail could only have 
reſted in Thomas ; either, 1. by coupling the eſtate for life, 
kttled upon him by che deed ſet forth in the ſpecial vordict, 
wh the limitations to his heirs male in the ill, ſo as to 


(c) Friday, 14 April 1786. 104. 4. 106, 5. 


«ifving, the elder. of my ſaid fanr, and the heirs male of 


ſeiſed of the premiſes as the Jaw requires, covenanted to 


ar 
1780. 
againſt 


that the teſtator, afterwards, on the 5th of April £740, HAHA. 
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bring this within the rule in Shelley's Cafe (V, or, a. by 
PI USE e a conſtetuing - 
(a) Friday, 16 June 1719. (e) Tueſday, 30 May,179p. 
(b) Tueſday, 8 February 1786, . (% C. B.T. 23 V. 1 Co. 93. 6, 
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« deceaſe, to the uſe of his ſon, in tail, and, after, 1 
a : T * e t 
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conſtruing bini to haye taken fuch eſtate · tail under thewill, 
If Thomas took only an eſtate for life, then the recovery 
could not bar the limitations to the ſecond and other 
if they were good in their creation; and therefore; vn this 
e was Moc for the defendant toiinfif, 
that thoſe limitations were. executory deyiſes, and void, 1 
being limited on too remote'a contingency. In conſe, 
quence” of theſe different views of the caſe, there were 
eur different heads of argument inſiſted upon by the coun- 
% 5 Conroe 2 
1. They contended, that the limitations to T homas in the 
deed, and to his iſſue-male in the will, could nat be 
coupled, ſo as to make the words of the latter words of 
deſcent, and to veſt an eſtate- tail in hin. 
2. That an eſtate · tail to Thomas could not be raiſed from 
the en no TIC a Tg) 
. That the limitation to the ſecond fon, was an imme- 
diate deviſe of the reverſion after 7 omas's life, by which 
an eſtate-tail in that reverſion veſted: in the ſecond ſon 
Cloudius, (the leſſor of the plaintiff,) immediately on the 
teſtator”s death, with ſuceeſſive veſted remainders over to 
the other 7 Are e We 
4. Or, if it ſhould be held that the ſucceſſive deviſes ta 
the younger ſons were all future and exccutory, then, that 
they were not within the reaſon and principle upon which 
executory deyiſcs had been held void as being too remote. 
On theſe faur heads the ſubſtance of the arguments for 
the plaintiff was as follows. © 8 | 
1. The rule in Shelley's Caſe, only applies where the firſt 
and ſubſequent limitations are in the ſame inſtrument, 
The words are;“ When the anceſtor, by any gift ot 
* conveyance, takes an eſtate of freehold, and, in the ſame 
** gift or conveyance, an eſtate is limited, either yer 
% or immediately, to his heirs in fee, or in tail, that 
„% ways, in ſuch caſes, ** the heir are words of limitation 
« of the eſtate, and not words of purchaſe (a).“ | The 
court now, (when the feudal reaſons for which it wasin- 
troduced have ceaſed,) will not be inclined to extend the 
rule; as it tends, in moſt inſtances, rather to defeat than 
give effe & to the real intention of the teſtator: and, 
though ſome 'authorities may be mentioned where it has 
been, perhaps, carried farther in ſome. reſpects than the 
words above cited import, yet, upon a review of all the 
caſes on the ſubjeQ, ſo far from their being any deciſionto 
v arrant the epplication of it to the caſe of limitations intwo 
different copyeyances, it will be found that the contrary 
has been determined. In the firſt Iaſtitute (5 Lord Cite 
expreſſes himſclf thus: If a man feiſed in fee, make 3 
« feoffment in fee, (and depart with bis whole eſtate, and 
<« limit the uſe to his daughter, for life, and, after her 


4 


(a) 1 Cv. 104. a. (5) Co. Liul. 22. 6, 
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« the uſe of the right heirs of the feoffor; in this eaſe, 1 780. 
« leit, he departed with the whole fee-fimple by te 
« feffment, and limited no uſe to himſelf, yet hath hea. Doe 
«reverſion, for whenſoever the anceſtor takes an eſtate againſt wy 
s for life, and after, a limitation is made to his right heirs, Foun ex ca, 
« the right heirs ſhall not be purchaſors; and here in this 
« caſe, when the limitation is to his right heirs, and right 
4 heirs he cannot have during his life, (for nen eſ heres vis 
i ventis) the law doth create an uſe in him during his life, 
« until the future uſe cometh in eſſe, and, conſequently the 
# right heirs cannot be purchaſors; and no diverſity when 
* the law creates the eſtate for life, and when the party.““ 
This extends the rule in Shelley's caſe, to that of a reſulting 
oforli'e, but ſtill that reſulting uſe ariſcs upon the me 
caveyance Which ereates the limitation to the heirs, lu 
us v. Mitford (a), a father covenanted to ſtand ſeiſed **'ta 
" the uſe of his Reirs male, begotten or to be begotten on the 
* body of his fecond wife ;** and there, too, it was held by 
lod Hats, Wild, and Ra1tnsFoRD, Juſtices, againſt 
TwisDEN, Juſtice, that an uſe for life in the father aroſe 
implication, which united with the expreſs limitation 
tothe heirs male by the ſecond wife, ſo as to make him te- 
unt in ſpecial tail ; but ſtill, this implication aroſe upon 
te are conveyance which created the expreſs limitation. 
In Goodman v. Goodright (b), it is manifeſt, from the rea- 
ning, both of the counſel and the court, (although there 
vs no expreſs opinion given, ) that it was not thought the 
elate given to the niece, by the articles, could unite with 
ſte limitation to the heirs of her body by another huſband, 
the will, Theſe authorities, therefore, (which may per- [ 491 ] 
ps be cited on the other ſide,) do not carry the rule tothe 
aſeoftwo different conveyances z nor can any poſitive de- 
on be found that does. The only inſtance of a doubt 
ling been entertained, was by Lord Keeper Wright, in 
| cale of Clifton v. Fackſon, (e), who is ſtated to have ſaid, 
at if all the authorities are only in the affirmative ; that, 
if by the ſame deed, they ſhall conſolidate ; not nega- 
tively ; that, if by different deeds they ſhall not.“ Bur 
ere was no determination in that cafe ; and he was clear- 
miſtaken as tothe authorities. In Cranmer's Caſe (d), Dy. +: 
„ Chief Juſtice, expreſsly ſays,that, “ if a leafe is made to 
4 for life, the remainder to the right heirs of B, and 
B purchaſeth the eſtate of 4, the late in remainder is 
not executed, fer it is not conveyed by the grant of the firſt 
frontor, but by the aft of another perſon after the grant 
e in Stow v. Cutler (e) a buſband and wife being ſeifed,;. _ 
ord Cite WW: 2 eſtate, to them and the heirs of the huſband, 
make 2 bhuſband ſurrendered to the uſe of his will, and after- 
tate,)and cd deviſed to the heirs of the body of the wite, if they 


CR od pen hould 

J. R. T. 36 Car. 2. 1 Fentr. 372; (e) Cane. H. 1704. 2 Vern 406. 
(6) M. 33 Geo. 2. 2 Bur, 873. Vide. 44) C. B. 16 Elis, 4 Leon. 6. . 
55 (e) B. R. T. 16 Car. 2. Lev. i 35,16. 
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anne ome ofthe points in the cafe, and did not give judgmen, 
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out ifſue-male,  HoLT, Chief Juſtice, doubted: as tothe 
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the life-eſtate, which he ud already by the deed, that de. 


deviſe, ©* for although the wife had an «ſtate for her 1 


and other ſons in tail, with reverſion to bimſelf in fee. 
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ſhould aftainy x 4 years, and, though the court differed a 


yet they all agreed that the deviſe to the heirs of the body 
of the wife, was not a remainder to her, but an execui 


—_ mos KM + _ we. 


yet this is a new deviſe, to take place after her death, 
and is not a remainder jomed to her eſtate.” And, 
again, in Moore v. Parker (a), A having iſſue B his ſen, 
ſettled lands, on the marriage of B, to the uſe of B forlife, 
remainder to the wife of E for lite, remainder to the fit 


— 2 


G 


* 


Afterwards, 4 deviſed the ſame lands, to ſueh iſſue-· mal as 
B ſhould have by any other wife, in tail- male, and;incaſe 
of failure of iſſue- male in B, to his grand-children by his 
daughter C, in fee, B ſuffered a recovery, and died with, 


reverſion deviſed to the grand- children, beeauſe there was 
a prior deviſe, to perſons not in Ne werba de præ ſeui; 
but he was ckar that the deviſe to B's iſſue · male, by any 
other wiſe, could not be tacked to the eſtate for i be- 
cauſe that wat limited by anither conveyance y and, in tha, al 
the other judges concurred [1]. Laſtly, in Heophiw v, 
Hopkins (by, Lord Harp wicks, in citing Pibus v. Mitford, 
ſeems clearly to have _—_— that the rule ought not to be 
carried farther than it bad been in that waſe () 
2. It will be impoſſible for the defendam's counſel to 
maintain, that Thomas took an eſtate-tail by the will. In 
the firſt place, he certainly did not take ſuch eſtate by ex 
refs deviſe, It the teſtator had, in words, deviſed to bim 


viſe could have had no effect z but there is no attempt of 
that ſoit in the will, which only takes notice of the life 
eſtate which Thomas atready had, by way of recital; and, 
that # mete recital will not amount to & deviſe, has been 
often determined, particularly in Wright v. Wywil () 
and Right v. Hammend (e). In the fecond place, it wil 
nat be poſſible to raiſe an eſtate - tail to Tamas by ini 
on. On this point, the caſe of Laneſborough v. Fox (/i v 
tot ſtronger than this; There, Lord Lanefborough, having 
the reverſion in fee, of lands ſettled upon the marriage 


his fo: James Lane in ſtrict ſettlement, deviſed all the dana im 
it that ſottlement, (to which the will referted,) 49 of 
failure of offue of the body of Jamer Lane, and for wa Tg the 


| 95 133 1 a 5 | 
(a) B. R. e n of of f. M. 2 Ve 
4 Med. 316. Sun $68." , _ » F 
1 Helt Sed for tb A gaſe in 29 p (e) B. R. E. 7 Geo..1- I Str, 44] 
Ed. 3 exactly ſimilar to that put by 429. F. C. Com. 232. 9 
antier's Caſe above- men- (/) Dom. Proc. On Error from 
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ail, with remainders over 4, and it was adjudged, in the 1980 


aſe of Lords, upon the opinion of all the jadges, that 
Jos did not take any eſtate-tail by implication {+}, Such oe 
in implication is never made unleſs in order to efteQuate the againſt 
mention of the teſtator. It will be contended, perhaps, Foynxazare 
that Claude Fonnereou mult have intended to give to his | 
Thomas, as large an eſtate as to his other ſons, and that, as 
he limitations to the ſecond; and other ſons, are eſtates- 
ul, the will ought to be ſo conſtrued as to give the ſame 
date to the eldeſt: But the truth is, that, though, in 
words, he has given eſtates-tail to his younger ſons, be cer · 
tiny did not mean that the ſecond ſhould be able to de- 
fat the limitations over to thoſe in ſucceſſion after him, 
9. nor, of courſe, that Thomas ſhould be able to de» 
ſroy that to the ſecond. 
3. If the eldeſt ſon had not ſuch an eſtate as enabled him L 493] 
i ſuffer a valid recovery, nothing done by him has di- : 
ted any right which the ſecond ſon had under the will, 
ud, therefore, it remains to ſee whether the deviſe over 
v the ſecond, and other ſons, is capable of ſuch a can» 
indion, as to be good and effectual, without contra» 
Aing any rule of law. The affirmative of this may be 
intained in two ways, In the firſt plage, the will may 
e ſo conſtrued as to give the ſecond ſon an immediate 
late, in the reverſion expectant on the death of Tomas, 
ect to open and let in the deviſe te the heirs-male of 
nu, if, and when, any perſon ſhould happen to 
ver that deſcription. This conſtruction may be ſup- 
ned on the authority of Uuedeall v. Uvadoll (o, where, 
ere being a feoffment to the uſe of 4 fer life, remainder 
the uſe of his firſt and other ſons, in tail · male, remainder Z 
the uſe of B for life, remainder to his firſt and other 28 
m in tail male, and A having no ſos, and B having one, 
cut down timber trees, and it was held, that B's ſon 
ent maintain fraver for the trees, as having the imme». | 
e inheritance at the time that they were cut down, and 
E remainder to the firſt and other ſons of AI was no im- 
nent, being but a. poſſibility, which might never hap- 
icgording to a notion which long prevailed, an 
ie given fer verbæ de-proſenti, to. perſons. not n ee at 
me of the teſtator's death, (as here to the heirs of tho 
Y of Thomas, ) was void; but even then, it us held 
the limitation over was-net af void, but veſted imme 
ah, in the ſame manner as if there had been no ſuch 
eig deviſe ; 2 Rull Mbridgment, title 44775 (b), 


o/aſtica 7 


e e. bete, v. Tracey, 4 fl. 3. Alone d . 
1 „ 793. 796, 797. 4 P. 425. (O 7. Curr 4 U. 6. 
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Scolaſtioa's Caſe (b), Avelyn v. Ward (e), Andrews v. N. 


.. Gudright v. Corniſh (e), Scatter goa v. By 
This diſtin tion, indeed, errut int 


has been over- ruled in later case 


ne! 

inſt and it has been held that, in whatever words the dev. gre 

Foxxzzxzav. is, yet, if it be clear, from the ſubject- matter, that the im 

teſtator meant it to be future, it ſhall enure in that mar. tor 

I 494] ver, and not be void, though the deviſee is not in eſe u WW 

duke time of the teſtator's death; Harris v. Barn; (% 

Dye v. Carleton [) [1]. 15% - 7, Gr 

4. [2}- The devife to the fecond ſon, (if not imme i: 

diate,) may be conſidered either Firſt, as an exccutc the 

limitation upon the alternative of one of two eyent oil 

(which* alternative is quaintly termed a contingency with ma 

double er, viz. either the event of T Amas ſcaving iu ip 

male of his body, or, that of his dying without eat in 

iſſue-male, (which is what, in truth, has happened j) e 

on this laſt event happening, it would aQually vet M 1 

poſſeſſion, long within the time allowed by law, namdy iy 

\mmediately on the death of a perſon in eſſe :—or, ſecady be 

independent of that ground, as ſuch an executory dei ©: 

as, in all events, and whichever of the two contingence © 

ſhould happen, could not tie up the eſtate from alienatioNill » 

beyond 21 yellts after the death of a perfon in eſe, de 

therefore, not within the principle of the rule, makin , 

deviſes on the indefinite failure of iſſue void as being t one 

remote.—PFirſ}, As to the implied double contingency be 

caſes of that ſort have been often determined on perſom um 

property, and the deviſe over ſupported, when the ſece mot 

of the two eyents took place (i); and there is no ſou ln. 

reaſon, why a like implication ſhould not be made in «gy 

viſes of land, ſo as to ſupport the intention of the t 

tor. Indeed, it has been ſo held by this court in 2 em 

caſe, viz. Baldwin v, Karver (i), which was ſent fr - 

. . F YES? 1 - r 

(3) C. B. M. 13 U 14 El. Ploud. map vary, fo as to be conftrucd ani 

493. 414. ; par Bon. or executory deviſe, as jth 

(c) Cane. 1749. 1 Vea 420. beſt ſupport the intention, accord ſequ 

(.) B. E. T. 11 U 12 Geo. 3. Andr. to circumſtances. Bot Lord Mu «2 

263. 269. | F1ELT told him, that propoſition ill the | 

(e) B. R. H.5 V. U M. 1 Sali. been exploded, and that it is feng gene 

226. 1 Ld. Rom. 3. that a will muſt always be conſtrue lu 

C. B. J. 9 Will. z. 1 Salk, it ought to have been at the inan |; 

229. S. C12 Mad. 278; and now, the teſtator's death. : fem; 

in Supplement ta Ed. of 1781, of 11 [ 2] Lord MansF18LD fail poſſi 

Mod. 277. | Rooke, on the firſt argument, that! and; 

(s) B. R. H. 8 Ges. 3. 4 Burr. whole point ſeemed to him to be, v te} 
2157. Since reported, 1 Blackft. 643. ther they could make the eſtate to! 
(4) C, B. 7. 21 tf 22 Geo. 2.1 ſecond ſon good, on the ground d 

Wilf. 225. implied double contingency. , 0 

[1] Rel cited Pay's Caſe, report- (i) Stanley v. Leigh, Canc: M. 1) N. 

ed Cro. Eliz. 878. and mentioned in 2 P. Will. 686, Ec. " 


Hopkins v. Hopkins, Ca. Temp. Talb. 48. 
« $9 thew, that the nature of a deviſe 


(4) Vide infra, p. 593 Note [1 
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ihe court of Chancery, and in which both real and per- 1780. 
ſoral property were held to paſs to the de viſees, after an "EP" 
executory deviſe to the heirs of the body of 4, ſuch heirs Du 
never having come in eſſe.—But, ſecond/y, as to the other againſt 
round, and ſuppoſing no ſuch double contingency to be Foxn=ntar- 
implied as having been in the eontemplation of the teſla# .  _- 
tor, what is to hinder this to be ſupported as a good exe- 

wtory deviſe ? The only, objection to the validity of ſuch 

1 deviſe is, the poſſibility of its not veſting. within the [ 495 1 
ime required by law to prevent perpetuities. If that ob- 

x(ion does not lie, it will be maintained, though againſt 

the ofher rules of law. Thus, by way of executory de- 

wiſe; a fee may be limited on a fee (a); a contingent eſtate 

may be created, without a previous freehold intereſt to 

ſupport it; a term may be given to one for liſe, with 

[mitations over, Cc. But it will be ſaid to be part of 

the rule, as to the time when an executory deviſe can 

eſt, that, if it is limited after an indefinite failure of 

ſue, that is too remote, and that, here, the limitation to 

the ſecond ſon, (if the implied double contingency ſhall 

te rejected, ) is after an indefinite failure of the iſſue- male 

o 7homas. But, when the principle on which this rule 

b founded is examined, it will be found not to apply to 

the preſent eaſe Every eflate created by way of remain- 

4, may be deſtroyed, and the eſtate aliened, twenty- 

one ycars, (or a few-months more (6), after the death of 

the perſon in eſſe, at the time of its creation; fot if the 

remainder is to the unborn ſon of A, in tail, (and none 

more remote can be limited,) and the particular eſtate is 

lmited for life, either 1. to A, or 2. to B, the remainder 

mt veſt in intereſt, as ſoon as a ſon is born to J; and, 

if ve ſuppoſe that ſon to be poſthumons, ill he will 

come of age twenty-one years and a few months after 

the death of his father, and then by himſelf, (if his fa- 

ber was the particular tenant, or if B was, and is dead,) 

of by joining with B, (if B was the particular tenant, and 

k then alive,) he may ſuffer a recovery, deſtroy all ſub- 

ſkquent limitations, and alien the eſtate. As an executory 

iiviſe cannot be barred by a recover, or any other act of 

le perſon preyiouſly entitled to the eftate (c), after their 

general validity came to be allowed, the courts were an- 

nous to reſtrain them, ſo as not to create perpetuitie*, 

ir tie property up longer than it can be done by way of 
ander; and therefore, if they are limited ſo as not 

wi poſibly to take effect till more than twenty-one years 


l 
0 me nd a few months after the death of a perſon in eſſe, they 
ſtare to * held to be void. Thus an executory deviſe, to take 
ground 0 SEL t » 
EA M110, % Pell v. Brown, B. R. M. 18 child, by 10 C11 Will, 3. e. 16, 
44 1, Cs. Jac. 590. 8 (c) B. R. M. 18 Tac. 1, Pulli v. 
Vite li “) 'n the caſe of à poſthumous Brown, Cre. Fac. 590. | 


1780. eſſeck after an unborn ſon of A ſhould attain his age of 
32 twenty-five, would be void, as bein too remote, and, 4 
"Don fortiori, if it were not to take effect *till an indeftuite fail. 

_ againſt ure of the ifſve of A, they not having any previous eff 
Fornin2 av. inthe land. If the firſt limitation is aft executory dev 
S[ 496 } then all that follow are. Therefore, on the fupp tion, 
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ſe, 


that, here, the deviſe to the heirs of the b Thuner 
was future and executory, thofe to the fecond, and other 
fons, alſo were. But it is ſettled, that, whenever the fro 
limitation, in ſuch cafe, veſts in poſſe on, thoſe that folloy 
veſt ia imtereſſ at the ſame time, an therefore ceaſc to he 
executory, and become mere vefted remainders, and ſub. 
jec to all the incidents of that fort of eſtate (4), K, 
therefore, the eſlate to the heirs male of Thomas had veſted, 
„ leaving male - iſſue, which it muſt have done, if u 
all, at his death, or in a few months after it, then. the 
limitations over would have become vefted remainder, 
On this ſuppoſition, as foon as the ſon of Thomas came of 
age, he might have ſuffered a recovery to bar the ſubſe- 
quent eſtates to the ſecond and other ſons. The only 
other poſſible event is that which has happened, z. the 
death of Thomas without leaving male iſſue. In that caſe, 
the eſtate in the ſecond fon, veſts in poſſeſſion immediate- 
ly, and, therefore, either way, the land could not be fet- 
tered beyond twenty-one years and a few months after 
the life of a perſon in eſſe. This being the caſe, the l. 
mitation to the ſecond ſon, cannot be conſidered, on am 
ſuppoſition, as too remote.—Dhoe v. Carlton (ö), Harris v. 
Barnes 95 Goodright v. Corniſh (d), Gore v. Gore (e), Hy. 
Lins v. Heplint (H, and Brownfword v. Edwards (g], were 
cited, as eſtabliſhing the principles and reaſoning on this 
head; but, particularly, the cafe of Stephens v. Stepliens (i) 
was, on the ſecond and third argument, inſiſted on, as 
direAly in point. ut 

The eounſel for the defendant argued, on the different 
heads, to the following effect. 

r. The primary intention of the teſtator manifeſtly 
muſt have been to give Thomas an eſtafe- tail; for there 
can be no reaſon to fuppoſe, that he meant to ſimit a 
different, or better, intereſt, to his younger ſons, than to 
him; King v. Melling (i) The court, therefore, will do 


every thing in their power, confiſtent with tho rules of 


law, to give effe& to that imention. Now, it has me 


Hopkins, &c. | 


(f) Canc. M. 1734. Ca. Temp. Tal. 


(4)CB.T. 21 C 24 Ce. 2. 1748. 44 
1 Wilf 225. 7 cited 4 Burr. man ® "ah ＋ 2 = 75 13 
H. 8 Go. "my . 1736, Ca Temp Taib 249. 
m5 i) J. R. M. 24 Cor. 2, 1 Vent. 
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yet been determined, that two eſtates in the ſame land, 1780. 


of though by different conveyances, given 10 the ſame perſon, 

* doch voluntary, and both flowing from the ſame perſon, \,;; 

ak hall not unite. Though not within the exact words, ſuch apainſt 
Ute i caſe is clearly within the principle of the rule in Shelley's Founzatar, 
nle, 6, Here, the deed was voluntary ; it might have been 

lon, defeated by the father ; and he conſidered himſeif as con- 

* trming it, and giving the ſame eſtate again by his will, 

t 


To conſider the deed, and the will, as the ſame convey- 
znce, would only be analogeus to what the law does in 
other inſtances ; as of powers, and the execution of thoſe 
powers, fines or recoveries, and. deeds to declare or lead 
he uſes, Ce. None of the caſes cited to ſhew, that the 


H, tuo limitations cannot unite, amount io any thing like 
ſed, mn authority or deciſion, applicable here. The caſe men- 
if a toned by Dyer, in Cranmer”s Caſe, differed materially from 
1-the this 3 for there, the limitation for life came to F, after 
= the creation of at to his right heirs, and they came 
ne 


from different perſons. Saowe v. Cutler was never decided; 
ud there, too, the two eſtates came from different per- 
bs {1]. In Moore v. Parker, there was no determina- 


:. the dan; but, there, the limitation to the firft and other ſons 
caſe, d , ſhewed that it could not be intended that he ſhould 
diate- i ute an eſtete tail; and if both, in that caſe, had been 
e ſa. knited by the ſame conveyance, they could not have been 
afrer N cnfolidated. The point is clearly conſidered by the court, 
he l s Cn v. Gordright (a) as then undetermined ; and it 
n a certainly has not been decided fince that caſe. 

Ah 2. To raiſe an eſtate- tail in Thomas, upon the words of 
, Hep- the will itſelf, will be moſt conſonant to the intention of 
. the teſtator, for he certainly muſt have meant that all the 
MN 10 fors of Thomas ſhould be capable of taking; yet, if The- 
„ bad left ſeveral ſons, according to the conſtruQtion 
on, „ entended for on the part of the plaintiff, and eftate-tail 
FEE would have veſted in the elde#, on the father's death, 


nd then the others would have been totally excluded, 
"AT tough the iſſue of the eldeft ſhould. afterwards have fail- 
N * ed, Thoſe words, therefore, conſiſtently with the intention 
ere Ache teſtator, cannot be conſfrued to limit an eftate-tail, 
| bj purchaſe, to the ſons of Thomas z and, if it appear to 
ein art, that he aſt Have meant to give ſach eſtate 
Ae db Thomas himſelf, they will give effe& to that intention, 
N 3 they can, either upon the expreſs words, or by legal [ 495 ] 
| „icon Now there ſeem to be expreſs words ſuffi- 
en for that purpoſe. Confider the whole deviſe to- 
ether as one ſentence. After mentioning Tomas, the 
y. Tal. Weſt ſon, and then the ſecond, third, fourth, and fifth 
%% er adde, The elder of n faid for, nth ove 


unn does not appear, Fram the or did nat. 
Van. ama of the caſe, w ther they did, (a) a Burr. 878... 


- CE» - 


=—— 
1780. 


Dor 
againſt 
Fonx zA 8. 


4 teſtator, that the ſon ſhould not have it during her 


. - meant to give a different intereſt to Thomas from th 


[ 499 ] 


(a) H. 13 He. 7. p. . pl. 22. jed to be diveſted when the 4 
Vide Brooke, tit. Deviſe. pl. 


him? But, if there were ao expreſs words, fill, if there 


abled to fruſtrate the intention as to thoſe after him, ar 
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male of his. badly, to be alway? preferred, and 15 take e, 
the younger of my ſaid ſons and the heirs. male of their 5, 
dies. Does it not ſeem clear, that Thomas washere meair 
by * the elder of my laid ſons, and that an immediate 
eſtate · tail in the reverſion waz thereby expreſely limited io 


is a fair ground for implying an eſtate- tail, the court vil 
do it, to promote, though never to defeat, the intention of 
a teſtato . Inſtances of ſueh implied deviſes are yery n. 
cient, There is one of an eſtate for life, in the Te. 
book of Hery 7. where the deviſe was, all my gout 
'** to my wife, and aſter my wife's death, my ſon aii ſur 
« ſball have the hiuſe; and, (ſays the /booky) although 
«6 there was no devife of the houſe made to the wike, 
« by expreſs words, (but only by implication, becauſe 
& the heir was not to have it during, the life of his 
% mother,) yet, foraſmuch as it was the intent of the 


« life, therefore the wife ſhould have it for life;”' to 
which all the juſtices agreed (a). And, in Coten't Caſe (}), 
where the words were, And if n ſball pleaſe Gid ts 
* take my ſon Richard before he ſhall have iſſue of ki 
4 body,” it was held that Ricard took an eſtate- tail by 
implication. It is impoſſible to believe, that the teſlator 


limited to his younger ſons ; and there is no weight i 
the a gument, that, by giving him an eſtate- tail, he en 
abled him, (by the power of ſuffering a recovery incic 
to it,) to defeat the limitations over; for that eannotb 
ſuppoſed to have been in the teſtator's contemplation, 1 
the argument would be juſt as ſtrong againſt the eſtate te, 
tail in the firſt of the younger ſons, he being thereby e mit 


ſo on, ſucceſſively, through all the reſt. 
3. This cannot be taken as a preſent deviſe of the rl ; ; 
verſion to the ſecond ſon, ſubject to be diveſted it TH jet. 
mat ſhould have a ſon; 1 Becauſe the ſecond ſon wo 
take by purchaſe, and, when that is the caſe, a vells 
eſtate is never diveſted again, by any ſubfequent event [1 | 
And, 2. Becauſe the words of this will are all fu, | 
and nothing was meant to veſt till after the deb edit 
Thomas. M | 4 tati 


48. 52. can take effect. 80 it is allo ! ” of 


Plowd. $21. ' ſettled ſinoe Carter v. Barnard) Tan 


(4) C. B. 49 Eliz. Owen 29. 

[1] 2u,—When an eſtate 1 it deſcends in like manner in the 
it is often afterwards diveſted. Thus, of contingent remainders ; t K 
when there is an executory deviſe, the created by will. 
inheritance de ſcends ro the heir, ſub- . 


(Canc. M. 1708. 1 P. Will, 0 ne 
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4. The idea of a double rn to the 1780 
intention of the teſtator ; for it ſuppoſes him to have! 
meant, that if Thomas had no ſons, his own ſecond fon De 
ſhould take the eſtate, but that he ſhould not if Thomas . againſt 
had a ſon 3 whereas the teſtator certainly meant, (though FonazAZav. 
his intention, as he has expreſſed it, was contrary to law,) N 
that his ſecond ſon ſhould take, at all events. I here is no 
E caſe of a double contingency being implied, as to real 
m- property, unleſs where the whole fes · ſimple is diſpoſed of 
eat by the firſt contingent limitation, ſo as if the firſt taker 
wood! comes in eſſe, the whole veſts in him [2] Baldwin v. 
Her Farver will be found not to have turned upon a double 
h contingency. In the preſent gaſe there was but one con- 
oi tingency. Wills muſt be confiied upon the circumſtances 
eauſe s they ſtood at the teſtator's death, and cannot vary 
of his from ſubſequent events, What then was the limitation 
ff the to the teſtator's ſecond ſon at the time of his death? 
ig bet Why, a future executory deviſe on the general failure of 
3" 1 iſue-male of Thomas. That, which might not have hap- 
aſe (b}, pened for ages, is the on'y contingency the teſtator 
Gid bad in view; and although, in fact, Thomas happened to 
of * de without leaving ifſue-male, that circumſtance, which 
tail vs poſterior to the death of the teſtator, (according to 
teſtat008 the undeniable principle juſt ſtated,) cannot alter the con- 
fAion. If the contingency on which the eſtate to the 
fed fon was limited, had been the failure of iſſue of 
Thomas, at the time of his d-ath, then the limitation, would. 
have been good. But, 1. There are no words, here, to 
reſtrain it to that period, 2. In the caſe of terms, ſuch 
deviſes have been conftrued to be confined in that man- 
ner, when any words were uſed which could poſſibly ad- 
mit of that conſtruction; as in Target v. Gaunt (a), Pin- 
bury v. Elkin (b), Forth v. Chapman (c), and Harris v. 
Barner (d) ; but, in all thofe caſes, the court have made | 
i diſtinQion between real eſtates and terms, and have [ 5001 
teld that, in caſes of real eſlates, the ſame words would 
not reſtrain the time to the death of the party. This li- 
mitation therefore is void, as being too remote, and ex- 
"ily within the determination in the caſcs of Laneſboraugh 
„ Fox, and Goodman, v. Goodright. In the former, an 
late being limited by deed, (after ſeveral previous limi 
ations,) to the heirs male of the body of the teſtator's 
on Tamer, and with reverſion to the teſtator, he deviſed, 
1 on failure of iſſue cf the body of James, and for wart 
| of the heirs male of his own body,” to his CO 
rer, in tail, with remainders over; and it was deter- 
ned, on a writ of error from the Exchequer ara 
I 
(2) As in Luddington'v. Kime, 1. (a) Canc. E. 1918. 1 P. Wiil, 438, 
1 Roaym. 204. Gulliver v. Withet. (b) Canc, T. 1719 1 P. Will. 563. 
Wiſ. og. Goodtitle v. Dunham, (c) Canc. M. 1920.1 P Will: 663. 
Yor u ( B. R. Il. 8 Cee. 3.4 Burr. 3157. 
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in Ireland, in the Houſe of Lords, by the opinion of all. 
the Judges, that the future deviſe, after the indefinite 
failure of the iſſue-male of the teſtator, was void, as be- 
ing mited on too remote à contingeney (e). In Goodmen 
v. Gcodrigit, the eſtate had been agreed to be limited by 
the marriage articles, to E. V. the teſtatrix's nephew in 
law, for life, remainder to A. L. her niece, (his wife, 


for life, remainder to their firſt and other ſons, ſucceſſively, 
in tail, remainder to their firſt and other daughters, ſueteſ- 


ſively, in tail, with reverſion to the teſtatrix, in fee. Af- 


was limited, or agreed to be limited, after her own death, 


1 501 J 


terwards, the teſtatrix, by her will rec iting that the eſtate 


and the death of her nephew - in · law, and niece, and, in 
default of iſſue of their two bodies, to herſelf in fee, —de- 
viſed the-inheritance to the heirs of the body of the niece 
A. L. by any other huſband, and, for want of ſuch iſſue, 
to her nephew C. L. and the heirs of his body, rennaindet 
over. The niece, A. L. and her huſband E. W. having 
ſuffered a recovery, and having died without iſſue, the 
daughter of the nephew C. L. and her huſband, claimed 
under the deviſe, in tail, to the nephew C. L. and Lo:d 
MANSFIELD, in delivering the judgment of the court, fta- 
ted the ſingle queſtion to bel % Whether the teſtatrix in- 
4 tended td give her nephew C. L. and the heirs of b. 
% bady, the remainder or rever ſion aſter the death of herſelf, 


% ond E. W. and A. L. his wwife, and of the heirs of their 


4% two bodies, and a'ſo of the leirt oſ A. L.'s body by any 
10 fecond huſband, or whether ſhe meant to give him an eflate 
4% in poſſeſſion'(a) *” The court held that the deviſe was 
elearly future, and that, being limited on the indefinite 
failore of iſſue of the niece A. L. it was too remote. 
This cafe is direQly in point. The ſame argument which 
has been uſed on the preſent occaſion, was applicable 
then; for it might have been ſaid, that, either the nicce 
A. L. muſt die without leaving iflue, and then the ne- 
phew C. L.'s eſtate would veſt at the death of a perſon 
in eſſe, or, if ſhe had iſſue, the executory deviſe to the 
nephew C L.. would immediately veſt as /a- remainder, 
and might be barred when the iſſue came of age. But 
either that argument was rejected by the counſel, as 0 
ho weight, or was urged without ſucceſs. Kh 

In reply, on the firſt head, the caſes of Snowe v. Cutler, 
and Moore v. Parker, were infiſted on, as containing two 
ſucceſlive opinions, of four Judges, that eſtates limited 
by different eonveyanees, cannot unite; and this without 
any diſtinction, whether moving from the ſame perſon 
PN 

On the. ſecond head of argument, it was obſeryed; that 


oY the poſition laid down on the other fide,-that, if tht 


words ““ heirs-male of the body of Thomas” were conſtrued 


to 


) ca temp. Talb. 268, (a) 2 Burr. 67 © 


\ 
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to be words of purchaſe, then, if Thomas left an eldeſt 


ſon, and he ſhould die without iſſue, no younger ſon of 
Themes could take,-was only founded on a didtum of 
counſcl, in Shelley's Caſe, as repbrted by Coke (b), but was 
not recognized by the court in that caſe ; aud that the 
contrary viz.—that in ſueh caſe, the ſecond, third, and 
other younger ſons, would take in tail, upon the death 
of the firſt, or other elder ſon, without iſſue,—had been 
frequently held to be law, both before, and ſince; par- 
ticularly in Join de Mandeville's Caſe (c), in Hadgtinſan v. 
Word (4), in Saut cot v. Stawell (e). and, very ſolemnly, 
by Lord Macclesfield, in Trevor v. Trevor (f), whoſe de- 
cree, in that caſe, was affirmed in the Houſe of Lords. 
As to an implied eftate-tail to Thomas, upon what ground 
could ſuch implication be made, when he had an expreſs 
proviſion, by the deed, which was taken notice of, and 
recited, in the will? Could it be ſeriouſly contended, that 
the will meant to paſs any thing, during the life of Tho- 


* 
1780. 
againſt 


Fonkzxzas. 


ns, when the very beginning of the deviſe was, d- 


« diſe from and after his, (Thomas's ) dceaſe he ſub- 
ſequent words could not admit of the interpretation at- 
tempted to be put upon them. After the limitation to 
the heirs male of thy body of Thomar, the deviſe went on 
tothe ſecond, third, fourth and fifth ſons, ſucceſſively, 
* as they are in priority of birth.” It could not be ſaid 
that the word ** they” extended to Thomas, and, if not, 
t would be impoſſible, by any natural conſtruQion, to 
carry the expreſſion uſedafterwards in the ſame ſenteno: 
viz. * the elder of my ſaid ſons—" beyond thoſe ſons, the 
teſtator was then ſpeaking of, thaf is, his ſecond, and 
other younger ſons, excluſively of Thomas, + 
The third head, of an immediate deviſe to the ſecond 
ſon, was, in 2 great meaſure, deſerted, in the reply on the 
frit, and in courſe of the ſecond, and third, argu- 
ments, | | 
On the faurth head, vis. that the limitation was good, 
on an implied double contingency, or rather, (for that 
was the ground chiefly relied on, ) that it was not, on any 
contingency, too remote to be ſupported as an executory 
ceviſe, they ſtill urged their former reaſonings, 1. As to 
the double contingency, they obſerved, that, in Harris v. 
Barnet, though the firſt eſtate was a term, the limitation 
over was of the inheritance ; and, that, in Baldwin v. 
Lever, a double e was implied, in reſpe& to 
| - —— e 


(3) 1 G. 104. a, B. cis or Thomas.) + 
(c) Co. Litel. 26. b. ; 2 C. B. M. 28 & 
0 CN. AI. 1 Car. 1 Cro. Car. | 'h 

zl, Seragnt;. obſerved, that, in ( 

de part of this report, IVilliam is 1 FN 662. 

rie inſtead of (Qu. whethgy Freon: 


[502] 


E. 9 Car. 2, 


4. 226, 57 2 Mod. 207. : 
: — 1719. 1 Eg. Ca. 387. 
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real property, although the firſt limitation was not in fee. t 
ſimple. 2. As to the limitation being too remote, they 0 
inſiſted on Stephens v. Stephens, as in point, and ſuggeſt ſ 
that there muſt have been ſome omiſſion, or miſtake, in p 
the account of the judgment of the court, in the printed | 
report of Goodman v. Goodright. In the eaſe of Laneſbo- (1 
rag v. For, the executory deviſe was after an indefiny; 
failure of the heirs-male of the teſtator, without any pre- 
vious limitation to thofe heirs- male, which was olearly tov 
remote; beeauſe, as the himitation over eould never haye 4. 
become a veſted remainder, even if the teſtator had had a 
heirs-male after the iſſue of James was ſpent, it could : 
not have been barred by a recovery: To make the pre. by 
: ſent like that eaſe, the deviſe to the heirs-male of Thani 7 
muſt be expanged from the wilt, and then, it was a. ©; 
mitted, that the devife over would be veid; and if the fir 
court, in Goodman v. Goodright; deeided, (as it is ſtated in far 
ſome manuſcript notes of the eaſe,) that the bauer n;p 
to the heirs of the body of the nieee, by any ſecond hu. cis 
band; was void, becaufe limited on an indefinite failure oi * 
her iſſue by her then huſband, there being no previaſ =4 
eſtate limited by the will, to ſuch iſſue, the determination 
was ſimilar to that in Lanefborough, and Fox; conſiſtent 0 
with that in Stephens v. Stephens ;' and did not at all mii EC 
tate againſt the validity of the deviſe over in the preſen_hi co 
caſe: for, if the f deviſe in that caſe was void, «fi « 1, 
being too remote, the ſecond to the nephew, (which wah « , 
that on which the queſtion aroſe,) muſt fall to the ground © « 
of coarſe. ' | was WT * 
After the ſecond argument (a), Lord Mans ixto ſad ve 
there was no doubt what the intention was; the o © fa 
queſtion was, if that intention could be fulfilled, convill © uf 
ently with the rules of law. He defired the counſel wob! Wo 
ſee i they could find any eaſes, beſides that of Balla.“ 
v. Karver, where a double contingency had been impi 1 
in a caſe of real eſtate. As to Balduin v. Karvr, . 5, 
thought the decifion had not gone upon that point; . ot 
he had always conſidered it as the ſettled doQrine, ſnꝗ , 
the caſe of Forth v. Chapman, that a double contingenalil« co. 
may be implied as to perſonalty, but not as to real - :n, 
perty, Fes | « ſec 
A ſew days afterwards (b), his Lordſhip ſaid, he H the 
directed the certificate of the court, in Baldwin v. Karv by 
to be ſearched for, and copied. He then read it; and w 
thereby appeared, that, although the court had ſuſpene * 
their opinion, and given the heir at law, and perſon ® 
. repreſentative, leave to be heard by their. counſel, apa, wa 
the validity of the deviſe to the grandchildren, thy . bon 
not inſtru counſel to object to it, and, therefo ler 
4 TE r Mi Dogg es * pr 
20 Gev. 3. Tueſday, 8 Feb, 1580, . ()) Faiday, 11, Feb. 1 iro 


(% H. 


[1] BAT DWIix & others v. Kanver 
| & others 

This was a caſe ſent, under an or- 
der of the court of Chancery, (dated 
25th January 1774, ) for the opinion 

of this court. The material part of 
the caſe was: That Richard A/awin, 

by his will, dated the 8th of June 
1756, after charging his real eſtate 

with an annuity of 8ol. to his wife, 

fir life, and giving her his houſhold 

farniture, and 2000/: and 500). to his 

n-phew Jon, and ſeveral other lega- 

cies to different relations ; deviſed his 
teil eſtate, ſubjeR to the ſaid annuity, ' 
and all. the reſt and reſidue of his 
perſonal eſtate, to. truſtees, (whom he 
iſo made his execytors,) their heirs, 
executors, and adminiſtrators, in truſt 

that they ſhould ſtand ſeiſed and poſ- 
ſeſſed thereof, To the uſe of the 
* heirs-male of the body of my ne- 
„ phew Jon A/kwin, and in default 
of ſuch 1ſſue-male, then to the uſe 
of the heirs-male of the body of my 
* nephew Richard Af win, and in de- 
* fault of ſuch iſſue- male, then to the 
* uſe of all and every the grand - 
children of my late brother Jo/n 
* 4frwin, and the grandchildren of 


nation 
nſiſtent 
H my 
preſent 
01d, 1 
ich wa 
groun 


LD ſaid 
he on 
 conſil 
| wod| 
Baluai 


1 impie ; "7 lte filter, Sarah Morris, to hold 

ber, . and fingular the faid lands and 

45 : premiſes, to them the ſaid grand» 

wo 1* children of my ſaid brother and ſiſ- 
, fin 


ter, and their heirs, as tenants in 
common, and not as joint-tenants, 


* ſefts, to be equally divided amongſt 
* them ſhare and ſhare alike ;” That, 
2 codici], bearing even date with 


will, and atteſted by the ſame wit- 
ſuſpend telles, ſtating that he had omitted in 
4 perſo be will * to diſpoſe of the produce, 
rel, azza. wereſt, and increaſe of the ſurplus 
6 "the .d remainder of his real and per- 
therefo ſonal eſtate,” he directed, that his 


aſtees ſhould pay © all the intereſt 
* produce, and increaſe that ſhould 
tom time to time ariſe, or be made, 


IN THE TWENTY-FIRST- YEAR OF GEORGE m. 


the court avoided the queſtion, and only gave their opinion 
on the point between the different gran children, on the 
ſuppoſition that the deviſe over was good [1], | 


wy win, ſhare and ſhare [ 504 ] 


the teſtator's late brother, 


"and my ſaid perſonal eſtate, and ef- 


* notice to be given to the heir 
30 8 


305 


1780, 
Dos 

againſt 

| 8 Fonts. 

« of kis ſaid real and perſonal eſtate, 

« to his wife, and to his nephews, 

Jen and Richard A- 


. * 


„ 


. + 


« alike, during their three 
« natural lives, with ſurvivorſhip be- 
« tween them ;” That he made ſe- 
veral other codicils, which did not va: 
ry or alter the will; That he died on 
the 6th of Nopember 1758, leaving hig 
nephew Jon bis heir at lay; and 
aſterwards bis wiſe died, and alſo the 
nephews, Jo and Richard, without 
iſſue, Richard having been the ſurvi- 
vor ; That, at the time of making 
the will, there were two grandchildren 
of his filter Sara Morris, and fix of 
his brother 7% , and that all the nine 
ſurvived the teſtator ; That one grand. 
child of the brother Jo/n was born 
after the will, and twelve more after 
the teſtator's death; and all before 
the death of Richard the nephew... 
The queſtion ſtated by the court of 
Chancery was, Whether all, or any, 
« and which, of the grandchildren of 
John 
« win, and of his late ſiſter Sarah 
« Morris, wereintitled by the deviſe ?” 
The bill was filed by the two grand- 
children of the ſiſter, born before the 
will, againſt Karver, the ſurviving 
truſtees, and all the other grandchil- 
dren, or their repreſentatives. The 
caſe was ar twice, firſt by Dun- 
ning for the plaintiffs, and Mansfeld 
for the defendants, and afterwards by 
Pepys for the plaintiffs, and Wallace 
for the defendants. The words of the 
certificate were as follow : ; 
Having heard counſel on both 
« fides, and conßdered this. caſe, 3 
doubt occurred, Whether the deviſe 
of the real eſtate, es it ſtands upon 
* the will alone, was good, and if it 
4. was coupled with the codicil, whey 
« ther the abſolute property of the 
4« perſona] eftate would not veſt in 
Join, and therefore we directed 


ay 
aw 


— 


1780. 


CASES IN MICHAELMAS TERM | 


On Friday, the 14th of April 1780, his Lordſhip fur. 
ing aſked Full, Serjeant, whether he had been able 10 


pos find any caſe of real property, where the court, on the 
agairſt words in default of ſuch iſſue, had implied a reftriQion 
Foxnzrzar. to 66 iſſue living at the death of the father,” or, where 2 
5 double contingency [2] had been implied, viz. to the iff, 
[4 there ſhould be any, and, if none, to the deviſee over, be 


Taid, he had not met 


Lordſhip delivered the opinion of the court, to the follow. 


« law of the teſtator, and the perſonal 
«« repreſentative or next of kin te 
John, that they might be heard by 
* counſel, if they pleaſed But, the 
« cauſe having been poſtponed to this 
« term, and no counſel appearing for 
« them, we have thought proper to 
„ give our opinion upon the queſtion, 
« 25 between the grandchildren them- 
« ſelves, and, as they were all in be- 
* ing at the death of Richard, we 
* think they are all equally intitled. 

MANSFIELD, 

R. As rox, 

E. WIILES, 

W. H. AsnRURSH [T0]. 
June 23, 17665. OW 
Ia] A doutle contingency, in the ſenſe 
in which the 4 was uſed in 


„ 


this caſe, is where an eſtate in truſt, - 


or by way of executory deviſe, is fo 
limited, that the time when it is to 
veſt in poſſeſſion, will, on one event, 
fall within the limits allowed by law, 
and, on another, will exceed them, 
It may be ſaid, however, that, in 
many other caſes of future limitations, 
(indeed in by ſar the moſt uſual ſorts 
of them, ) there is a double contingency. 
Thus, ſuppoſe an eſtate is limited to 
A. for lite, remainder to B, in tail, 
remainder to C; here the time when 
C's eftate ſhall yeſt in poſſeſſion, de- 
pends on a double contingency. 1. If 
B die, without iſſue, before” A, it will 
velt immediately on the death of A. 
2. If B outlive 4, it cannot veſt till 
after the eſtate-tail in B is at an end. 


with any; and, thereupon, his 


Lord 


Perhaps there may be ſome uſe in 
the following diſtribution of eftares li. 
mited over after other preceding li 
mitations. They may be divided in- 
to three claſſes: 

1. Such as can take place in & 
alternative only. | | 

2. Such as can take place in ſucce 
foon only. | | 

3. Such as may take place, either 
in the alternative, or in ſucceſſion. 

1. Of the firſt claſſes are all thoſe 
Where, if the firſt eſtate ever ye, 
they cannot; fo that they are only 
good upon the alternative of the firl 
never taking effect. This happens 
2 there 1 $ ou or 
deviſe, of perſona r- [ 50 
ty, to dos heirs ler the Tak 

„or the heirs of A, and, in de · 


fault thereof, to B; as in Higgins v. 


Dowler (a), Stanley v. Leigh (6), 
c. Or where there is, in real pro- 
perty, a limitation over to B, after a 
contingent ſee-ſimple to A, as in Lud- 
dington v. Kime (c),, Doe v. Helne 
(4), Goodright v. Dunham (e). Ec. 
Eſtates of this claſs are oſten called 
limitations on a contingency with 6 
double aſpeA ; or, with leſs quaintnels, 
on a dquble cantipgency. I bey have 
alſo been ſometimes denominated cons 
current, or contemporarylimitations{f). 
But 1 have already remarked, that, 
in many of another ſort, there is, u 
much as in theſe, a dquble rms 1074 
and they are certainly 'not aptly de- 


ſcribed by the words concurrent, or 


roticempors) 


[+107] This caſe of Baldwin v. 
| Karwer has been ſince reported, Cop. 
309. N * Rat ; 
(a) Cane. M. 1707. 1 P. Will. g8. 
(5) Cited ſupra, p. 494. Note (a). 


(c) Cited fupra'p. 268. Nate (e 
2 Cired ibid. Note ). 
0) B. R. M. 20 Ge. 3. 


p. 264. . 


(f) Supra, p. 265. 114. Raym, 208, 
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contemperaty. Thoſe epithets are rather 
exprellive of eſtates which take effect at 
one and the fame time. They might, 
with propriety, be applied to the in- 
ereſts which veſt in coparceners, te- 
nants in gavel-Kind, or joint-tenants ; . 
or to ſuch remainders over as thoſe li- 
wited, in the caſe of Carter v. Bar- 
nardifton. to T homas Styles and Sir T ho- 
14 ernardiſton ; for there, aſter the 
vious contingent fee, in the manors 
fo of Aand B to a third perſon, there 
was a limitation of the manor of A to 
the one, and of the manor of B to the 
other, to take effect at the ſame time. 
2. The ſecond claſs conſiſts of thoſe 
which can never veſt, unleſs the pre- 
ding eſtate take place before them, 
and then not till the other is either 
ſpent, or otherwiſe determined. Of 
this ſort there are examples in the caſas 
of Davis v. Norton (g), and Watſon 
r. Shippard () [4 108]. They are, 
ever, very rare. It is certainly a 
gmeral rule, Where there is a re- 
* mainder, or conditional limitation 
* over, that, if the precedent limita- 
© tion, by what means ſoever, is out of 
the * the ſubſequent limitation 
* takes place.” indeed! ord Hardwicke, 
in Vezey'sreport of Abelyn v. Ward(i), 
is ſtated to have ſaid, that he knew of 
| #9 caſe to the contrary. But the two I 
| have mentioped are clearly of this ſort. 


the firſt eſtate. 

3. All other limitations after 
vious eſtates, belong to the t ird 
claſs ; and, in all of them, as in all of 
the firſt, there isa double contingency, 


MN THE TWENTY-FIRST YEAR OF GEORGR1IL 
Lord MANSFIELD, (having ſtated the ſpecial verdiQ,) 
The caſe then Jies in a very narrow compaſs, If the eldeſt 
ſon was tenant in tail, the recovery was good, and barred © Pop 

the limitations over z or, if ſumitations over were too agal 
remote, he was entitled as heir at law. As to his being er et 
tznant in tail, a conſiderable objection has been made, vis. * 

that he was tenant for life mar the ſettlement, not under 

the cuil; and ſeveral authorities have been cited to prove, 

that the previous and ſubſequent eſtates, when limited by 


They are often ſaid to be erped an on 


, 


different 


eſtate take effect, theſe await its da- 
termination, and then veſt in 3 on. 
the other contingency happen, that 
is, if the firſt eſtate never veſt, 2 
take place immediately at the t 
when they firſt ought to have v 


—— 


A deviſe after failure of the ſhe, gr 
the heirs of A, qwithout any y previous 
eſtare to ſuch iſſue, or heirs, is void in 
its creation, whether it be- of real or 
perſonal property. Such a deyiſe, i. , 
a previous contingent limitation, to the 
xlue or heirs of A. falls under the firſt, 
or third, of the above claſſes, and is 
not void in its creation. The reaſon of 
the difference may be thus explained: 
When there is no previous eflate li- 
mited, if A ſhould have heirs, or iſſue, 
they might laſt for ever, and while they 
did, there would be nobody who could 
bax the eſtate lienited over; Nara there 
ſore, a perpetuity might lace, 
which hs pen night Jake * Bur. : 
where the eſtate is pre previeuly gives to 
the heirs, or the iſſue of A, (if fu- 
ture, ) is limited to veſt within the 1 : 
boundaries, in point of time, the prin 
ciple of preventing perpetuiries "ol 
pot render it ary to hold the de- 
viſe over to be void in its creation. For, 
to conſider : 1. The caſe of perſonal 
property; if the firſt. eftate 


'yeſt, (whecherlimitedtoifſue, { 506 1 


or airs, is, there, exactly the 
ſame thing,] the entire intereſt and 
dominian 1s thereby exhauſted, and 
22 is nothing left upon which the 
dee limitations 8 
* immediate y. 
necefſary 


u already explained. If the previous 
* Cited 27 Mo 77. Now 6 
Supra, p 


[1:06] Ji, allo 32 


24 v. Fo: g. R. 7. 
* Fs, Ae 
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different conveyances, cannot unite. But, if they did not 
N unite in this caſe, then the firſt limitation in the will wa; 


Des An executory deviſe, which remained contingent till the 


on nA. 


death of Thomas, and the eſtate given to the ſecond ſon 
was alſo executory, and, being after an indefinite failure 


of iſſue, was too remote; therefore gudoungue vid dul, 
the deviſe by Thomas, under which the defendant claims, 


was good, 


* 


neceſſary operation of law, a mere 
-nullity : 2. In the caſe of real proper- 
ty; if the firſt limitation is to /eirs, the 
-whole intereſt and dominion, in the 
fame manner, veſts with that eſtate ; if 
it is to iſſue, (or /eirs of this Body, for 1 
. oſethoſe words as ſynonimous, b-cauſe, 
in wills, they generally are ſo,) then, 
upon its veſting, ſuh an intereſt is ac- 
' quired, as enables the firſt taker, if he 
' pleaſes, by the legal ceremony of a re- 
covery, to convert his qualified, into 
an abſolute, intereſt and dominion, and 
thereby, in like manner, render the de- 


viſe over a mere nullity. This laſt was 


the caſe in the preſent cauſe of Dos v. 
- Farnereau. The point, which is ſo 
clear, upon the principles laid down by 
Lord Mansfield, in delivering the 
opinion of the court, was never before 
fully developed, and, directly, and ex- 
plicitly, decided. Yet, to account for 
the certificate of the Judges in Stephens 
v. Stephens, we muit ſuppoſe them to 
have held the ſame opinion, an this 
preciſe identical point, For all the 
deviſes there, as here, were exccutory : 
the limitation in fee to Sir Richard, 
ou teſtator's brother,) was after an 
ndefinite failure of the iſſue of the 
grand-daughters, to whom a previous 

_ eſtate, in tail, was limited; and the 
certifizate expreſsly ſays, that when the 
previous limitations ſhould be ſpent, 
the eſtate would go over to him, or 
veſt in him, by virtue of the laſt re- 
mainder to him in foe (a). But, to 
zo a little farther, if what was argued 
by the counſel. for the plaintiff, in this 
. _ caſe, is law, (of which I believe there 
is no doubt,) wis. that the words 
* heirs of the body of Tamas,” were 


in ſuch caſes, do not limit any eſtate to 


and other ſons of Thomas, would have 


taken ſucceſſively, in tail · male, under 
thoſe words, W nat elſe were the con- 


tingent eſtates to the younger ſons of 


T hamas, but executory deviſes, aſter the 


indefinite failure of the iflue-male of 
their elder brother? According to 75% 
de Mandeville's Caſe (S), the ſecond 


ſon of Thomas, (and ſo of the other: 
muſt indeed have claimed, as heir-mak: 
of the body of his father, per forman 
doni, yet, certainly not by deſcent, for 
as the eldeſt ſan took, ſo muſt he, by 
purchaſe. } 


— 


It may be obſerved here, as not 
foreign to the caſe I am reporting, that 
the rule in Shelley's Caſe is not perſecb/ 
accurate, in ſaying, that, when there 
is, in the ſame conveyance, a limita- 
tion to the anceſtor, far life, and me- 
diately or immediately, to his heirs in 
fee, or in tail, the words, (Alis heir,” 
are not words of purchaſe. « When there 
is an intermediate veſted remainder, as 
in Coulſon v. Coulſon, theſe words are 
words of purchaſe. They do not qui- 
lify the eſtate, or deſcribe the quantity 
of intereſt, given by the firſt limitation, 
but veſt anther eſtate, vin, a remainder 
in fee, or in tail, in the tenant for life, 
They, at the ſame time, indeed, er- 

reſs the quantity of that other eſtate, 

t ſo do other words of purchaſe, in 
general, expreſs the quantity of the in- 
tereſt : nor can it well be otherwiſe. 
The correct method of expreſſing the 
propoſition would be, that the words, 


the heirs as purchaſors, Rolle ſeems to 
have intended ta make this diſtinchion, 


words of purchaſe, and that the eldeſt in the ſecond volume of his Abridg- 
F wo 
(a) Caſes temp, Talb. 234, (6) Cited ſupra, p. 501, Nate e). 


* 


IN THE TWENTY-FIRST YEAR: OF GEORGE: iI. J 
On Tueſday; the 18th of April, 1780, his Lordſhifffaid; 17806. 

the court had decided that the deviſe to the ſecond ſun was | 

10d, on the authority of the caſe of Goodman v. Goodrights, os 

u reported: by Sir James Burrow, but that they had fince againſt 

ben a manuſcript note of that caſe,- taken by Kenyon,' Foxsekuac. 

which aſſigned a ground for the determination ditferent 

om that ſtated by Sir James Burrow [ 3]. That the court, 

upon this, entertained conſiderable doubts conceraing the 

pinion delivered a few days before, and deſired to have | 

the caſe argued 97 eee e Wet a 
This day, his Lordſhip delivered the ultimate opinion 1 

or the court, as follows. Hin | A 25 
Lord MANsFEUD, — After the ſecond argument, and 

zpon conſideration of the caſe, we were of opinion, and 


e of zue judgment accordingly,'that either T homas was tenant | 508 J 
Fol u tail, by connecting his eſtate for life, in the deed, with 
ond th: limitation, in the will, to his heirs male, (without ſay- 
ers,) ing it was our opinion that they could unite, ) or that the 


lmitation over was too remote, as being after an indefinite 
failure of iſſue ; and we could find no cafe where the 
court, in a will of real property, had raiſed an implication 
toconfine the failure of iſſue to the life of the 1 

| ut, 


nent, title Remainder, He divides the alternative, either of the niece hav- 


g not therule laid down in Shelley's Caſe, into ing taken an eftate-tail by implication, 
unt tw paragraphs; and ſays, in the firſt or of the fir devile (io the heirs of the 
fly viz. with regard to an immediate limi- body of the niece by any other huſband,) 
there ation to the heirs, The words the being too remote, and, of courſe, the 
imita- beirsꝰ are words of limitation, and ſecond. The court thought it unne- 
d ne- wt of purchaſe (a).“ But in the ceſſary to determine, whether the niece 
eirs in other, he changes the expreſſion, took an eſtate-tail by implication ; and 
heir,” * When the anceſtor, by any gift or according to Mr, Kenyon's note, Lord 
1 there Wh © conveyance, takes an eſtate of free- Mansfield, in giving judgment, ſaid, 
der, as * hold, and, in the ſame gift or con- The whole of he cale comes to this ; 


rds are * reyance, there is an eſtate in ſee, Whether Mrs. Moflyn, (the teſta- 
IX qua- * or in tail, to hĩs right heirs, mediately, © trix,) intended, by the deviſe, to give 
uantity * (viz. where an eſtate for life, or in © the heirs of the body W her niece A. L. 
itation, till. is interpoſed between the ſaid y a ſecond huſhand, the remainder, 
minder * eſtates) 1/is remainder Mall attach in *© reverſion, or eſtate, (whatever it is 
for life. " the anceflor, and ſhall not be in abey- © called,) aſter the deaths of herſelf, 
ed, ex- nc (4). “ | E. V. and A. L. and failureof iſſue 
r eſtate, [3] 1 have been favoured by Mr. © betweenthem ; or whether ſlie meant 
haſe, in Lyn with a copy of his note of that to give an eſtate in poſſeſſion, to the 
the in- cle, which is much fuller than either © iſſue of A. L by a ſecond-huſband.” 
herwiſe. d report by Sir James Burrow, or His Lordſhip, therefore, (being clear, 
ſing che WW ut ſince primed, in the firſt volume of that it was not an immediate iſe,) 

Butfſone's Reports. It agrees, how- put the caſe entirely on the remote neſs 
der, in the material part of the judg- of the fr ff deviſe. The manner in 
tent of the court, with Mr. ſaline which he is ſaid to have ſtated the 
ackfone's 2ccount' 3" and it appears, queſtion, in 2 Burr. $73. is mentioned 
Y dyth, that the decifion went upon * p. 500, 501. 


0 0 Abr. 417. Remainder (G) (6) Ibid H. pl-3. 0 (v) 


- 
cos 


1780. 


Don 
gn ngainſt 
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the heirs-male of Thomas would have taken by purchak, 


cout precedents ; and a great eſtate is now held under! 


CASES IN MICHAELMAS TERM 


But, afterwards, turning the cafes on this ſubject in ay 
minds, and. conſidering the reaſons on which they proce, . 
namely, to prevent perpetuities ; we ſtoppedthe | ; 

and deſired the caſe might be again ſpoken t0. It has been 
argued a third time, and we have changed our Opinion, and 
ſhalt give our reaſons. The rule is unqueſtionable, that 


there cannot be anexecutory deviſe after an indefinite fallue 


of iſſue. But that is not the caſe here. We all think, 
that the eſtate for life being by one inſtrument, and the \ 
limitation in _tail.by-another, they cannot unite, and that [ 


This is a ſettled point; and we lay it down as our clear be! 
opinion. What are the limitations here? They are to n 
the heirs- male of the body of Thomas, and, in default of 


con 
ſuch iſſue, to the ſecond, and other ſons, There are two be 
ways in form of law; in which this laſt limitation fent 


take effect. 1. If Thomas- dies, leaving iſſue-male, then 
the eſtate to the ſecond ſon takes effect immediately, 1 
remainder expeQant, which may be barred by a recoyery, 
2. Suppoſe the other alternative, (which really happened) bn 
that Thomas has no ſon, then it is an executory deviſeto 
the ſecond ſon, if Thomas, at his death, leave no iſſue· nule 
This is within the limits eſtabliſhed by law to prevent 
perpetuities: We have looked into the caſes, to ſee ho 
tar this reaſoning upon principle can be ſupported by a 
thorities; and we think there are three which go a 
way. 1. In Stephens v. Stephens, the court took a largt 
ſtride of twenty-one years after a life in being. The ar 

ument was, that this would not create a perpetuity 
. — caſes had faid, a limitation might be made to u 
effect on the death of a perſon in eſſe, or the birth of a poſt 
humous child, and alienation was not reſtrained for an 
longer time in Stephens v. Stephens, for, if a deviſe cou 
.hold to a poſthumous child, there could be no alienatic 
till he ſhould attain the age of twenty-one, An obi 


obdjection to the alternative in this caſe is, that, if the Wk: 


mitation over is a remainder, it oannot be turned into 
cxecutory deviſe. That is true, if it ever veſt as a nt 
. mainder. But here it might, or might not, upon a cot 
tingency; and it never did. 2, So, in Hopkins v. He 
bins, Lord T ar.p or decided, in ſupport of the intent, th 
a limitation, which in one event would have operated 2 
remainder, but which event did not happen, ſhould open 0 
as an executo;y deviſe, This he did upon principle, wi 


determination. 3. Brewnſword v. Edwards is and 
ſtrong inſtance where it was held that a deviſe may oper 
either way, gh to the event (a). Theſe are the 
thorities which go «long with the principles I haygſlat 


(a) Canc. 20 March, 1750-1. 2 Vee. mm” 
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ind enable us to ſupport the intention of the teſtator. As 1 

to that, there is no doubt that he meant to give ſucceſſive \ | 

efates in tail- male. 77 Ne nyt} 
| TOR Judgment for the plaintiff. 


MAURICET: againſt BreECKNOCK. Wedaeſday, 
; | | 22d Nov. 
N Triwty Term, laſt, (on Tueſday, the 3oth of May,) Bald- It i. a general 
win moved for a rule to ſhew cauſe, why the inquiſition rule. ee 
tken upon the writ of enquiry in this cauſe, ſhould not (7 33 
be ſet aſide, on account of the, ſmallneſs of the damages. dict, in ao ac- 
| was an action on the caſe, for maliciouſly ſuing out a don fora _ 
commiſſion of bankruptcy againſt the plaintiff, and alſo n. nellen, 
for maliciouſly holding him to bail for 1020/, The de- of che damages 
ſendant let judgment go by default, upon which a writ of 
enquiry was executed, and the jury gave only 51. damages. 
The affidavit upon which Baldwin moved, ſtated, that the 
plaintiff's attorney had proved, before the jury, that his 
bill of coſts to the plaintiff, for ſuperſeding the commiſſion 
of bankruptcy, amounted to upwards of 3o/. and that no 
eidence was produced on the part of the defendant. He 
cited Markham v. Middleton (a), where the action being for 
1 tradeſman's bill amounting to 333/. and the enquiry 
aber, given only a penny damages, the verdict way 
kt aſide [1]. 
The Alt after ſome difficulty, granted the rule. 
This day Haworth ſhewed cauſe, and inſiſted upon it, 
8 an eſtabliſhed rule, that the court will never ſet aſide a 
vrdict on account of the ſmallneſs of the damages. 
The Attorney General, for the plaintiff, obſerved, that 
fery rule of that ſort admits of exceptions [2] ; that the 
r1d& here, would appear to be glaringly abſurd; if the 
mure of the action were conſidered; and that the de- 
&ndant, by ſuffering judgment to go by default, had con- 
ke that he had ated maliciouſly ; (the proof of malice 
king neceſſary to maintain the action). 7 
Lord MAN sF1ELD,—He has confeſſed malice, in point of 
mn, and merely for the purpoſe of letting the plaintiff in, 
v prove the degree of injury he has received. 
The rule diſcharged. 


AB. R. 7 19 Geo. 2. 2 Str. 1259. there cited. The ſmallneſs of the da- 
['] But, in that caſe, the plaintiff's mages, thereſore, was not the ground of 
Forney produced a witneſs, who had that determination. ; | > 
bd him, he could prove the bill, and [a] Thus, if the ſmallneſs of the 
Mo, when the jury was ſworn, refuſed damages ariſes from a miſtake, in point 
vpive evidence, andthe ſheriff thought of lau, of the Aleriff, (as in Markham 
could not adjourn. The court v. Middleton,) or of the jury, (as in 
woght, under ſuch circumſtances, the Woodford v. Eades, 1 Str. 425.) the 
ruf might, and ought to have ad- court will ſet aſide the verdict. 
mea, on the authority of ſeveral caſes 58 | 
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R 
Waigel, Non and Another against KEN NOW AV. 
22 ov. 944 4 . a ' 
3133 HIS was an action on eee of inſurance, which h 
| Jer adduct to was tried before Lord M ans FIELD, at Guildhall, x pre 
know the ba- the Sittings after laſt Trinity Term, when a verdi& wa an 
rn ont bee found for the plaintiffs. On'T hurſgay, the gth of Novente, on 
ſtances of te Dunning obtained a rule, to ſhew cauſe, why there ſhould 2 
branch of trade not be a new trial; and this day, the caſe was argued, by for 
to-whick the Lee and Baldwin for the plaintiffs, and the Attorney General al 
e prove the and Dunning, for the defendant. Ie! in 
mamer of con- The caſe, and evidence, uponl-ord M ansF1 ELD'sreport, ſx 
_—_— 3 appeared to be as follow: The inſurance was upon the the 


of trade at ene 1BiPS, the Hope and the Anne, at and from-Dartmouth to ſo 
place, evidence Waterford, and from thence to the port, or ports, of di- 
may b- given charge, on the coaſt of Labrador, with leave to touch at 
chores © Newfoundland, and upon any kind of goods and merchan- 
which the ſame dizes; and alſo, on the ſips till they ſhould be arrived at 
branchis ear - their port of diſcharge, and ſhould have moored at anchor 
eee twenty-four hours, and on the goods and m:rchandizes, unil 
the ſame ſbau d be there diſcharged and ſafely landed, By a 

[ 511 ] clauſe in the policy, money eee to the fiſbermen was 

511 J inſured. The Aune arriyed ſafe on the coaſt of Labrady, 
on the 22d of June, and the Hope, on the 14th of Fuh, 

1778. From the time of their arrival, the crews were 

employed in fiſhing, and had taken out none of their et- 

goes, except at leiſure hours, (partly on Sundays, ) ſuch 

things as were immediately wanted. On the 13th of A 

guſt, an American.privateer entered the harbour, (Temple 

Bay,) and took both the veſſels, there being nobody at 

that time on board either of them. The action wa 

brought to recover the value of the goods. The defence 

was, that there had been an unneceſlary delay, in unload- 

ing the cargoes, in conſequence of which they had been 

expoſed to capture, and that the under-writers ought not 

to be liable for what had happened from the negligence of 

the inſyred. The plaintiffs reſted their caſe on the words 

of the policy, and on the uſage of the trade. They called 

one Aſ{wick, the captain of the Anne, who ſaid, that he 

had been the ſame voyage three times in the three laſt years, 

and that they had proceeded in the ſame, manner during 

each of the voyages; that he did not think the plaintifs 

had warchouſes ſufficient to have held the goods, if they 

had been landed; and that there were no ſettlements on 

the coaſt of Labrador, but thoſe belonging to the plaintifſs. 

One of the ſailors ſwore to the ſame Mock. The plaintifis 

then .called one French, to prove the cuſtom of the New- 

faundland trade. This evidence was objected to; hut Lord 
Mansyigip admitted it; and the witneſs ſwore, that, r 
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the Newfoundland trade, it is cuſtomary to keep their goods 
on board ſeveral months, and that ſometimes they have 

of their homeward cargo of fiſh, and part of their 
cd cargo, on board, at the ſame time. That the firſt 


ebje&t ĩs to catch fiſh, and they unload only at times when KX NOx. 


they cannot fiſh, L he old cargo being chiefly ſalt, and 
proviſions, it is taken out gradually, for curing the fiſh, 
ind for conſumption. This witneſs was confirmed by 
one Newman. - Neither Newman nor French had been at 
Labrador. One Hunter was then called, who proved, that, 
ſome years ſince, he uſed to ſend veſſels of his own, and 
alſo chartered veſſels, to Labrador, and that it was uſual, 
in chartering veſſels, to ſtipulate, that they ſhould have 
ſixty days allowed for diſcharging. That he apprehended 
they were oftentimes longer, in fact, and that it was not 
ſo eaſy to diſcharge a cargo at Labrador, as at Newfound- 
* | 


[n ſupport of the, rule for a new trial; it was contended, 
that, as the policy on the ſhips expreſſed twenty-four hours 
after their ſafe arrival, no under-writer could ſuppoſe, that 
he was to be liable for the goods for fifty or ſixty days 
longer. There was nothing that beſpoke an inſurance upon 


a trading voyage. The only reaſonable conſtruction of the 


policy is, that the goods are to be protected until they can 
be reaſonably and eonveriently landed. As to the evidenge 
concerning the Newfoundland trade, it ought not to have 
den admitted. In caſes of great public branches of trade, 
ſuch as that to.the coaſt of Guinea, the general uſage may 
de given in evidence, and the under-writer is perhaps, 
bound to take notice of it; yet on policies on Guinea 
ſhips, it is moſt uſual to inſert a ſpecial clauſe for proteQ- 
ing the ſhip, and goods, during her ſtay. This, though 
it may be unneceſſary, ſhews, at leaſt, that where there js 
no general uſage, the under-writers ſhall not be liable, with- 


out an expreſs ſtipulation. But, here, there can be no 


general uſage; the trade has been eſtabliſhed but a few 
vears, and is entirely in the hands of the plaintiffs. Næw- 
fandland and Labrador are diſtant and diſcontiguous, and, 
although the object of the voyages to both, may be the 
hſhery, yet the fiſhing trade is conduQed very differently 
i difierent places. Would the practice at Green und, Nava 
Zenbla, on the coaſt of Scetland, or in the new whale 
bldcry in the Mediterranean [+ 109], be evidence in this 
aſe? If a merchant, who carries on the fiſhery on the coaſt 
of Labrador, chooſes to adopt the methods and practice in 
uſe at Newfoundland, he certainly may; but, till this be- 
comes generally known, the under · writers are not bound 
io take notice of it. There will be no inconvenience to 


the trade, by a deciſion in favour of the defendant, be- 
cuſe'a ſpecial clauſe may be inſerted in future —_ 


[#109] W. 


1 


1278 


NazsLe 
againſt 
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The defendant ſays, the plaintiffs have been guilty of an 
unreaſonable delay in landing. That queſtion was to be 
tried by the jury, and could only be decided, by knowing 


(e] Lide Ford v. Hophins, N. Pr. 283 Elias v. Mackhol:, Can:. 1753 
H. 14 V. z. 


- branches of the ſame buſineſs. That, in a late caſe of 


particular branch of that trade. The inſured could not, i 
was admitted, take an unuſual and unreaſonable time 10 


this caſe, had been longer than what was uſual and reaſon« 
able at Newfoundland, the plaintiffs, perhaps, would not 
have been entitled to a verdict; but the jury were 10 


judge, under the circumſtances, whether the time un 
unreaſonable, and they thought it was not. 


eee to be acquainted with the praQiee of the trade 
trade has exiſted, and has been conducted in the ſame 
the evidence on that ſubje& was properly admitted, to thew 


\ * "'BuLLer, Juſtice, el think there was ſufficient evidence, 
without calling in aid the uſage in the Newfoundland trade; 
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On the other fide it was argued, that, what is the uſige 
in a ſimilar branch of trade, is evidence. That it vn 


fair preſumption, that a new branch recently eſtabliſhes 
would be JF rover in the ſame manner with other 


Puller v. Offiey, which was tried at Guildhall, evidence of 
the general pra ice in the Guinea trade had been admitted, 
upon the conſtruction of a policy, on a tip engaged in 


unload, and, if it had appeared that the time employed in 


_ LordMansrittn,—The trade of fiſhing on the coaſtof 
Newfound'and, eſpecially from the weſt of England, has 
been known and praQiſed for many years. Since the treay 
of Parit, a new trade has been opened to Labrador. The 
inſurance, here, is on the ſhips, and the goods till landed, 


the uſual practice of the trade. Every under- writer s 


e inſures, and that whether it is recently eſtabliſhed, or 
not. If he does not know it, 1 inform himſelf, 
It is no matter if the uſage has only been for a year. This 


manner, for three years. It is well known'that the fiſtery 
is the object of the voyage, and the ſame ſort of fiſhing 1 
carried on in the ſame way at Newfoundland. I ſtill think 


the nature of the trade [a+]. The point is not analogous 
to a queſtion concerning a common-law cuſtom, _ 
W 1LLEs, and ASHHURST , Juſtices, of the ſame opinion. 


For it appeared, on the face of the policy, that the fiſhery 
was the purpoſe of the voyage. But I think the evidence 
objeQed to was properly admitted. If it can be ſhown, 
that the time would have been reaſonable in one place, that 
is a degree of evidence to prove, that it was ſo in another 
The effe& of ſach evidence may be taken off, by proof of 
difference of circumſtances. It is true, that the 
cuſtom of one manor is no evidence of the cuſtom of 
another; thut has been determined in many caſes ; but — 


cor. Halt, Ch J. Salk, Ambl. 184. 186, 


z * 
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i here is very different 3 it isa queſtion concerning the 180. 
— of a particular branch of trade. 7 6 ors, 
| The rule diſcharged. . 


by X Wedneſday, 
RusSEL againſt LANGSTAPPE. | K 


0 Galley having had frequent money tranſactions an inderſe- 


with the plaintiff, who was a banker, and having over- 2 ia | 
hun his caſh account, the plaintiff ſuſpeQing his credit, r check, will 
refuſed to advance him any more money, without the ad- afterwards 


dion of the name of ſome indorfor of whom he ſhould ap- nf the laden 
rwe. Upon this, Galley app'ied to the defendant, and 0 grins, v ram 


id time of 
te indorſed his name on five copper-plate checks, made in — which 


the form of promiſſory notes, but in blank; i. e. without er, to 
y ſum, date, or time of payment, being mentioned in une te date 
he body of the notes. Galley afterwards filled up the ctooſes to in- 
banks with different ſums and dates, as he choſe; and the ſett ia u. 
plaintiff diſcounted the notes. One of them was made 
payable on the 22d of September, two on the 27th of Sep- 
unber, and two on the 4th of OAfober. Theſe notes not 
being paid when they became due, the plaintiff on the r 4th 
of Odlaber, called upon the defendant, as jindorfor, for the 
payment of all of them, and upon his refuſal, hrought this 
icion, which was tried, before Horn am, Baron, at the 
ſt aſizes for the county of Durham. It appeared that 
Galley had become a bankrupt on the z0th of September, 
md that, on the 27th, the defendant had been preſent ar 
i meeting of his creditors. It alſo appeared that Ruſſel N 
kiew the notes were blank at the time of the indorſement. 
The plaintiff and the defendant lived in the ſame town. 
For the defendant, at the trial, it was objected, 1. That 
theſe notes being blank at the time of the indorſement, 
they were not then promiſſory notes, and that no ſubſe- 
quent act of Galley could alter the original nature or 
operation of the defendant's ſignature, which, when it was 
vruten, was a mere nullity. It was alſo objected, 2. That 
the notice of the. non-payment by the drawer, was not 
given ſoon enough to the indorſor [t]. 

The Judge being of opinion with the deſendant on the 
beſt point, he directedthe jury accordingly, and they found 
2 verdit for him. | 
On Wedneſday, the 18th of Nw-mber, Arden obtained a 
mie to ſhew cauſe, why there ſhould not be a new trial; 
wich was argued this day, by the Attorney General, Lee, 
"ewe in ſupport - of the verdict, and Dunning for the 

nt, * 
1. The Attorney General gave up the firſt point, but Lee 
lad he thought — — be argued, lt 

never 

le] Vide Bickerdicke v. Bellman, B. R. M. 27 Cin. 3. 1 Term Rep. 405. 
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pre- exiſting note, previous to the indorſement; and ſuch 
forms are not to be conſidered as uſeleſs, and without a 


[ 516 ] 


74 110] Vide on that point, Medealfe - Tindal v. Brown, B. R. T. 25 C 
v. Hall, B. R. T. 22.Geo. 3. Appleton v. r And S. C. B. R. E. 26 C. 
Swweetafple, B. R. M. 23 Geo. 3. & 1 Term Rep. 167. 


he did not contract for any thing? This defence might not 
be competent, as againſt a third perſon, but it ſeems juſt 
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never had been determined, he ſaid, and deſerved conſide. 
ration. The copper - plate checks in this caſe, without ſum 

or date, were mere waſte paper, and Langſtaffe's name upon 
them had no more effect than if written on any other blank 
piece of paper. An indorſement ſuppoſes a bill, or pre 
miſſory note, then actually exiſting ; and if a party take an 
indorſed bill, or note, knowing, at the time, that it was not 
the ſubje& of an indotſement when the name was written 
on the back of it, he is not injured if he is after wards told 
that he ſhall not be permitted to treat it as a bill en 
The very declaration, in this action, neceſſarily ſtates a 


meaning. How can the plaintiff be permitted to ſay, that 
by this ſignature, the defendant contracted for a given 
ſum, when he knows, that, at the time of the ſignature, 


and fair, as againſt the plaintiff, who was aware of the 
original aature of the tranſaction. 2 On the other point, 
they admitted, that what ſhall be deemed reaſonable notice 
to an indorſor, of non-payment by the drawer, ought pro- 
perly to be decided by the jury [110] ; but ſaid it was 
well eſtabliſhed, that ſuch notice ought to be as early a 
poſſible. That, where the parties live at a diſtance, the 
notice ought to be given by the firſt poſt, though, if any 
thing delay the going out of the poſt at the uſual time, (hit 
will be an excuſe; but that, here, the parties lived in the 
ſame town, and no notice had been given till ten days after 
the time of payment, even in the — of the notes payabl: 
in Oftber. As to the bankruptcy, it had been frequently 
ruled by Lord MansFIELD, at Guildhall, that it is not an 
excuſe for not making a demand on a note or bill, or for 
not giving notice of non-payment, that the drawer, or ac- 
ceptor, has become a bankrupt ; as many means may te- 
main of obtaining payment, by the aſſiſtance of friends, or 
otherwiſe, , | 

On the other ſide, it was ſtated, by Dunning, that the 
jury, whoſe province it was to decide on the ſecond point, 
were, upon that point, clearly with the plaiutiff, and that 
they had found a verdi& for the defendant, in deferenceto 
the Judge's opinion, on the other queſtion. As to thu 
queſtion, he inſiſted that there could not be a doubt but the 
direQion was wrong. It ſtrengthened the plaintiff's cale 
that he knew the notes were blank when indorſed. Fe 
what purpoſe could he ſuppoſe the indorſements were made 
by the defendant, but to authorize Galley to fill them uf 


will 


a ee — —1 1 -— —, Xxx  <- 
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with any ſum he pleaſed, and to bind himſelf, as his ſe- 1780. 
curity, to that extent; The deelaration ſtates the notes to 
have been made before the indorſements; ſo all declara- Ryssex, 
tions againſt indorſers muſt; but the defendant, by in- again 
J dorſing them, concluded himſelf from contending, or LanG- 


ide. 
ſum, 
pon 
lank 


10 0 

>. proving, that they were riot filled up when he ſigned sTarre. 
$N them. | | 
— Lord MAxsTI ED, — There is nothing ſo clear as the 

told, point. The indorſement on a blank note is a letter cf 

note. credit for an indefinite ſum: The defendant ſaid, * Truſt 

ates 2 « Galley to any amount, and I will be his ſecurity [z]“ 

| ſuch 1 does not lie in his mouth to ſay, the indorſements were 

out 2 not regular. The direction having been wrong on this 

7, that poiut, it is needleſs to go into the other. 


given 


The rule made abſolute [i]. 


ature, [73] Vide Collis v. Emet, SH. cumſtances, came on, before. Laxd 
tht not 30 Geo 3. H. Bl. 313. 316. 319,  Marsfeld, at Guildhall, and a verdi& 
ns juſt [1] Before there was an opportunity being found for the plaintiff, the de- 
of the for a new trial, another action, between ſendant ſubmitted in this action, without 
point, ike ſame parties, and under ſimĩlar eif- going to a ſecond trial. 
notice 9 257 | | 
at mY "It; FT V | 1 | Thurſday, 

| | day, 
it was The Kix againſt Vxucnan. 3 
arly 28 | | 
ce, the F\AUSE ſhewn againſt a rule for an attachment againſt Whena perſon, 
if any A the defendant, for acting as an attorney of this court, chen. 


ne, [hat afier having been ſtruck off the roll, is prayed, poſi- 
d in the Lord MAxNsHIEU p ſtated the practice of the court tobe, tively anſwers 
ays alter E that, if the defendant, by his affidavit, fully denies the end denies the 


: 4 charge, thi 
payable charge, on which the rule for an attachment was granted, Mens 
quently that is ſufficient ; the weight of the evidence, or the credi- refuſe the at- 
is not an bility of what is ſworn; is never conſidered ; but if the de- tachmeat, 

I, * for ; without enter- 


ſendant is hard enough to ſwear ſalſely, he is left to be jag late e 
puniſhed by . e In Chancery, he ſaid, they pro- credit of the 
ceed differently: they examine the defendant on interro- 3 the 
guories, and alfo examine witneſſes on both ſides, and then ee : 
Geide upon the truth of the char 


ry or - 
may te- 
tends, 0b 


e. 

that the In this caſe the eourt thought he charge was not ſuf- [ 517 J 
nd point, fciently anſwered, - + | 
, and that The Attorney General, and Peckham, for the proſecution; > 
erence to Dunning and Mingay, for the defendant. 
* mo The rule made abſolute [ 1 J. 

t but the 
iff's cale [1] In Trinity Term, 21 Ges. 3. the impriſonment in Clerken?!! priſon, 
ed, Fe lelendant was ſentenced to ſix months 


vere made 

| them u 
wit : 9 | 

1 Vor. II. * | 

+4 | 2 | 
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1780. | 
| 2 | KixxRSLEV againſt WILLI Au Onpr. 
3d Nov. TH | Nu. 88 
A perſon who T Hls was an action of debt, by the owner of a fiſh 
| files in a fh- T for a penalty of 50. under dhe ache of 88 955 5 
bes bet $.3 & 4. for killing fiſh in his fiſhery. The defendant wa 
to which be the ſervant of a Doctor Colton, who elaimed a right tothe 
has a claim, fiſhery in queſtion, and an action of treſpaſs had been 
e gieidg let. brought againſt ſome of his ſervants, by the preſent plain- 
ſion to an ac- tiff, to try the right; which action was tried at Stafford, in 
tion in order ſummer 1779, and 4 verdict found for the plainfiff The 
ll N 1c r's"'s defendant applied for à new trial in that cauſe, but it was 
« penalty un- refuſed (a). However, Doctor Cotton not being latte, 
der 5 Geo. 3. gave the plaintiff notiee, that he fflould order one of his 
ron nh ſervants tofifh in the ſame place, with the «xpreſs view of 
procuring an opportunity to try the right again. He ac- 
cordingly did ſo, and it was in obedience to his ordersfor 
- that purpoſe that the defendant. committed the a& for 
which the preſent action was brought. This the eounſel 
for the defendant offered to prove at the trial, and con- 
tended, that, when it ſhould be proved, the, 8 ought 
to be nonſuited, for that ſuch an aſſertion of a right, was 
not an offence within the ſtatute, there being. an, expreſs 
exception in 5 5, in fayour of perſons who fhall have a 
« juſt right or claim PER VN, Baron, before whom the 
eauſe was tried, at the laſt aſlizes for 4. decided 
this point againſt the defendant, and refuſed to hear the 
evidence. The plaintiff produced no other proof than the 
record of the verdict and judgment in the former cauſe of 
: Kinner ſley v. Orpe, to ſhew his excluſive right to the fiſhery, 
| | This evidence way objected to, on the part of the defend. 
ant, becauſe the former action, and this, were not cauſes 
between the ſame parties, the name of the former defend- 
ant being Thomas, artd that of the preſent William. The 
Tudge, were over-ruled the objeQion, and held that 
[ 518 the evidence was not only admiffible, but eoncluſive, (bot 
the Orper having acted under the authority of Cotton, who 
was the real defendant in both cauſes,) unleſs colluſion 
could be ſhewn in obtaining the former verdict and jude- 
ment. This was nct attempted; and the jury, agreeably 
to the Judge's direction, ſound for the plaintiff. 

On Tiur/day, the 91th of November, Bower moved for, 
and obtained, a rule to.ſhew cauſe, why there ſhould ns 
be a new trial, on the ground of a miſdirection in theſe 
veral particulars above ſtated ; and, this day, cauſe ws 
ſhewn, by Cotoper and Swinnerten. 

Bearcroſt was going to anſwer them, but the court to 


lim, it was unneceſſary, They thought the _— | 
1 5 0 


/ ˙ ö Ä . —ꝙ7U½. .... ̃ tͤC! ... 


my oy 


82 


wy 


(2) Kinrerſley v Orpe, ſupra, p. 56, 
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to have been let in, to prove the notice by Doctor 1780. 
Citton, and that, if that had been proved, this would not 
have been a caſe withiti the act. | 1 

Bulla, Fuſlice, obferved; that, to conſtrue it in the LEY 
manner contended for on the part of the plaintiff, would againſt, 
be to read the clauſe of exemption, © right and claim,” in- WILLI AU 
ſtead of“ right or claim The court alſo thought, that the Oxzee. 
record in the former cauſe, though admiſſible evidence, 


was not concluſive. | 
| The rule made abſolute. 


BrAncu againſt EWtNGTON. Nie 
CTION of covenant on an indenture of apprentice- 1; a common 
ſhip, by the maſter, againſt the father of the appren- indenture of 
tice; The indenture, as ſtated in the declaration, was in the uf N 
common form, under the ſtatute of 5 Eliz c. 4; the ;. 8 the 
plaintiff expreſsly covenanting to find the apprentice meat father, ſon, 
and lodging, the defendant to find him cloaths and waſit- Es the 
ing, and the apprentice, that he would ſcrve faithfully, &c. ſwerable for 
and for the true performance of all, and every, of the ſaid what is to be 
covenants, each of the ſaid parties bound himſelf to the pefformed by 
other. Breach aſſigned, that the apprentice had abſentdd 
himſelf from the ſervice. General D-murrer. 41458 
\ Peckham, in ſupport of the demurrer, contended, that 
the parties were only bound for the expreſs covenants 
which they had ſeverally entered into). "That it would be 
abſurd to conſtrue the general words ſo as to render the 
defendant liable for breaches of ſuch of the covenants as | 
were to be performed only by the ſon. The ſame con- [ 519 ] 
ſcuQion would render the father liable to the ſon, or the 
ſon to the father, for thoſe which the maſter was to per- 
form. In all covenants, the intention is to govern. The 
maſter has other remedies beſides an action of covenant 
againſt the apprentice, if he abſent himſelf. He may, by 
application tothe juſtices, have him puniſhed, under f Pliz 
(.4. $35; or, if he wants compenſation for the loſs. of 
ſcrvice, he ntay compel him to make it up by ſubſequent 
ſcrvice, under 6 Geo. 3. c. 25. If the conſtruQion con- 
tended for on the part of the plaintiff ſhould prevail, pa- 
nſh-officers will be liable for the breaches of ſimilar cove- 
nants in pariſh indentures [i]. 
Lord MansFitLp ſtopped Baldwin, who was to have 
augued on the other ſide, and ſaid, nothing was clearer 
than 
[1] In pariſh indemures under 33 dentures, 1 Burns Juice, 13th £4. 
e. 2.4 5, the pariſh officers do not p. 85. 
OVenant. Vide the form of ſuch in- 


H 2 
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I 580. than that the father was bound for the performance of the 


. Covenants by the fon. 2 ok | 

| f . Judgment for the plaintiff Iz]. | 

2] Vide Whitley v. Loftus, B. R. M. ly in point, and was meant to hate | 

FAS 1.8 at 90 4 is direcł- been cited by Baldwin. 

| e h 

Friday, 76 = 0 0  W+zr wn l 

„ WryLLtz againf/t Wirkxs, | x 

The penalty of N C TION of debt upon a bond conditioned for the pay- : 

pong -# = ment of an annuity to the plaintiff, for ſeven year, k 

nuity having by quarter] payments, the firſt payment +0 be made on tþ 

- rice been fer- the 25th ot December 1774. The defendant, after craving | 

feired before a er, and ſetting forth the condition upon the record, l 

bankri picy, * 3 3 8 Ng 1 5 7 L N 

' the value of the Which recited, that the annuity had been agreed to be paid 11 

ann iy may to the plaintiff, in conſideration of. his having diſſolved i 10 

eee partner ſiip between himſclf and one Ox ade, a co- obſigot 10 

m:fon, and in the bond with Wilkes, in order that Oxlade might take * 

the certificate Viltes into partnerſhip, —pleaded, that he became a bank- th 
ie «diſcharge rupt, and a commiſſion Mid againſt him, on the 24th of 

from future : 2 . 201 

payments, not- March 1777, that he afterwards obtained his certificate Fu 

withſtanding on the 5th of January 1778, and that the cauſe of aQion tel 
oy arrear hel! acerued before he became a bankrupt. Upon this ples, 

ia ve been paid. rg | g ren 

aſter the for- iſſue was foined; and the caufe came on for trial, befor: 00 

fciture and be- Lord MANSFIELD, at Guldlall, when a verdict was found . dn 

FO the baok- for the plaintiff, ſubject to the opinion of the court on a wy 

py  * eaſe which ſtated That a quarter” annuity became due * 

Me on the 25th of December 1775; That the arrears due en 48. 

L 520 } that day were paid on the 18th of March 1977 nd en 

| that the Cefendaiit became a bankrupt; that a commiſſivn Ki 

iſſued againſt him, and he obtained his certificate, as ſtated an 

in the pica.— The queſtion for the opinion of the cot Wl. 

was, whether the plaintiff's cauſe of action accrued before ud 

the bankruptcy. „ ä n 

The cafe was argued on Tueſday, the 14th of Novem, Wil)... 

by Mood for the plaintiff, and Dunning for the defendam. D 

I cod argued as follows The certificate is not a bat in euit 

this caſe. The plaintiff had no legal remedy on the bon, .cc 

at the time whenthecommiſfion iſſued, and therefore cod me 

not have been admitted as a ere dtor under the commiſſion. WW -* 

All the inſtances in the court of Chancery, where ann". , 

tants have been permitted to prove under commiſſions o 

bankruptcy, have been in caſes where the bond has ben... 


forfcited, and thereby a legal remedy for the penalty ha 
been acquired, Here the forfeiture which would har ie 
deen incurred by the non-payment of a quarter of the u eref 
nuity on the 25th of December 1776, was waved, anten: 
done away, by the payment and acceptance of the arſet 
at a ſubſcquent day. in this reſpe@, the preſent 8 
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ſhip ſaid, that you ſhould have held the act of payment at 
a future day, to be in itſelf proof of a waver of the for- 
ſeiture of an annuity bond. The penalty was not a ſub- 
fiſting debt after the waver. It could not, therefore, be 


proved under the commiſſion, nor diſcharged by the certi- 
cate, for no debt can be proved that is not demandable at 


na bond, after the day in the condition of the bond, 


al amounts to a parliamentary waver of the forfeiture incurred 
2 by the non-payment on that day. It is true, the words of 
on 


ring 
.— 


of a leſſer ſum, at a day or place certain, and mention the 


the ſtatute ſpecify only bonds conditioned 0 the payment 
payment of the principal and intereſt due. But it cannot 


5 have been intended to confine the proviſion to conditions 
* for the payment of one leſſer ſum, and to exclude bonds 
* for ſccuring repeated leſſer ſums to be paid ſucceſſively, 
"ox r ſuch upon which no intereſt is to be paid; But, beſides 
— | the penalty in this bond, there is, in the condition, an 
1 greement, or covenant, under the ſeal of the defendant, 
Gen for the payment of the annuity. Upon this, an action of 
| Ie debt, or covenant, might be maintained, excluſive of the 
* remedy on the penalty; and it has been frequently de- 
bound ded, and particularly in a late caſe of Cetterel v. Haobe (5) 
. that the remedy for the growing payments of an annuity, 
Ira when ſecured by covenant, are not barred by a bankruptcy 


nd certificate, By the ſtatute of 8 & 9 Will. 3. c. 11. 
r 8. in actions upon bonds for non performance of any co- 
bo fenants, or agreements, in any indenture, deed, or writing 

niſſion : zee - 
* contained, the plaintiff is to recover, not the penalty, but 
ö damages for every breach he ſnall prove. This bond is of 


ue on 


> [it 
dork that ſort, and ſince that ſtatute, a breach of the covenant 
nd agreement does not entitle the plaintiff to the penalty, 
cen at law, but only to have it ſtand as a ſecurity for future 
1a, ' a breaches, | | 
Al's . — : : 
* Dunning,.— The inclination, both of courts of law and 


tquity, has always been, to give to bankrupts who have 
e bon, dec fairly, a complete diſcharge. It js impoſſible to 


1 
en mgine a caſe more proper to ſhew the hardſhip of the 
w codtine contended for on the other ſide, than the preſent; 


for the defendant was made a bankrupt only on the 24thof 
March, and on the 25th, the very day after he became li- 
wk, (if the plaintiff sad ion ſhould be ſuſtained,) to a quar- 
75 payment of this annuity. In Webſter v. Banniſter ; 

ve was taken on the fact of payment after the day, and 


ſons 0! 
Jas been 
alty ha 
uld har 


83 * tercfore the queſtion, how far ſuch payment would have 
ve 2 been a waver of the forfeiture, was not before the court. 
e got Lordſtrip might uſe ſome expreſſion, ſimilar to what 


ſembk 


(4) E. 20 Geo. 3. ſupra p. 7 % H. 19 Gee. 3. ſupra. p. gy. 


ſembles that of Webſter v. Banniſter (a), where your. Lord- . 
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1780. : 
SR, 
 WyLL1E 
againſt 
W1LK&ES, 


the time of the bankruptcy, Indeed, by the ftatute of 4 & 
5 Am. c. 16. $ 12. payment of money ſecured by a penalty 


5211 


has 
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1780. has juſt been ſtated, in that caſe of Webſter v. Bamiſter; 


but you certainly did not mean to give à ſolemn opinion 
III upon the point, Had the caſe required it, yog would have 
againſt given the queſtion a more thorough conſideration. The 
WiLxEs. idea of waver originated from the ſtatute of Queen Au- 


but that ſtatyte has nevec been underſtood to relate to bondz 

fer ſecyring annuities. "The firſt caſe. in Chancery on 

this ſubjec was in 1738, Ex parte Ls Compte (b). "The 

next in 1741, Ex parte Belton (c). In both theſe, the 

annuitant was let in to prove the value of his annuity, on 

the ground that the bond being forfeited hy non-payment 

on the day, the penalty had hecome a debt at law, There 

was, however, no queſtion about any. wayer by a fubſe. 

quent payment in thoſe gaſes. But, in the caſe of Per. 

L 522 ] kins v. Kempland [1] „which wag decided à few years agy 

55 in the court of Common Pleas, it was unanimouſly held, 

that a payment affer the day would not diſcharge the 

forfeiture of an anyuity bond, which, when once it has 

| become abſolute, can never be made conditional; that 

} ſuch bonds are not within the ſtatute of Queen Aue; 

| that, if a forfeiture has happened before a bankruptcy, 

the annuity may be valued, and proved under the com- 

a miſſion; and that, after the certificate, the þankrupt i; 

not liable to any ſuture payments, This caſe is deciſive. 

Mood, in reply,—In Citterell v. Hoole, which was ſub- 

ſequent to Webſter v. Banniſter, the caſe of Perkin: v. 

Kempland was cited: That caſe was ſimply a bond con- 

taining a penalty tor ſecuring the annuity ; There was na 
agreement contained in the condition. | 

| Buuren, Juſtice,— The caſes of Webſter v. Banniſter, 

and Perkins v. Kempland, may. ſtand very well together, 

As to the caſe of Cotterell v. Hooke, that was an action WW Pe 

upon the deed of covenant, Here, if you had an ele- 


—— aw. — &» ot TY En RT LE ESR 


have made your elecgion, and taken the other courſe, for ” 


this is an action for the penalty. 
The court took time to gonſider; and, this day, Lo © 
M a nsF1ELpdelivered their unanimous opinion, asfollows 
Lord MansFletD, (after ſtating the pleadings and the that 
caſe,)—Before, and. at the time * the bankruptgy, 19 cout 
money was due under the gondition of the bond. The 


inc er aalen dee ben . 
penalty had been incurred, a quarter's annuity not. being 

aid on the day, but the oþligee had afterwards. received | 
the money. The, que ion is, whether there was any deb '” 


parties, on, geperal principles, whey a, brenn bo. 05 
compenſation, and the perſon entitled to the Omen = 


) 1 Ath. 2514 Blackſt. 1106. My. Dunning read | 
[4] F; 36 Gu. 4. Sinoy poported, 2 io haps given, 
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receives ſatisfaQion after the forfeiture, he can never re- 
fort back to the penalty. Take the common caſe of 
rent; If payment is made after the day, you can never 
recur to the forfeiture. All forfeitures are odious, if 


ſhould exceedingly incline to ſay, that annuity bonds art 
within the reaſon, though not the letter, of the act of 
the 4th and 5th of Queen Anne; an a& made to remove 
the abſurdity which Sir Thomas More unſucceſsfully 2t- 
tempted to perſuade the Judges to remedy in the reign 
of Henry VIII. For he ſummoned them to a conference 
concerning the granting relief at law, after the forfeiture 
of bonds, upon payment of principal, intereſt, and coſts ; 
and when they ſaid they could not relieve againſt the 
penalty, he ſwore by the body of God, he would grant 
an injunction. This is a remedial law, and, if a caſe is 
within the mifchief, the remedy ought to extend to it. 
] ſhould have thought, therefore, that payment aſter the 
day might be pleaded to an action on an annuity bond, 
In the caſe of Weſtber v. Banniſter, as far as it was neceſ- 
ſary to conſider the point, we were all inclined to think, 
that, even without an expreſs agreement to give farther 
time, the receipt of the money after the day would have 
been ſufficient. But, inſolvent acts diſſer from the bank- 
rupt laws ʒ there is no authority, no commiſſioners; under 
the inſolyent acts to ſet a value upon the annuity. The 
preſent caſe ariſes on a bankruptcy, It is to be lamented 
that ſo large a claſs of creditors as annuitants are, ſhould 
be left without any expreſs proviſion in the bankript laws, 
It is hard upon them that they ſhould be excluded from 
proving under the commiſſion, (when perhaps the other 
creditors may receive 15 ſhillings in the pound under it,) 
and ſhould be left only to a fruitleſs remedy againſt the 
bankrupt, It is alſo hard upon an honeſt bankrupt, who 
has given up his all to his creditors, that he ſhould {till 

Lord continue anſwerable for debts which he has nothing to 
ſatisfy. This is a great defect and chafim. It is à pity 
that the legiſlature ſhould be ſilent, and ſhould force the 
court, in order to attain the ends of juſtice, to invent le- 
gil ſubtleties, which do not come up to the common un- 
derſtanding of mankind. That has been done in the caſe 
of annuities. The court of Chancery has laid hold of 
this ſubtlety. It has ſaid, The penalty is the debt if the 
forfeiture has been once incurred, and you may have 4 
value ſet upon your annuity, and come in as a creditor, 
under the commiſſion.— If it is objected, that the forfei, 
lore was waved, the court anſwers, No matter for that; 
i ſhall he till in force, becauſk it is for the benefit both 
> the creditor and the wer pe that it ſhould be ſo.— 


4 | Thiz 


carried beyond their true intent. Beſides, (I here ſpeak 
my own opinion,) in queſtions between the parties, 1 


522 
1780. 


CU i ae 
'WryLLtk 


. againſt 
WIIXEĩVS. 


523 ] | 


nation, as far as this caſe goes, as a legal fubtlety, eſta- 
in bliſhed for good purpoſes, but nor to be drawn 110 rin- 


againſt 


Wir IS. dation of practice in the court of Chancery, and has re- 


L 524 ] 


| Friday, 
24th Nov. 


The court 
will not grant 
a wondanius to 
the Bank to 
transfer Nock, 
becauſe there 
ie a remedy 
by an aQtion 
en the caſe, 

jf they refuſe. 
-L. Mhe- 
ther execu- 
tors, who take 
no Tencicial 
AHitereſt, and 
ha ve no debts 
to pay, are in- 
titled to have 
the ſtock of 
their teſtator 
transferred to 
thelr nä nic. 


We conſider ourſclves as bound by the authorities, as fat 


CASES IN MICHAELMAS TERM 
This has been ſettled, and we all adhęre to the determi. 


ciple.or argument in other eales. It has been the foun. 


ceived a ſolemn confideration in the court of Common 
Pleas, in the caſe of Perkins v. Kempland, which is an 
authority direQly in point. That court thought annuity 
bonds were not within the ſtatute of Queen Anne, and, for 
that part oftheir opinion, relied on what Lord Harpwickx 
ſaid, in a cafe Ex parte Wincheſter (a), viz. that the 
words, “ at a day or place certain, are mateFial words in 
the ſtatute, and that bonds, not given for the payment of 
a leſſer ſum at a day or place certain, are not within it. 
] hardly think he would have conſidered thoſe words az 
ſuſfieient to take a caſe out of the ſtatute, which is clearly 
within the reaſon and meaning of it, if it had not been 
to give the party the adyantage of the equitable ſubtlety, 
by which he was enabled to prove under the commiſſion, 


as the preſent caſe goes; but no further. 
| ' The Poſtea to be delivered to the defendant, 


(a) In Canc. 1744. 1 Af. 118. 


The Kins, on the Proſecution of PaRBURV and 

Another, Executors of Dawxs againſt the 
Governor and Company of the Baxk of 
_ EnGLanD, 


T7” IS was an application for a mandamus to be directed 
to the defendants, commanding them to permit the 
proſecutors to transfer 1000/. Pank ſtack, as having been 
the property of their teſtator. One Laſcelles, being poſ- 
ſeſſed of 12,000/. Bank ſtock, which ſtood in his name, 
by his will appointed Dawes his executor, and gave him, 
as a legacy 1000/. part of the 12,000]. Dawes, who 
proved the will of Laſcelies, but never transferred the ſtock 
to his own name, by his own will, of which he appoint- 
ed the proſecutors executors, bequeathed to his kinſwo- 
man * Lydia Fennymare, if living at the time of my de- 
* ceaſe, the ſum of 1000. of the capital ſtock of the 
* Bank of England, and, although I have not transferred 
. d e ſtock into my uame as yet, the property 
is wholly and ſolely in me, as may be feen by his will.“ 
Upon Daus death, the proſecutors proved his will, and 
applied to the Bank for leave to ranges the 1aoo). which 
was refuſed, unleſs they ſhould produce a certificate 0 
| [ 


— —_ 


wo 
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the death of Lydia Fennymore [II. Upon this they ap- 1580. 
plied to the Foundling Hoſpital,” where it ſeems ſhe hal wy 
tern placed by Dawes, (whoſe natural daughter the The Kixs 
proſecutors ſwore they believed ſhe. was,) and where againſt 

they found by the books, and regiſters, ſtrong evidence of The Baux 
tr death, and that ſhe died before the teſtator; and they {x GLAvD- 
were, at firſt promiſed the certificate required, but the 
overnors of the Haſpital afterwards refuſed to grant it, 
ind the proſecutors applied again to the Bank, ſtating the 
evidenge of the death of the legatee, and that the certi- 
beute had been refuſed.” Upon this ſecond application, 
they were told the certificate could Hot be diſpenſed with. 
This court was therefore moved, upon affidavits ſtating 
the above circumſtances, and a rule to ſhew cauſe was 
granted, but with directions, that notice of the rule ſhould 


„ PT nog 


5 


dy be given to the Foundling Heſpital.— It appeared, upon in- 

_ ſpeting the will of Dawes, that particular legacies were 

oy ziven by it. to the proſecutors, A 

* This day, cauſe was ſhewn, by the Attorney General, 

far ind Jackſon, on the part of the Bank ; and Bearcroft, on 

; the part of the Feundling Hoſpital. 

Ty On the part of the Bank, it was urged, that they had 

: no ſatisfactory eyidence of the death of Lydia Fennymore, 
ind that it had been the rule and practice with them to 
transfer ſtock to legatees directly, without the interpoſi- 
tion of the exeeutors: That this was founded on the con- 

and waion which had been put on the ſtatute of 5 Will. & o. 

the Mar. c. 20. by which the Paxk was eſtabliſhed, and of 

ol tte different charters they had received from the crown, 
inder the authority of that ſtatute 3 That allthe acts, re- 
live to ſtock, uſe the word“ deviſe” and therefore the 

Qed ion had been adopted, that the legiſlature intended, 

"+ ihe lat, in reſpect to the manner of tranſmiſſion by will, 


dn ſock ſhould paſs immediately as rea! properly, (to which 
Na if. the „ deviſe” 1s. peculiary appropriated,) does; That 
4 vs the opinion of Serjeant Pengelh, who had been edun- 
bim, WR" tor the Bark, and upon whoſe advice they had pur- 
ak ſued the practice juſt ſtated — They ſaid, however, that 
ock . Park was extremely ready to act in any manner the 
wrt ſhould direct. | 
. For the Found/ing Hoſpital, it was ſaid, that, —as the le- 
un de- 10 Lydia Fennymore was lapſed, and there was reaſon 4 
ok the lo believe the teſtator was a baſtard, (which however was L 526 ] 
ferred WF” ſvorn to,) or at leaſt, that no next of kin could be | 
operty Fund, and as the executors, having legacies, could take 3 
beueficial intereſt, and it was not pretended there 
| | would 


BON! appeared, that it is the prac> ther of a probate of the will of the 
Ke of the Bank, and the other great perſon laſt intitled, or a certifi-ate ot 


Manies, never to permit the : ranſ- the actual death of fuch perſon. 
lock without the production ei- | | 
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1780. would be any debts to be paid they wore adriſty th 
de money belonged to the Crown j That, upon this, they 


The Kine kad applicd-1o the Trraſury for à grant of it, for t 
rot ap nefit of the Hoſpital, which application they had - om 
The Baux think would be ſucceſsful ; "That, under theſe gitcum. 
„ HEN GLAN D. ſtances, they had not choſen to facilitate the transfer of = 
the ſtock, thinking it ſafeſt in the hands, and under the 
protection, of the Bank. | 
Duming, on the part of the proſecutors, rontendeg 
that the legal title was clearly in them, and that the court 
would not enquire io whom they were accountable for the 
' equitable intereſt; That the uſe of the words deviſe or 
** deviſes” in acts or chapters haſtily and ignotantly pen. 
ned, could not alter the nature or incidents of à ſpecies 
of property clearly perſonal ; That this application wat 
not to the faveur or equity of the court; but was found; 
5 on right, in order to compel the defendants to do their 
duty. | | s ' 
Lord MansFIELD,—When there is no ſpecific remedy, 
the court will grant a mangamus that juſtice may be done. 
But where (as in this cafe) an action will lie for complete 
ſatisfaQion equivalent to a ſpecific relief, and the right 
of the party applying is not clear, the court will not in- 
terpoſe the extraordinary remedy of a mandanius LEP. 
do not think this a clear caſe. It appears, on the 
of the will, that the executors have no beneficial intereſt. 
If the teſtator was a baſtard, the King is the next of kin 
[+111]. Here neither any perſon claiming as next o 
kin, nor the Crown, are . the court. Notice hat 
been given to the Bank not to permit the transfer, The 
Bent is therefore in the nature of a ſtake-holder only 
The real queſtion is between the Crown, (or the Fam 
ling Hoſpital as ſtanding in the place of the Crown,) anc 
85 | the executors of Dawes, the proſecutors of this ruſe, 
: | The rule diſcharged f1]. 


lr] Rex v. Biſhop of Cheſter, B. and that he had no' next of kis. le 
R. M. 27 Ge. 3. 1 Term Rep. alſo appeared, that the Foundling He: 


396. pital had ſucceeded in obtaining 

[+111] Vide Burgeſs v. Wheate, grant from the Crown of the ſtock it 
Care. 1759. 1. Blackſt. 123. 

[1] A ſpecial action of aſſumpfit was 
afterwards brought by the ęxccutors, 
againſt the Governor and Company of 
the Bank, which was tried before Lord 
MANSFIELD, at Guildhall, at the Sit- 
tings aſier Hilary Term, 21 Ges. 3 
Upon the trial, it was adinitted that 
Lyiia Feunymare died in the Ferr:d- 

ling Haſpital, in the teltator's 

525 ] life-gime ; and it was prov- 
cd that Dawes wes repu- 

ted to be 4 natural ſon of Laſcellet 


queſtion. A verdict was found for the 
plaintiffs, hur With ſeave to move ta 
court, that a nonſyit, or vęrdict for th 
defendants, might be Entered. Ac 
cordingly. in Eafter Ter, 21 C. 
the Attarney Generaũ abtained a rule fo 
that purpoſe. It ſeems it is cuſtoma 
for the Crown to grant to the He pita 
ſuch property as would have belong 
to foundlings who happen tu die the! 
The grant; in this caſe, was in 

form of a warrant, under the ſign 7 
ns), authorifing George Whalley, E. 


» 
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ge Founding Hoſpital, to call upon againſt the plaintiffs, . 
. r 5 — — for a tranſ- nod an — be 1980 
be. or of 10p0T. and for an account and directed te the Baxk, 3 
Ito payment of the refidpe of the perſonal to reſtrain them from c wy 
my te and effects of Dewey, and to trangſerring the ſtock 12 
o weite the ſamo for his Majeſty's uſe, to the plaintiffs. Pend - E. AVE 
N (vide Megit v. Johnſon, infra, 542.) * rule for ſetting ot LWNGLAND. 
g hu conſequence of this authority, de the verdict, a compromiſe took 
ed alley, before the trial, had filed a place, ſo that it was never argued. 
wn All in Chancery, Pray ing an account 
the | 
or a Friday, 
en Svens and Others again BribGr. _ 2: 
om CTION againſt an under writer, ON A policy of in- A liberty “ 29 
und: A ſurance en the ſhip Mary, a letter of marque, The m_ og £ 


the county of Lancaſter 
xrdi was found for the plaintiffs, but with liberty to 
the defendant to move for a new trial, without payment 
of coſts. | 

On Thurſday, the gth of November, Macdonald obtained 


tral ; and, to day, the caſe was argued, by the Attorney 
Geral, Dunning, and Davenport, for the plaintiffs, and 
Macdanald,, Lee, and J. P. Heywood, for the defendant. 
Upon the Judge's report, the evidence given at the trial 
zpeared to be as follows: The polipy was made on the 
gh of February 1779, and there was no time fixed in it 
for the commencement, or the duration, of the voyage. 
The captain, being called on the part of the plaintitis, 
ſwore that he, in fact, failed from Liuer pole on the 2>th 
df February; he was five days before he cleared the land; 
ind he proceeded: on his direct voyage till the 14th of 
March, chaſing, however, at different times, from the 
ith to the 14th, when he hegan his cruiſe, giving notice 
thereof ta the crew, and ordering a minute of it to be 
entered in the log-book, which was done. From the 
uach of March,. he continued cruiſing about the ſame la- 
nude (4.3), till. the 19th or 18th of April, when he diſ- 
continued the cpuiſe,, of which he alſo gave notice, in; 
tending ta go to the Buylings, off Liſbon,. in tho courſe of 
lu voyage: On the 23d, he renewed the cruiſe, of which 
gave notice, as before, and ordered a minute, to that 
e, to he entered in the log-book. From that time 
continued cruiſing till the 28th of April, when he was 


a rule to ſhew cauſe, why there ſhould not be a new 


aten by an American privateer, Two or three days = 


wards of the policy were, At and from Liverpoole to policy of in- 

Antigua, with liberty to cruiſe fix weeks, and to return ſurance, 

« to Ireland, or Falmauth, or Milfard,. with any prize or _ fix 

« prizes,” The thip having been taken, this action was nals. trons 
t, and came on to be tried, at the laſt aſſiaes for ihc com menace- 


, before HorHhA, Baron, when g mept of the 
? cruiſc."* 


* 
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1780. fore he ſailed, he met with Kenyon, the broker who had 
ot the policy ſubſcribed, in the counting houſe of the 

Syexs Plaintiffs, who, in diſcourſing- about his liberty tocruiſe 

- againſt faid he might do ſo in any latitude he choſe, and that if 
BzipGEg, be had no ſucceſs in one place, he might leave it, and 
Proceed to another, and there begin cruiſing again, men- 
tioning. when he ſhould begin, and leave off, in his log. 

book; and that if ſuch ſeparate times of cruiſing ſhould 

not, when added together, exceed the ſpace of ſix wee 

the terms of the inſurance” would be-complied with, 

None of the under-writers were preſent at this converſa- 

tion; but the captain ſaid, he conſidered Kenyon as acting 

for them, as well as for the inſured. His log-book was 

| taken, but he produced a journal, which he and his clerk 
had copied from the log-book. He ſaid, he underſtood 
the meaning of “ cruiſing” to be, delaying the courſe of 

the voyage, in any particular latitude, The ſecond wit- 

neſs produced by the plaintiffs had been captain of a leiter 

of marque in the laſt war. He defined cruiſing,” a de- 

' lay of the voyage, under a fair wind to the port. of deſ- 
tination. He had examined the journal, and. was of opi- . 

nion, that there had been no delay in the voyage, except 

at the times which the captain had expreſsly appropriated 

to the cruiſe : It is the cuſtom for letters of marque which 

have not liberty to cruiſe, to chaſe, when they fall in 

with an enemy's ſhip: He was never cautioned againſt 

it, and had chaſed frequently under ſuch circumſtances, 

In like manner, without ſuch liberty to cruiſe, it is cuſ- 

. tomary, and permitted, to letters of marque, to go three 
or four points out of the direct courſe, for the purpoſe of 

ſpeaking to ſhips, and he did not conſider any of the ad; 

/ done by the captain, before the 14th of March, as cruif- 
ing.— The defendant's. counſel read ſeveral entries from 

the journal, to ſhew different inſtances of chaſing, and 

quitting the direct courſe to ſpeak to ſhips, between the 7th 

L 529 ] and 14th of March. They then called a witneſs, who 
had alſo commanded a letter of marque, during the lit 

war, and who ſwore, that he thought the ſhip, by what 

appeared from thoſe entries, was to be conſidered as cruiſ- 

ing between he 7th and 14th. The counſel for the de- 

fendant called ſeveral other perſons ; two of whom were 

brokers. His witneſſes concurred- in thinking, that, by 

the terms of the policy, the cruiſe muſt be ſux ſucceſſive 

weeks, not interruptedly, and at intervals. The two wit- 

neſſes examined on the other ſide thought, on the con- 

trary, that the policy did not import any ſuch reſtriQtion 3 

but they admitted, on the one ſide and the other, that 

they oniy ſpoke their opinion, and could ſay nothing of 

any uſage, none of them having ever known a caſe 
eircumſtanced like the preſent, The 


* * 
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The defendant, upon the above evidence, ſet up a two- | 
ty defence,; 1. If the crujſe was to be conſidered, as 
wing been continued from the 7th, inſtead of from the 
1h of March,, to the 17th, of 18th of April, then the 
ſhip had cruiſed above ſx, weeks, at different intervals, 
und conſequently the terms of the policy had been de- 
from: But, 2. If the jury ſhould not be of that 
qpinion, ſtill; frem the words of the policy, as well as the 
ature of the thing, the ſix weeks were meant to be 
ficceſſive, and uninterrupted, and therefore expired at the 
nd of fix weeks computed from the 14th of March. _. 
The judge declined giving any direction, or opinion on 
this laſt point, it being agteed that the opinion of the court 
ſhould be taken upon it. | 
1. In ſupport of the-verdiQ, it was, now, contended, 
en the firſt point, that it was a queſtion of fact, proper 
for the deciſion of the jury, when the cruiſe began, I be 
captain had poſitively ſworn that it did not commence till 
ke 14th, and the jury had believed him. As to chaſin 
enemy's veſſel which appears in view, or going a little 
wt ef the courſe to ſpeak to a ſhip, that is never con- 
ſdred as a deviation, in the caſe of a letter of margue. 
It is what they always do, and, it being known to the 
urder-writers that this was a letter of marque, no exprefs 
licence, or ſtipulation, was neceſſary, to protect her in 
that reſpe&. But, if a letter of marque quit the dire& 
courſe 138 voyage on . purpoſe 10 look for prizes, 
tht is a deviation, unleſs ſhe is protected under a. par- 
licular licence; for the difference, and the only difference, 
between a ſetter of margue and a pri vateer, is, that the 
ſole object of the latter is cruiſing, the principal obje 
of the former a trading voyage. 2. The natural con- 
ſruQtion of the licence in the policy is, that fix weeks, no 
matter how made up, may be enjoyed in cruiſing. Sup- 
poſe, on the ſecond day of the cruiſe, a prize had been 
uten, and carried back to Mi ard, Falmouth; or Ireland; 
an it be contenced, that the time employed in bringing the 
mize into port, muſt have been computed as part of th 
ix weeks ? The broker's conſtruction ought to bind both 
prties ; he, is a ſort of middle man, equally the agent- 
«the inſurers and inſured. B=ſides; ! che caſe, Kenyon 
ws actually in partnerſhip with one Slater, as a broker, 
ind this very Slater was an under-writer on the poſicy. 
On the other fide, the counfet contended, that a great 
teal of inadmiſſible evidence had been recefred That 
ti: queſtion, whether the ſix weeks were to be ſacceffive, 
Ws a mere point of conſtraQtion on the words of the 
policy, and the opinion of Kenyon, or the witneſſes, ought 
ot to have been giyen in evidence, If indeed there had 
proof of any general uſage, tat would have been 
3 2᷑X40miſſible, 


335 
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4dmifſibſe, bat nothing of that ſort was attempted. 1 

| the plaintifls conftruQtion were to prevail, 4 nt 

| Srxzs might witch oecafions wher! the wind was direAly in jy 

epainft teeth, and then declafe that he ſtopped cruiſing, and wy 

Baron, fo be conſidered as purfuing his voyage. They faid ut 
| thing on the firſt point. A | | 

Lord MaxsrmHNf U, Fliis was merely queſtion of co. 

ſtruction, on the face of eee unleſs au uf 

could have been ſhewn in favour of tlits deſultory cruif 

ing, calling witneſſes to ſupport if, was calling them td 

ſwear to mere opinion. None of thoſe knew 

of any inſtance, and, therefore, their evidence oupht not 

to have been received. Yet, I dare ſay, their teffimon 

had great weight with the jury. The meaning of word 

depends on the ſubject. The inftrufions were not read 

but they ſhew the meaning very clearly, for they run thu 

Jo cruiſe ſix weeks, and tien proceed to Antigua [1], 

There can be no general rule. Here, the fubjeQ-nmatet 

in my opinion, is deciſive to ſſiew that the fix weeks meant 

one continued period of time. A cruiſe is a well know! 

expreſſion for a connected portion of time. There ar 

frequently articles for a month's cruĩſe, a ſix weeks, cruiſe 

e. Such a liberty as in this caſe,'to a letter of mars 

8 is an excuſe for a deviation. But what is contended fe 

dy che plaintiffs is impoſſible in prackice. Suppoſe i 

L $31 ] ſhip rettirns diref#/y back, etuiſing for the ſpace of a week 

mite may then take perhaps three weeks to return to wh 


1780. 


ſhe had been. Cart ſhe then renew the cruiſe; and 1 

torn again, and ſo repeatedly? The voyage, in tlat vii © 

might Taft for years. But the true meaning i, L ui be 

«© excuſe a deviation for fix weeks.” The instruction wie 

although it happens that they were not fead, ſtrike n boo 

mach. Another argument: Sit weeks is 4 continustioſ v4; 

4 con denomination of _ o they had mea ind 

parate days, would have faid 42 days. | War 

e my Ilbe rule made abſolute. 7 

[1] They were in court, and kad been ſtared by the counſel ſor the defendant 5 

7 id L x 6 * «,, . 4 b. deu 
ba The Kino again Roviiehs = 
1 N isdictment having beem ſourid againſt the deſen i op 
. Ox-  arit, at the quarter-ſeſſions for the city of Oxford; but a 
{-14, thoogh refuſing to take upon himſelf the office of conſtable k oy 
eee one of the wards in that city, it was #emoved, by «7! he 7 
of college, im Fart, into this court, and came on, for frial, bel wh 
| intitledtothe ByLr xr, Juſtice, at the laſt ſummer aſſizes for the cc | * 
he aniverſity.” ff Of Oxfor , on Friday the 28th of July 1 780. * : 


— L. Whe- G 
ther, under that right, he is exempt from ſcrving the office of conſtable for the ciij 


, . . 8 7 
. : ox x 
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indictment contained two counts. The fir ſited, 1780. 
— that the defendant being an Webel, ane re- 3 | 
Lane in the ward in queſtion, was on, Se. lauſully and The Kixs 
in due mmer elected, nominated, and appointed by . againſt - 
alderman of that ward, and one of the juſtices for the gourruvect. 
city, into the office of conſtable, for the faid ward; that | 
he afterwards had notice of the appointment; and was 
fummoned' to appear before H. J. and E. T. two other 
juſtices of the city, to be fwotn in; The ſecond caunt 
alledged, particular'y, that Oxford is an ancient city, that, 
fom time immemorial, there had been accuſtomed to be 
four aldermen of the ſaid city, and that each of ſuch al- 
&tmen ſhould and might, on the 3oth of September, every 
year, (or the day following, if the 3oth of September ſhould 
be a $unday,) elect and chooſe, and of right ought to 
dect and chooſe, a fit and able perfon, c. to be con- 
fable, in and for the ward to which fuch alderman ſhould 
reſpeQively belong; that the ſaid defendant. was an irtha- 
bitant, &c. and a fit and able perſon, and that the ſaid. 
J T. inen was one of the aldermen of the ſaid city, to 
vit, for the ward in queſtion, and that on the ſaid zoth 
ay of September, in the year, e. the ſaid 75 7. did 
duly and lawfully ele&, chooſe, and appoint the defend- [L 532 ] 
im, fe, (Then ſtating the notice and ſumtmons, as in 
the former count, and concluding that notwithſtanding 
the election and appointment the. defendant refuſed to 
take the oath, c.) x 8 ; | ; 
The defence conſiſted, 1. In putting the proſecutors 
on proving the cuſtom, as laid in the fecond count of the 
hdi&ment : 2, In ſhewing that the defendant, being ma- 
triculated in the univerſity, and entered on the | buttery- 
books of Brazen Noſe College, as barber to the college, 
vz not liable to ſerve as conſtable, although he reſided, 
ind kept a barber's and perfumer's ſhop in one of the 
vards of the city. wc” x | 
The evidence for the proſecutionl, with regard to the 
cuſtom, was, that, on the zoth of September, (or the iſt 
O Aber,) annually, a meeting is held, in the town hall, 
of the mayer, four aldermen, and aſſiſtantt, at which the 
deu mayor is ſworn in, and the city officers, viz. con- 
ables, Fe. appointed ; that, on ſach occaſions, the hall 
i open to every body; that conſtables are never appointed 
but at that meeting; but that none of the members of the 
corporation ever interfere in theit appointment except the 
aldermett, each of whom appoints one for his own ward; 
thtthis is done in the following manner: the old con- 
able delivers in a lift of all the perſons in his ward fit 
to ſerve the office,” and the alderman of the ward. names 
oe ſtom that lift, . | 3 
5 With 


1780 
The KN 


againſt 


Roe rLiDdx. 
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the proſecutors, after proof of the defendant's reſidence 


different colleges, had ſerved the office. They had given 
of the univerſity, in order to prove the matriculation of 


before, and there was no index, they were not able to 
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With regard to the liability of the defendant toſerve, 


in the ward, and his keqping a ſhop there fot perfumery, 
toys; Ec. endeayoured to ſhew, that, in many inſtances, 
perſons of a like deſcription, viz. barbers, cooks, c. of 


— a — 1 * 


notice to the defendant to produce the matriculation-books 
thoſe perſons ; but, as the books had not been inſpeded 


find the names of any of them. It was admitted, on 


| 
| 
the part of the defendant that tlie Vice Chancellor of the | 
univerſity often direQs his warrants to be executed by 
the city conſtables. _ | . , ] 
The defendant's counſel, on the queſtion concerning f 
the cuſtom, read. a clauſe in the charter of 3Js 1. to ; 
the city of Oxford, by which it is provided, that con- : 
ſtables, Ge. of that city, in caſe of vacancies, ſhall be 1 
choſen by the mayor, c. and commonalty, or the najo h 
part of them; te de civibus civitatis predifie.” They alſo , 
tead the conſtable's oath, by which he is bound to attteni iN ©; 
the city court, Sc. 1 TP N 6 
On the other head, they proved the defendant's matri 0 
culation in the univerſity books; that he was barber of 4 
Brazen Naſe College; and that an ancient fes is annexed n 
to that office, which was regularly paid to him; that tie . 
office of barber is taken notice of in the ſlatutes of the 
college; and that the defendant, if the members of the tf 
college choſe, was bound to act as their batber, and, ou . 
one or two particular occaſions in the year, to attend at of 
the college as a ſervant ; that he actually had regularly th 
attended on thoſe occafions, but was not then emplopea |. 
in the exerciſe of his trade as a barber. They then read 7 
a paſſage from a charter of Edw. 4. reciting a compoſ-· g. 
tion made between the univerſity and the city in the reign ce 
A Ew. 1a tollows;.. 5. ono i ets. it 
% Ad hoc etiam, quod prædicti major & burgenſcs in 
© queruntur, quod, cum per cartam domini regis non n. 
« ceduntur aliquæ libertates alijs in ptædicta villa, quam v. 
«© ſcholaribus univerſitatis prædictæ, et illi ſcholares 00 m. 
© exempti a communitate ptzdiQ ad reſpondendum coWill c, 
© ram eis, vel ſimul cum ipſis, de aliquibus rebus ipſunl” 11. 
“ dominum regem vel communitatem ary tante b 
e tibus, predicti cancellarius & ſcholares, per procum Wl th; 
© tores ſuos, alios ſibi appropriant, et qui non ſunt ſchoſ i. 
4 lares, ut ciſſores, barbatores, ſeriptores, parcaminarid 221 
% & hvjuſmodi, qui non ſunt de juriſdictione ſui, & q q 
c habent, in eadem villa, uxores, ſamiliam, & mercan hl .. 


" firmariorum ſuorum—Ad quod, per prædictum ca 


4 diſas ſuas, & hoc ad grave damnum domini regis, 


6 cellariut 


IS 
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« ceflarium & magiſtros, ac etiam per prediQos majorem 
« & burgenſes, unanimiter eſt concordatum, quod, de 


« ſtatis prædictæ niſi clerici et eorum famiſi et ſer- 


tres, & alij homines de officio, qui ſunt de robis ip- 
« forum clericorum. ““? | 2 
They alſo produced an indenture, or ſort of agreement, 


Hen. 6. 1459, by which agreement the city admitted, that 
the magiſtrates of the univerſity were joint conſervators 


vileges of the uni ver ſity were enumerated, and, among them, 
brbers with their houſehold. There was, however, no evi- 
dence given to ſhew the extent of thoſe privileges, or 
whether the exemption from ſerving the office of conſtable 
was included in that general expreſſion. It appeared that 
the prefent corporate name was the ſame as in the char- 
ter of 3 Fac. 1. In a modern corporation book, begin- 
ning in the year 1776, the title of the entry of the meet- 
ing of the zoth of September, was For the elefliom of 
« officers,” —and nothing was ſtated in the book of any 
other buſineſs being done at ſuch meeting. It mentioned 


ny of the election of each being ſimply.—“ A. B. was 
choſen conſtable for the ward of C, and ſworn in.“ 
After the evidence was cloſed, it was contended, at the 
trial, on the part of the defendant ;—1. That the proſe- 
cutors had not proved the cuſtom as laid. The preſence 
of the mayor and aſſiſtants appeared to be neceſſary at 
the meeting, and it alſo appeared to be part of the uſage 
that each conſtable ſhould be named out of a liſt deliver- 
ed in by his predeceſſor. But neither of thoſe circum- 
ſtances were laid as part of the cuſtom, in the ſecond 


It was ſaid, to ſhew, that the election was made accord- 
ing to the charter of 3 Jac. 1. not by any preſcriptive 
right, for that, although the nomination for each ward 
vas, de facto, left to the alderman of that ward, yet the 
meeting was open to the whole corporate body. (The 
counſel for the proſecution ſeemed, at the trial, to admit 
that the firft count was too general, and could not be 
ſupported,)—2, It was inſiſted by the defendant's counſel, 
that, ſuppoſing the cuſtom had been proved to exiſt as laid 
in the indi&ment, and that the appointment had been 
azreeable to the cuſtom, ſtill the defendant muſt be ac- 


the univerſity, and, as no inſtance had been ſhewn of a 
Wriculated barber having ſerved as conſtable for the city, 


Vor. 


between the univerſity and the city, in the 37th year of 


ef the peace, and the particular perſons intitled to the pri- 


nothing of the mode of electing the conſtables ; the en- 


quitted, becauſe he was dearly intitled to the wn of 


the 
(s) 5. e. Nlumioators of manuſcripts. kg probably the werd & 
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1780. 


« cxtero, nullus gaudeat libertatibus ſeu proivilegits univer-. The 3 . 


againſt 


« yientes, parcaminarii, kminarii (a), ſcriptores, barba- RovtTuzpes, 


[ 534 


count of the indictment. The uſage, as proved, ſeemed, 


/ 


Limner,"! 


4 r ry OT 
£7 \ — 


534 CAsSks IN MICHAELMAS TEZu 
1780. the, exemption from that office ought to be conſidered a; 
dee of thoſe privileges. pA ud | 


The Kino To thefe objeQions, it was anſwered ;—1. That, as to 

againſt the A 3 Jac. 1. it was out of the queſtion, for 

RovTLEDGE. that Oxford is a city by preſcription, and it did not appear 

& that the city had ever accepted that part of the charter 

relied on by the defendant. With regard to the variance 

| between the evidence and the cuſtom as laid, it was not 

1 5351]. material; it had not been ſaid, by any of the witneſſe,, 

' that the meeting was neceſſary to the appointment of con- 

ſtables; it was only proved that, in fact, they had been 

appointed at that meeting ; but that was merely matter of 

convenience, becauſe the aldermen muſt meet in the hall 

that day, in order to ſwear in the mayor. = 2. The ex- 

emption claimed could not be ſupported on the indefinite 

and general exprefiions in the ancient inſtruments which 

had been read, eſpecially as the defendant was merely a 

colourable ſervant of a college; and others, who, de fat, 

i ſtood in ſimilar predicaments had been proved to have 
' ſerved the office. DE, | 

' BoLLEtR, ace in ſumming up to the jury, ſaid, there 

were two diſtin& queſtions in the caſe, perfectly inde- 

pendent of one another, and he would take their opinion 

- ſeparately on the firſt, becauſe, if that opinion ſhould be 

one way, it would become unneceſſary for them to con- 

1 | ' ſider the other queſtion. He then ſaid, that, if the prac- 

i t - tice was at all reconcileable to the charter, that muſt be 

| taken as the authorſty and rule for the appointment of the 

x ' conſtables ; and that-it. ſeemed to him, that the nomina- 


tion by the aldermen might be confiſtent with an elefior 50 

by the mayor, Fc. and commonalty. It was not denied ar 

that part of the charter had been accepted; the preſent tha 
corporate name was that given by the charter; and he ko 

was inclined to think, that a charter muſt be accepted in vrt 

toto, if at all [I]. There was no liſt mentioned in the in- poo 
dictment, yet that was proved to be an invariable part o exe 

| the uſage. The entries in the book, relative to the mect- tal 

ing, ſeemed to ſhew, that the chief, if not the only, pur- WA | i 

poſe, was the election of officers. Upon the whole, he Ide 

| inclined ſtrongly for the defendant, on this head. thoſ 

The jury, however, which was ſpecial, but conſiſted Pref 

| chiefly of tales men, found this queſtion for the proſe- Wi to 

cutors. | | de 

The judge afterwards ſtated, and obſerved upon, the F 

evidence on the head of the exemption ; and ſeemed to tour 

think, the 

WE? nnd | 1 

Ii] Vide Rex v. Cambridge, E. 5. cept one in part. x For the doctrine de 
Geo, 3. 3Burr 1656. 1651. 1663. where concerning the acceptance of charters, fich 
it is held, that a new. corporation muſt vide Rex v. Amery, H. 27 Ces. 3. de 


accept a charter in ?oto, or not at all; Term Rep. 575 to 590. & §. C on 2 
but that ong art exiſting may ace writ of error in Dom, Proc. 30 Ce. 3. 
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think, that it was to be preſumed that this was compre- 1780. 
hended in the general word ** privileges, unleſs the con 
ry had been ſnown. ; | © The King 
The jury, however, found this queſtion alſo for the againſt | 
proſecutors 3 and there was a general verdiQ againſt the Ro box. =' 
defendant, . *© f 47% h | | | 
On Thurſday, the gth of November, Bearereſt obtained (2% 
4 rule to ſhew cauſe, why a new trial ſhould not be | 
gunted, and, this day, the caſe was argued, by the At, [ 536 ] 
tney General, Howorth, Dunning, and J. Tones, for the : 


DET. a n 


n- 
en oſecution, and Beareroft, and Th. Milies, for the de- 
of adant. en | h 


In ſupport of the verdi& it was contended: 1. That, 
ſuppoſing there was a material variance between the evi- 
tene and the ſecond count, yet the firſt count was ſuffi- 
cently particular, and might well be ſupported : 2. That 
the variance between the evidence and the ſecond count 
rn not material; there was no proof that the preſence 


ave ofthe mayor and commonalty was a neceſſary part of the 
| cuſtom, nor that the aldermen might not nominate; per- 
here ſors not contained in the old conſtable's lift; and; upon 
nde- the whole, the evidence on this head was ſufficient "to be 
nion kftto a jury: 3. That it was- too violent a preſumption 
d be t imply, that, under the general expreſſion of privileges 
con- " of the univerſity,” this exemption was included. In 
prac- gery caſe of the pariſh- offices, which are of general utility, 
| be il inhabitants houſeholders are liable to ſerve, unleſs there 
ff the s an expreſs exemption, There might be ſome v2aſon for 
mina- ſuch a claim, by thoſe ſervants of colleges who are bound 
leclian o conſtant attendance, but this man was little more than 
lenied nominal ſervant, and belonged much more to the city 
reſent han to the univerſity, However, the office of conſtable 
nd he vol ſuch a nature as to be equally beneficial to the uni- 
ted in rity as to the city, and, therefore, there is no very 


food reaſon why any member of either body ſhould be 
part ol WW cxempt from ſerving. It was, moreover, proved at the 
| meet» nul, that ſeveral college barbers had ſeryed the office: 


„ pur- U is notorious, that al/ college ſervants are matriculated : 
ole, be Therefore, though the entries of the matriculation of 

toe men had not been found, the jury might fairly 
onſiſted i preſume, that they had been matriculated. If they were, 
proſe · N vole inſtances completely overturn the pretended right 


exemption. | 
For the defendant, it was inſiſted, 1. That the fir/? 
wunt, moſt clearly, could not be ſupported. Conſtables, by 
common law, are appointable only at the court leet, 
cr, in default of appointment there, by the conſervators of 
peace, or at the quarter ſeſſions. A corporation, as 
cn, has no right to appoint conſtables. They muſt in- i 
ue themſelves to it, antes ſome particular preſcription, 


on, the 
emed to 
think, 


doctriae 
charters 
Geo. 3. | 
. C. on 


30 Ces. 
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1580. or grant. Hence, in indictments of this ſort, it is K 
4258. indiſpenſably neceſſary, that ſuch grant, or 1 1 ; 
The Kive ſhould be alleged, and plainly ſet forth; 2 Hawk, E. Cx 
againſt 2. 10. 8 46. . Vaws (a), Rex v. Barnard (b) K 
eUTLEDGE. c. As to the variance between the evidence and the cuf. h 
1537 ] laid in the ſecond county it is material and fatal, þ 
y the cuſtom proved, the perſons eligible are limited to 
the conftable's liſt; by the cuſtom /aid, there is no fuch a 
reſtriction. According to the evidence, the appointment 1 
muſt be in a corporate meeting; according to the indif- t 
ment, no ſuch meeting is requiſite.—3 As to the exemption 
| there is no diſtinction to be made between the defend. WW * 
ant's caſe and that of the higheft members of the uni 
verſity ; he is intitled, like them, to the privileges of the 
univerſity, and therefore the queſtion on this head come 
to be, Whether every member of the univerſity is liabe 
to ſerve this office? The counſel for the proſecution feel 
the abſurd extent of the propoſition when tated in this 
manner, and, therefore, would diftinguiſh the defendant b 
from other members of colfeges by the circumſtance df 
his non- reſidence; but it is a notorious fact, that none d . 
the ſervants of colleges reſide within the college, excel co. 
the porter. Are no. ſervants, but the porters, intitledto ket 
the univerſity privileges? Every college is ſituated localy Ml un 
in ſome of the wards of the city, and, therefore, ever il mi 
inhabitant of a college is alſo an inhabitant of the cin co 
fo that the exemptions which members of colleges enjoy 
muſt be perſonal privileges, not at all depending on thei 
not inhabiting in the city. 1 he privileges, by the agree Thi 
ment in the reign of Hen. 6. extend to barbers with the M: 
huſcho!d. This expreſſion goes very ſtrongly to ſhewth 2dn 
perſons of the defendant's deſcription are intitled; of: 
barbers with their kouſeho/d cannot be ſuppoſed to hall rue 
lived within the walls of a college. The following reaſon in: 
evince that the exemption claimed by the defendant Wn dee 
among the privileges common to all members of the un buy 
verſity. 1. That the univerſity has a ccnpt-leet is en 
known, and appears by the caſe of Ruf u. The Chance ,... 
& Scholars of Oxford, in Salkeld (c), as well as by 
ſtatute of 13 El. c. 29. which ratifies, to both u 
ties,“ all liberties, Ec. letes, law-daya,. fe,” Nowt 5 
appointment of conſtables is ĩneident to ever Sπν (c) 
2. The magiſtrates of the univerſity are 59. 
the peace, and to ſuch the office- of conſtabſe is nee (d, 
and ſubſervient. 3. Every matziculated; penſn is a 
the homage of the „ leet, aud liable to! 
appointed a conſtable there, and: it is ſaid by Howkint! 
(a).B. R. M. 21 Car, 2. 1 Mod. 24. B, K. T. 1 Ann. 1 Salk. ; 
6 B. 1. 6 


9 Will, 3. Comb, 416, 
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no man can be of two leets (5). Much leſs can the 
fame perſon act, at the ſame time, as the officer of two 


exiſt, a member of the univerſity may be appointed a 


ſtances might be cited in which the court 
held perſons to be exempt from ſerving this office, be- 
cauſe it was incompatible with their other duties: as - 
urney :; becauſe they art attendant on the courts of juſ- 
tice; Prouſe's Caſe (c): and aldermen of London ; becauſe 
they ought to be reſident in that city, and are fineable if 
abſent ; Andy's Caſe (d). 


which induced the counſel for the city to wave the general 
count, at the trial, was, that they knew it gould not be 
ſupparted, With regard to the cuſtom laid in the ſecond 
count, the circumſtance of the liſt is an eſſential variance. 
lhe alderman cannot appoint, ad libitum, any one of his 
ward : he js confined to the return made by the former 
conſtable. As to the exemption, the univerſity has a ſe- 
parate juriſdiction eſtabliſhed by ancient wiſdom, and it 
v efſential to its happineſs and peace that this ſhould 
continue. The body of the univerſity has always been 
kept diſtinct from the city at large; and I believe every 
univerſity in the world is ſo conſtituted. Who is it, in 
this caſe, that claims the exemption? A ſervant of the 
college, named in the ſtatutes, with an ancient fee, and 
duties which require attendance and ſervice in the college. 
All colleges have ſervants of this ſort. For many years, 
| had the honour of being counſel to one of the colleges, 
and had an ancient fee annexed to my office. It ſeems 
admitted, that, if the defendant reſided within the walls 
of the college, he would be exempt. But it is certainly 
true, that none of the ſervants but the porter do live with- 
in the walls. Beſides, the agreement with the city, which 
declares that the privileges extend to barbers with their 


tendant ſeems to be a fully privileged perſon. I think the 
yerdi&, on both points, contrary to evidence. 
The rule made abſolute [1]. 


(6) 2 Haul. c. to. 4 12. 


359. 
(d) B. R. T. 16 Car. 1. Cre. Car. Geo, 3) 


\ 
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Lord MansFiELD,—I am well perſuaded the reaſon 


bwſeho/d, overturns ſuch a diſtinction. In ſhort, the de- 


1780. 
different juriſdictions. Vet, if this exemption does not The Kins 


againſt 


conſtable both by the city and the my IE RoyTLID0Bs 
las expreis 4 | 


a® . 


(e) B. R. M. 10 Car. 1. Cro. Car. 75 There has not yet been any 
new trial had, (Vacation aſter T. 24 
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N= <a  ABERNE THY again LANDALE. 

25th Nov. 
An officer or If action was tried before BULLER, Fuftice, at the 
put heron Sittings after laſt Trinity Term, when a verdi@ wy 
Ow. arg found for the plaintiff, ſubje&to the opinion of the court 
a letter of on acaſe which, (as far as is material,) ſtated: That the 
margue, for cet defendant was captain of a ſhip called the Minclcunbe, 
e ec va which was provided with letters of marque, and was to 
age and a ſhare cruiſe for three months [2], and then proceed to the coaſt of 
of all pre, Africa, and from thence to America: that the plaintif, — 
ge, in conſideration of 5/. by the month as wages, and of cet- 
the wages if tain ſhares of all prizes which ſhould be taken by the 
the ſhip is Winchcombe in the courſe of the cruiſe, entered on board 
age 1 the ſhip, as ſecond lieutenant, and ſubſcribed certain at- 
her voyage, al- ticles, by whieh, among other things, it was agreed be- 
though he ſhall tween the defendant as captain, and the plaintiff, together 
5 oy m—_ with ſeveral other perſons, as the officers and crew of the 
<A the 3 ſhip; that the plaintiff, as ſecond lieutenant, and the ſaid 
ture, as prize crew; ſhould repair on board, and proceed in the ſhip, and 
ag ie duly ſerve, in their ſeveral capacities and ſtations, in her 
rkos atm then intended voyage from London to the coaſt of Africa, 
courſe ofthe and at and from thence to ſuch place or places in America 
2 » as the ſaid. maſter, or other maſter or maſters for the time 
being, ſhould direct, and from thence back to the port of 
| Londm,or ſome other her diſcharging port in Great Britain: 
and that the wages or monthly pay to grow due to the ſaid 
officers, ſailors, and others belonging to the ſaid veſſel, for 
theirſervige on board thereof that preſent voyage, ſhould 
be paid to, and accepted by them, in the manner follow- 
ing; viz. one half part thereof at the port or places of the 
andy of the negroes in America, and the remaining pait 
thereof, and alſo the wages which ſhould afterwards be 
come payable within 30 days next after the ſhip's arrival at 
her port of diſcharge in Great Britain: That the ſhip ſailed 
from London on the 25th of May, 1779, and on the 1 of 
Auguſt, took a Spaniſb veſſel, of which the plaintiff ws 
appointed prize-maſter : That he carried her into Liſbn, 
where he continued, till January following, in the cares: 
the prize and her cargo, and till the ſame were diſpoſed o 
by the agent appointed by the owners of the Winchconde, 
and afterwards took his paſſage to Fngland, and arrived on 
the 15th of February: That the Winchcambe, on the 3d 0 
[ 540 ] September, was taken by.two Spaniſh men of war, in her paſ 
ſage to the coaſt of Africa, after the time limited for cru 
ing, and beſore her arrival at the port or place of delivery o 


the ucgroes in America, mentioned in the articles, 0! . 


[2] S.fra, Here v. Bride, p. 527. 


IN THE TWENTY-FIRST YEAR OF GEORGE m. ' $46? 


ITE ; a . 2 == * 
ker diſcharging port in Great Britain, or at any other port 1780. | 
whatſoever. © 8 . B 
The queſtion ſtated for the opinion of the court was, azzxxerur” 
Whether the plaintiff was entitled to recover (38 J. 7 5. 8d.) againſt 
the whole of the ſum demanded by the action [ 1 ], or any LILA“ 
part of it ? The caſe was argued on Tueſday, the 14th of 
Niember, by Baldwin for the plaintiff, and Erſkine, for the 
deſendant. N | 
For the plaintiff, it was contended, that the juflice of 
his demand could not be diſputed, ſince he had continued 
in the defendant's ſervice till his return to England. He 
did not deſert the ſhip, but left her by the command of the 
defendant. It is indeed laid down as a general maxim, 
That freight is the mother of wages; but the reaſon of that 
max im is, that the ſailors may have an.intereſt in the ſafety 
u- of the ſhip, and may be thereby induced not to leave her 
in caſes of danger, but to exert themſelves in her defenee; 
but, here, as the plaintiff had, by the orders of the captain 
ft the ſhip, he could not act at all in her defence, and 
therefore the reaſon does not apply in the preſent in- 
ſtance. The rule is certainly not univerſal, and without 


ber exception. If the ſhip is ſeized for debt, or for having 

rica, contraband goods on board, it has been held that the ſailors 

erica have a right to their wages up to the time of the ſeizure, 

time becauſe, though the voyage was never completed, that was 

rt of N oving to the act of the owners, and not to any negligence 

Itain: the crew. | | s 

> ſaid On the other ſide, it was inſiſted, that, as the ſhip was 

|, for WWW taken before any freight had been earned, the plaintiff 

hould could recover nothing for wages. If a mariner is diſcharged 

llow- he is entitled up to the time of the diſcharge, although the 

f the WW hip afterwards be loſt, but here the plaintiff never was 

; part BY diſcharged. With regard to all queſtions concerning 

ds be- wages, the officers and common mariners are exactly on 

wal the ſame footing; as was held in the caſes of Hooke v. 

ſailed Mireton (a), and Baily v. Grant (ö). If the plaintiff had { £41 1 
iſt of WW urived from Liſbon before the arrival of the ſhip, and ſhe 4 2 
ff wa BH had afterwards arrived ſaſe, he, as well as the officers and 

Lien, crew on board, would have been entitled to wages up to 

care d the arrival; for he continued to belong to the ſhip, and 

oſed o was ſtill ſubje& to the ſame conditions with the reſt of the 

donde, crew. But ſuppoſe he ſhould be thought to have aded in 

ved on mother capacity than as one of the crew, when he was 

36 Pp employed in taking care of the prize, his remedy is not by 
zer Pa proceeding for wages under the articles, (which was the 
r C7ul only point gone into at the trial, ) but he ought to bring an 
very 0 14 action, | 
„ot 1 [1] Being at the rate of 5/ fer (a) B. R. M. 10 Will, 3. 1 Ld. 


month from the day the ſhip failed, Raym. 397. » 
o that of the plaintifi's return to Eng- (5) B. R. 11, 12 Will, 3. 114, 
la, Ran. 632, Kt. 


— 
1780. 


As ns entitled to in that reſpec. 


againſt 


_ Laywpals. - 
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aAion, upon a quantum merait, for work and labour, The 


court cannot now aſcertain or apportion what he may be 
- Baldwinzin reply, obſerved, that the ſum might be eaſily 
titled to wages for the time he was on board the ſhip, thoſe 
wages would be calculated in the proportion of 5 . 
month, and, as there was a general count in the declar- 
ation upon a quantum meruit, he might under that count, 
recover likewiſe what heearned during the time he had the 
care of the prize, which it would be reaſonable alſo toalloy 
at the rate of the ſtipulated monthly wages. 

 LordM ansrierp ſaid Baldwin's diſtinEtionſeemedequi. 
table, but that he thought it would be difficult to draw 


| ſuch a line, for that, after the plaintiff went on board 


14 


the prize, he muſt ſtill be conſidered as belonging to the 
Winchcombe. | | | 
Dunning, on the ſame ſide with Erſkine, obſerved, that 
this ſhip had two characters, one, that of aprivateer, the 
other, that of a merchantman, That, in like manner, the 
plaintiff had two characters, the one, as an officer of a 
Privateer, the other as belonging to a merchantman. la 
the firſt character, no wages were due to him, The 
chance of a ſhare in prizes was the conſideration for ſerving 
in that capacity; and the plaintiff had in fact received 
that conſideration ; and, if the ſhip had taken more prizes, 
his gains would have been proportionably increaſed. As 
belonging to the ſhip in her capacity of a merchantman, he 
mult be ſubject to the general rule, aud no freight having 
been earned, no wages were due, 

I he court took time to conſider, and, as the caſe did not 
Nate the whole of the articles, Lord MaxsFIxIp directed 
Full copy to be ſent him. It appeared, however, that no- 


thing material had been omitted. 


This day his Lordſhip delivered the opinion of the court 
to the following effect. | 

Lord MansfIELb,—As a ſailor on board a ſhip on 4 
trading voyage, the plaintiff is entitled to nothing ; for 
freight is the mother of wages, and'the ſafety of the ſhip 
the mother of freight. The plaintiff's counſel endeavoured 
to ſupport his caſe on another ground, and contended, that 
he was entitled to a ſum equal to his wages, upon the guar- 
tum meruit, for the care of the prize, The ſhip was a ff. 
ter of marque, and, before her yoyage, was to cruiſe for 
three months, All the crew were to ſhare in what prize. 
might be taken, in certain proportions; and it is admitted 


: that the plaintiff has hag his ſhare of the prize which wa 


aCually taken, The queſtion then is, whether he can nov 
make any demand, in the nature of wages, for thetime he 
had the care of the prize; and the light in which it ſtrikes 
us, is this. The ſhip ſets out in a double capacity; * 


rm a trading voyage, and to carry oes from 1 
ou America ; but, before that, ſhe Ripa” v for 1780. 
three months as a privateer. All demand on account of re 
the trading voyage is gone. But, in her character as a againſt 
privateer, the crew are entitled to no wages. They all Lanpats. 
run equal riſks, and take their chance of their reſpeQive | 
ſhares in prizes. | 
The poftea to be delivered to the defendant.. 


Mzc1T againſ® Jon xSso u and Another, Admi- Satviday, 
niſtrators of Lowe, 25th Nov. 


A CTION of debt on a bond — The plaimiff, in his de- The eas of 
claration, averred, that, after the death of Lowe the an inteftate 

ebligor, adminiſtration of the goods and chattels of the ſaid ie veſted 
laue, at the time of his death, was duly granted to the de- by 3 
ſendants.— To this the defendants pleaded; 1, ] hat ſuch if tetters of ad- 
xminiſtration was not granted to them ; 2. Noneſt factum; miniſtration are 
i That they had fully adminiſtered, —On the two firſt fr vga, 
pleas i ſus was joined, To the third, the plaintiff replied ; of a warrant 
That on the 23d of January 1780, the defendants had fron the king, 
vers goods and chattels, which were of the ſaid Lowe at ;, 2 
the time of his death, in their hands to be adminiſtered, firm, ua. 
with which they might have ſatisfied the plaintiff's debt.—- To ray 
Upon this replication +/ſue was alfo joined. 3 

The cauſe came on for trial, before Lord MAnsF1ELD, additional 
i Guildhall, at the Sittings after laſt Trinity Term, when a clauſe, „For 
rat was found for the plaintiff, ſubject to the opinion wet ns _ 
& the court on a caſe reſerved, The caſe ated ; that the jelly. — 
Phintiff”s demand aroſe on a bond given him by Ra/p4 be an(werable 
laue deceaſed, dated the 6th of January 1975, in the my Pap "Haba 
penal ſum of 2401. conditioned for the payment of 1 20/, er war bow 
ind that on this bond there was due to the plaintiff, at tcftate, and ſhall 
ſhe time of the trial, the ſum of 142). It then ſet forth de eme 
nin ſitton taken on the body of Lowe, before the coroner 3 din 42 
of Liverpoole, on the 10th of April 1779, by which, upon to queſtion the 
he view of the body, and the teſtimony of witneſſes, it va1'dity of the 
vis found, that he, being confined in the gaol of that ot up nog! 
Pace on a charge of felony, had taken a large quantity of 
budamum, on purpoſe to poiſon himſelf, and that he was * [ 543 ] 
feb de ſe. The caſe then ſet forth three other exhibits, vis. 
. A memsrial by the defendants, as treaſurers of the ſo- 
* called ** The Amieable Contributionſhip, or Hand- in- 
T Hend Office, for inſuring houſes and buildings from 

hre,” to the commiſſioners of the Treaſury. 2. A war- 
u, under the ſign manual, in conſequence of this me- 
moral, dire ed to the advocate, and procurator general, 
| either of them. 3. Letters of Adminiſtration granted 


thereupon 
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thereupon to the defendants, by the archbiſhop of Carer. 


bury. The ſubſtance of the memorial was; that Lowe had 
inſured, at the office of the defendants, the ſum of 2350. 
on a building called the Emanuel hoſpital for the blind, in 
Kentiſh Town, and that the landlord of the building had 
alſo enſured 1 200/. upon it; that, afterwards, the build. 
ing was conſumed by fire, and ſuſpicions ariſing in the 
minds of the directors, that this happened by the malicious 
and wilful act of Lowe, they had taken great pains to dif. 
cover the truth, and bring him to juſtice, and, having re- 
ceived abundant circumſtantial evidence of his guik, they 
procured a warrant for apprehending him; that he was 
taken at Liverpoole, and committed by the mayor, to the 
goal of that place, to be conducted to London the next day; 
but, that, to avoid public juſtice and diſgrace, he poiſond 


himſelf, and died a few hours after his commitment; that, 


upon the inquiſition before the coroner, he had been found 
felo de ſe, and was ſentenced to be, and accordingly was buried 
in the king's highway ; that he died poſſeſſed of a conſider- 
able perſonal x al particularly, 7ool. capital ſtock, three 
valuable leaſehold houſes, beſides furniture and other ef- 
fects, which the memorialiſts were informed, had been, or 
were about to be, ſeiſed for the king's uſe ; that the land- 
lord of the hoſpital had demanded the 12001. of the office, 
and that they thought themſelves bound to pay it, and in- 


tended ſo to do; and that, in proſecuting the enquiry and 


apprehending Lowe, the office had expended gol. 7s. 6d. 
they therefore prayed, that they. might be paid the ſaid 
ſums, of 1200. and gol. 7-. 6d. out of the eſtate and eſ- 
fects of the ſaid Lowe, or ſuch parts of the ſaid ſums as to 
their Lordſhips ſhould ſeem meet. The material part of the 
warrant was as follows: We do hereby command, that 
* you appear on our behalf before the prerogative court of 
& Canterbury, and aſſert our right to the ſaid perſonal 
5 eſtate, and effects of the ſaid Ra Lowe, and there- 
© upon obtain letters of adminiſtration, for our uſe, unto 


„ (the defendants,) they giving good and ſuſficient ſecurity, 


« for their duly adminiſtering and accounting to us for the 
« ſame.” The letters of adminiſtration were, in all reſpeQs, 
in the uſual form and wor Js, except, that after the con- 
cluding clauſe, viz. © And we do, by theſe preſents, ot. 
& dain. depute, and appoint, you adminiſtrators of all 
„ and ſingular the goods, chattels, and credits of the ſaid 
& deceaſed,” theſe words were added, ** For the uſe and 


© benefit of his majeſty.” After theſe exhibits, the cite 


proceeded to ſtate, that the defendants had received, under 
the above circumſtances, from the effeds of Low!, a; 
ſum of 11341. 197. 1d. and no more, and that, before the 


commencement of this action, they had paid the ah 


0 


the circumſtances, was entitled to recover, a verdict was 
0 be entered for him, with 1s. damages, and 407. coſts, 
and the 1212 to be indorſed, That the defendants had 
« poſſeſſe 

6 re If they ſhould think he was not entitled to 
recover, then a nonſuit to be entered. 


* * 


the court ſhould be of opinion that the plaintiff, under 


d aſſets of Lowe, fufficient to ſatisfy the plaintiff's 


The caſe was argued on Friday, the 24th. of November, 


by Reake, for the plaintiff, and Davenport, for the defend- * J 
ants. The court defired Davenport to begin. 


He argued to the following cffeQ.—As it appears that 


Lywe was felo de ſe, by the record of inquiſition, that is con- 
cyſive evidence of the king's right, againſt all the world. 
There was a time in this country, when the crown had an 
immediate right to the effects of inteſtates, without the in- 
terpoſition of the ordinary, or metropolitan, This at leaſt 
laid down by Lord Coke, in Henſloe's Caſe (a). It is true 
the doctrine of that caſe is denied in Manning v. Napp (ö). 
But, whether the law was fo, or not, makes no difference 
in the preſent caſe ; for, as the party died ſele de ſe, the 
whole veſted immediately in the crown, and the king 
might have taken poſſeſſion of the effects by the ordinary 
proceſs of extent, ſo'that the letters of adminiſtration are 
to be conſidered as -mere waſte paper. I ſuppoſe, how- 
ever, that, in practice, it has been thought neceſſary, ſince 
the caſe of Manning v. Napp, for the crown to take the 
aſiſtance of the ordinary, in appointing proper perſons to 
ale, but ſuch perſons can have no authority to adminiſter, 
the effects. Being forfeited, they are not the ſubjeQ of — 
«miniſtration, Before the ſtatute of 13 Edw. 1. ft. 1. c. 19. 


the ordinary could neither ſue, nor be ſued. If he got 

poſſeſſion of the inteſtate's eſſects, he might keep them. 

by that ſtatute, he was rendered liable for the debts of the 

inteſtate, as far as the goods ſhould extend; and, by 31 

Elw. 3. ſtat. 1. c. 11. he was made compellable to grant 

miniſtration of the inteſtate's goods, to his next, and moſt 

lawful friends, who were thereby authoriſed to ſue for 

lebts owing to him, and ſubjeQed to ſuits for what he 

owed. But, in this caſe, could the ordinary have been 

ſved under the ſtatute of Edw. 1. or compelled to grant 

miniſtration under that of Edw. 3-? The inteſtate left no 

ſs to be adminiſtered. The defendants are merely re- 

vers, They cannot be ſued, nor have they any right, 

der the letters of adminiſtration, to retain for any debts due 

b) the inteſtate to themſelves. It was abſurd io make out 
p the 


(a) T. 42 EL. 9. Co. 38. b. (3) B. R. T. 4 V. & M. 1. Sal. zy. 
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of the hoſpital, 1205/. 5s. on his ſaid claim, and had 7x 780. 


aded gol. -7s. 6d. in proſecuting the aforeſaid en- | 
_ „and in the apprehending of Lowe. | — 
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7+ the letters of adminiſtration in the ufual form, Howe: 
s 780, the additional clauſe, properly, directs the defendants tons un 
Meir for the uſe and benefit of his The eſſedts veled * 
againſt completely in the crown by the forfeiture, hut as the is * 
Jounsox. ſurance office fuffered a material injury by the very ad n * 
conſequence of which the forfeiture tank place, they had * 
fair equitable claim, and they have received an authority u , 
collect. But ſill the frig rig is reſerved ; and the c 
may diſpoſe of the eas, when collected, as it thinks ft, ſeq! 
Becauſe it was held, in the caſe af Manning v. Napp, tha of 

the king could not grant ſuch an authority by letters patent naf 

[ 546 ] the practice has been, for him to fend to the ecoleſialtial only 
court, and to have a deputy appointed to collec the eſſeq WM .. 

for his behalf. It would be ſtringe, if this aſſertion of his 10 

right ſhould be conſtrued to diveſt that very right, and uu nun 

entitle the creditors to what by law belongs to the king gan 

This action is founded on the ſuppoſition, that the de L 
fendants are liable to the debts, in conſequence of the ug. 

ters of adminiſtration ; but the complete anſwer is, that u phi 

letters of adminiſtration have been granted to the purpoſe Wi # | 

and which have the effe&, of making them anſwerable f to th 

the debts. If the plaintiff bas any equitable claim, i h U 

is entitled to favour, he ſhould apply by petition, as e 
defendants have done. This action is founded upon in pc 

claim of ſtrict right, and, if it is ſupported, the King wi... 

loſe one of his great prerogatives, and the title of the cron nat 

found of record, by the inquiſition, be diveſted by the coal 

of the eccleſiaſtical court [#112]. for a 
Rooke,—This is not a new practice. It is of courſe fi 4. . 

the treaſury to aſſiſt parties in ſuch caſes, when they end 

ſhew ſuch an equitable right. I admit that the crown da n 

not take the goods of felons ſubject to their debts. X bf 
although, by the prerogative, the property veſts in gan. 

king diſcharged of all demands, I inſiſt that he may va ccle 

and that in this caſe he has waved, his prerogative in th W 

reſpect. He may exerciſe the prerogative of mercy, in by th 

gard to forfeited property, as well as life. Though Mad: 

branch of the revenue, by the civil liſt act, makes part und o 

the aggregate fund, yet an expreſs power of diſpoſing 1 

is reſerved (a), As the power is undoubted, the a em 

queſtion is, in what manner it has been exerciſed in! As 

preſent inſtance. Now it ſeems to be clear that the crc 105 

has directed adminiſtration to be granted for the gene en. 

benefit of the creditors, reſerving a right to diſpoſe of een t 

ſurplus; which no doubt was intended for the defend con, 

Is this inconſiſtent with law ? Moſt certainly not. hat in 

ordinary is bound by ſtatute to grant adminiſtration for ten n 

payment of the inteſtate's debts ; but, even en, nanu 

HE. Qualif 

[+112] Jide Wentw, Office of Ex- (a) 1 An, ft. 1. c. 1. f 8. eowy 


ecutor, 134, 
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fire direction by ſtatute, he was bound in conſcience ſo to 
5, and the chancellor would now, independent of any 
fatute, compel him. Here, both the crown and the or- 
dinary are concluded ; the erown, by the ſign manual; 
he ordinary, by the letters of adminiſtration, What was 


proceedings ? The letters of adminiſtration were granted 
zpon the application of the king's advocate general, in con- 
ſequence of a warrant ſrom his majeſty, and by them the 
&tendants are, (in the uſual form,) expreſsly directed to 
yay the debts of the inteſtate, The concluding words can 
mly mean that they are to account to his majeſty for the 
werp/ur. All parties intereſted have concurred in giving 
nlidity to the letters of adminiſtration ; the king, by com- 


| manding his advocate to apply for them ; the ordinary, by 
king WW erantig, and the defendants, by accepting, them. 
e & Lord MANSFIELD aſked, if there were many inſtances of 
de la this ſort, (as had been alledged in the argument for the 
hat uK plaintiff," and it ſeemed to be agreed, that it was common 
r poſe a for the crown, in caſes of outlawry, to grant a ſign manual 


to the creditor who has proſecuted to outlawry. 

His Lordſhip ſaid, there was 10 doubt the juſtice of the 
aſe was with the plaintiff ; but that there was a difficulty 
in point of law, viz. whether a right veſted in the crown 
eould be waved or relinquiſhed in any other way hut by 
matter of record, The king, his lordſhip ſeemed to think, 
could not, in point of law, reſort to the eccleftaſtical court 
for adminiſtration, the forfeiture having, ip/o fafo, veſted 
the whole in him. But then he aſked, whether the de- 
fendants, who had, de ſaclo, accepted theſe letters of ad- 
niniſtration, could now object to them. They were not, 
te ſaid, void on the face of them ; and, if they had been 
granted irregularly, recourſe ſhould have been had to the 
teeleſiaſtical court to repeal them. Y 

WuLrs, and BuLLER, Juſtices, were of opinion, that, 


„ue acceptance of the letters of adminiſtration, the de- 
ough W Kodants were precluded from queſtioning their validity, 
2 ny nd operation; and ButLER, Juſtice, thought that, for 
* | that reaſon, none of the evidence which tended to impeach 


them ought to have been received at the trial. 
ASHHURYT, Juſlice, cor.curred in thinking, that, if the 
bers of adminiſtration had been in the uſual form, the 
&fendants were, by their acceptance, bound not to queſ- 
bon their validity. But he ſaid, that the eccleſiaſtical 
urt, in this caſe, had no inherent authority to interfere ; 
Mat it was only authoriſed to act in conſequence of the 
ben manuah; and that, according to the terms of the ſign 
kanual, the adminiſtration was to be granted, without any 
(ulification in favour of creditors, for the benefit of the 
1, and the defendants were to give ſecurity that ow 
| woul 


he intention of the crown, as it is to be collected from the [ 547 } 


os 
1780. 
Meoir 


againſt 


ouN sow. 
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IN 
\ 1780, would duly account to the crown. The eccleſiaſtical court [t 
& therefore, had exceeded. its authority, and the letters of that! 
Meorr adminiſtration, in as far as reſpected the payment of the ccedi. 
againſt debts, were a mere nullity; and there was no occaſion to this e 
Jouxson. apply for a repeal of them. He agreed, that the juſtice of court 
2 the caſe was with the plaintiff, and that he had a good woul 
- -.. - gronud to petition to be paid before the defendants, but Ag 
was afraid, that, if the court ſhould decide that the eccle. that | 

ſiaſtical coart could, by ſuch an act, diveſt the property of WM bib" 

the crown, a dangerous precedent might be eſtabliſhed. althot 

; I he court took time to conſider till this day, when Lord the (| 
A M ansrFitLp delivered their unanimous opinion, asfollows: the u. 
Lord M ansF1ELD, (after ſtating the e iſe,) Upon the point 

whole ot the facts, it was argued, by the counſel for the e © 
defendants, that the perſonal eſtate of Lowe was veſted in ge 

the crown by forfeiture, in conſequence of the ſuicide ta, 

found upon record, and that this property could only be cot 

diveſted by matter of record, which lettersof adminiſtration WW" ! 

are not; that the plaintiff, therefore, had no right to re- On 

cover againſt the defendants, but ought to apply to the f- 

vour of the crown. But we are all of opinion, on con-. 

ſideration, that theſe letters of adminiſtration are not void the 

on the face of them, There are many inſtances where WW") | 

ſuch adminiſtration may be granted for the king's uſ:. under 

Suppoſe Lowe had been a baſtard, or, being legitimate, had eipre 

died without any next of kin. The king, in ſuch caſe, n 

would have taken, as ultimus heres, but ſubje& to the þ Gee. 

dehts of the inteſtate. Not being void, we think the C cal 

ne 


court cannot, in this caſe, enter into the queſtion, whether 
the letters of adminiſtration are voidable; and the ground 


of our opinion is, that the defendants, who have accepted [he 
and acted under them, ſhall not be permitted to deny their 45 & 
validity That is jus tertii ; and we are of opinion that ds 
the evidence on that part of the caſe ought not to Lor 
have been admitted. . ploy 
| The poſtea to be delivered to the plaintiff. Ms 
[ 549 ] 72 hs 
Tue ſday, 4 | bale: 
28th Nov. The Kix againſt WrrTBREAD. ow! 
A certiorari ALES had been obtained, in Eafler Term, 20 C. 3+ her r 
will not lie to to ſhew cauſe, why a certiorari ſhould not iſſue o 
vidios By the remove a conviction, by the commiſſioners of exciſe, tm wi 
commiſſioners the double duties on beer (a, into this court; and, u me 
of exciſe for the ſame term, on Fedneſday, the 26th of April, caul 
ob akon was ſhewn, by the Solicitor General, (Wallace,) and Wi 0 K 
ien. — Dunning, Davenport, and H. Cowper, argued in ſup lt] 5 
port of the rule, e 5 
| 6 1 


(a) Under 12 Car, 2. c. 24. 0 33. 


= , i 


4 — 
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7 59. | 

, [t was oppoſed on two grounds; 1. It was contended, 7x 780. „5 ͤ 
of that a certicrari would not lie, in mT caſe, to remove pro- , 

5 ecedings before the commiſſioners of exciſe ; 2. That, in The Kix | 
i thiscaſe, there were not ſufficient reaſons laid before the againſt 

b court to induce them to grant the certiorari, even if it Wur- 

od would lie. : : ; BREAD, 

* Againſt the rule, on the general queſtion, it was ſaid, 

" that there was not a ſingle example ſince the firſt eſta- 

of büſament of the board, where ſuch a writ had iſſued, 

though they try ſeveral thouſand cauſes in a year. As 

„ee flatutes had eſtabliſhed a_ court of appeal, that was 

** he regular courſe of redreſs, which the ſegiſlature had ; 
the BY pointed out, if parties thought themſelves aggrieved by 

the WW tt: determination of the commiſſioners. Ball v. Par- 

1 ridge (a) was cited, as a caſe in which it had been held, 

«is WY that, when a juriſdiction is veſted, by act of parliament, 

be commiſſioners, a certiorari will not lie, unleſs it appear . 
tion un they have exceeded their juriſdiction. 
We On the other ſide, it was inſiſted, that the caſe of 8 

» fa. WY 2a! v. Partridge had been often over-ruled [i], and the 

con- WT ily practice was againſt it. It was an authority incident 

void Wo the court to remove every conviction, and this could 

hers ey be taken away by expreſs words. In many caſes 

uſe, Winer the exciſe laws, the power of granting certioraris is 

had eaprcſßbly taken away, which is a ſtrong argument to ſhew 

caſe, bt in all other caſes a certiorari will fie. Thus, by 

» the WW) 676. 1. c. 21. $ 20 C 21. it is expreſsly taken away, in 

the caſes there ſpecified.--Several authorities were cited (5), [ 550 ] 
eth:r u no clear inſtance of a certiorari directed to the com- 
ound ner, of exciſe. could be ſhewn. Fi . 
eptel be caſe ſtood over for the opinion of the court, which 
/ their s delivered, this day, by Lord MaxsFiELD, to the fol- 
1 that wing effect. 


Lord MansF1ELD,—Though great induſtry has been 
g er 
ployed, no caſe was produced in which a certiorari has 
kn granted to remove proceedings before the commiſ- 
oners of exciſe. This circumſtance alone affords a ſtrong 
ound to ſuſpe that none is grantable ; for, in the 
ultiplicity of buſineſs which occurs before them, it is 
aural to ſuppoſe, that ſome perſons, diſſatisfied, (whe- 


Gra. 4 der nght or wrong,) with their determination, would 

ſue toe iſhed to remove it before another tribunal. This 

iſe, for induced us to make further reſearches than the 

ind, ia ment ſuggeſted, and to look very attentively into all 

„ cauſe | the 

pt % N R. T. 18 Car. 2. 1 Sid 296. Rex v.Theed, 2 Ld Raym. 1375. 2 

a Ii] Rex v. Moreley, T. 33 & 34 Str. 608. 8 Mod, 319. Regina v. 
2 2 Burr. 1040, 1042. Town fhend, B. R. M. 1710, cited by 


6 Warwick, gui tam, Ic. v. 
i, Bunk. 106. Rex. v. Tindall, 4 Juſtice. 
. 2458. Anon, 1 Salk. 149. pl. 16. 


Cowper, from a MS. note of Corper, 


1780. 


The Kix 


againſt 
WII 


. BLEAD. 


any officer of exciſe. It then goes on and ſays, * That 


Et 
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in certain caſes, and, in thoſe eaſes, both appeal, ad 


the ſtatutes on the ſubject. The ſtatute of 6 G4. 1 
c. 21. has a clauſe, which was not obſerved upon at th, 
bar, but ſeems very material. It is the 22d ſeQion. f 
the clauſe immediately preceding, ($ 21,) a forfeitur: d 
brandy, arrack, rum, ſpirits and ſtrong waters, is created 


certiorari, are taken away. Then comes the ſection 9 
which 1 refer, which inflits a penalty upon the remon; 
of ſweets without certificate, and enacts that the ſweet 
themſclves, together with the caſks in which they art 
contained, ſhall be forfeited, and liable to he ſeiſed b 


every ſeiſure and ſeiſures of ſuch ſweets, c. and alle 
every other forfeiture and farfeituret, which from and 


** after, &c. ſhall, or may be made, by virtue, or in pu 
** ſuance of any act, ar acts, whatſoever, relating to th F 
duties of exciſe, or to any other duty, or duties, un 3 
. *© der the management of the commiſſioners of exciſ: 1 
* ſhall, and may be proceeded upon, heard, examine 
* into, adjudged, and determined, by the ſame ways an 4 
* means, and, in the ſame manner and form, as is, 1 
are, herein, and hereby, preſcribed, directed, or a; p 
. pointed, to be done, upon ſeiſures of brandy, arrac 1 
* rum, ſpirits, or ſtrong waters, not exceeding as afor 1 
„ ſaid, and that ſuch proceedings thereon ſhall not , 
fable to any appeal, or appeals, or to be removed by cer A 
& fiorari, any thing in this preſent act contained, or or ſt 
Jau, ſtatute, or proviſion, the contrary thereof not the 
„ withſtanding.” Theſe words are certainly very cem m 
prehenfive, and ſeem large enough to include the prefer , 
caſe; for this is a e of double duty. In the ii . 
formation it is ſtated, that the ſaid Whitbread hath orfeit bu 
double the value of the ſaid rates and duties of cxci_gu ©n 
and the adjudication is, That he do ferſeit, &c. Þ ſa 
beſides that this is the natural conſtructiun of the wor do 
of the clauſe itſelf, ſuch conſtruQion is greatly corrods ab 
rated by the ſtatute of 1 Geo. 2. ft. a. c. 16. $ 3. f te 
was made expreſsly for the purpoſe of obviating (on th 
donbts that had ariſen upon the general penning of tb 
act of 6 Geo. 1. This third ſeQion of 1 Geo. 2 c. 00 
aſter mentioning the 22d ſection of the former ſtatu ta 
proceeds thus: In which clauſe ſome general wor m. 
* are mentioned, concerning other forſeitures to be mit of 
e from and after, Ec. by virtue, or in purſuance of u . 


& act or acts, ¶c. upon which words a doubt hath 
« whether, by the generality thereof, the right and 
« berty- of appealing to the commiſſioners of app 
from judgments given by the commiſſioners of exci 
« in cauſes and TE anions on account of forfeitures 

« offences relating to the duties of exciſe, and 92 


$1 a_ 9 
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a dition and power of the commiſſioners of appeals to 


i hear and determine ſuch appeals, and alſo the right 


1780. 


* 
351 


1 


« and liberty of 22 to the juſtices aſſembled at the The Kine - 


© reſpeQive quarter ſeſſions of the peace, in caſes where 
judgment or judgments happen to be given, by two 
* or more juſtices of the peace, in cauſes and proſecu- 
* tions before them, for, or -on account of forfeitures, 
and offences, reſpeQively relating to the duties on malt, 
fc, be not taken away, and repealed ; now, for pre- 


„ venting and avoiding all ſuch doubts and queſtions, - 


and declaring and re-eſtabliſbing the right and liberty of 
« appealing, in the reſpective caſes before mentioned, be 
* it enacted, that neither the ſaid act, nor any clauſe, 


matter, or thing therein contained, did, or doth ex- 
* tend, or ſhall be conſtrued to extend, or to have 'ex- 


« tended, to take away, repeal, or alter, the right and 
« liberty of appealing, in the reſpeRive caſes before men- 
« tioned, or in any of them, and the right and liberty of 
« appealing in the reſpective caſes before mentioned, and 
« the ſeveral juriſdictions and powers, as well of the com- 
« miſſioners of appeals, as of the juſtices of peace, aſſem- 
* bled in their reſpective quarter ſeſſions, now, is, and are 
« and ought to continue, and be in the ſame plight and 
condition, as the ſaid right, liberty, juriſdictions and 
« powers, reſpectively was, and were, before the making 
« of the ſaid act.“ It is obſervable on this clauſe of the 
fatute of Geo. 2. that, in ſpeaking of the doubts,  whe- 


ther the right of appeal was not taken away, from judg- 
ments by the commiſſioners, in caſes of forfeitures, it adds, 


« and offences relating to the duties of exciſe,” which ſhews, 


againſt 
WII“. 
BREAD. 


[ 552 } 


that the legiſlature did not mean ſpecific: forfeitures only, - -- 


but alſo pecuniary forfeitures, and, by mentioning appealr 
only, and not . certioraris, (which are ſpoken of in the 
ſame breath in the act of Geo. 1. and, if there was a 


doubt about the one, there muſt have. been the ſame 
about the other,) it ſeems plain, that the: legiſlature in- 


tended, that certioraris ſhould be taken =_ and that 
the right. of appeal only ſhould remain. 


taken away, is plain, becauſe, with regard to hides and 
mat, reſpecting which the appeal is ſaved, by the ſtatute 
of Geo 2. the certiorars is expreſcly taken * 

11.4 47. and 12. Ann. ft. 1. c. 2. 7 As 


bem, are inapplicable. to the preſent! queſtion. The 


2 In Warwick v. White, the court of Exchequer tag 


You. 1 (a) Vide allo 19 1 3 £.2 3 7 26. 


hat it was 
thought ſuch a diſtinction was proper, and that an appeal 
ought to be preſerved, in caſes where the certiorari was 


9 An. 
da 


Aaummzur caſe in Salkeld was before the ſtatute of 1 „ . 


ales which were cited at the bar, Moſt, if bot all * 


* 
* 
4 S . #7% : : * 
2071 N : * 
* - 
4 {ka hank 36 
- * 
+ . 
| | [90 T5 * 0 
- : , 
8 \ P m * by 
a * 


— 
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* Fit ING certiorari was on the part of the Crown, and the judgez 
Wury- faid, the King could nde be precfuded but b expret 
BREAD. Words, and the King is not named; wor can it be ſup- 

Pe that he is within the zeaſon for taking away cer. 


© £ 


[34 Vids infra, FIr. Note (2). 
f1] There were two other rules 


© | | 
L. Theed, That, indeed, was a caſe before juſtices of 


7 
CASES u MICHABBMASOTLEM 
cognizance'of the caſe, beean(s, thi fubjeft matter ap 
pon 15 to them not to be withinthe juriſdiction ok 
commiſſioners. In Rex v. Tindal, the application tor the 


joraris in any caſe, viz. to prevent vexation and delay, 
he only caſe Which ſeems to apply, is that of Rey 


the peace, but the ſtatute of 6 Geo. 1. extends to pro- 
ceedings before them. It does not, however, appear 
that there was anp litigation, in that caſe, about grant- 
m the certiorari; for the report mentions only 'the 
argument for, and againſt, ſupporting the conviQion, 
And it is probable the proſecutor being adviſed” that it 
"might be maintained, (which was the decifton of the 
court,) he did not think it worth while to object to the 
certiorari. We are all of opinion, that, in this caſe, 2 
certiorari does not lie. But if it did, it muſt be granted 
upon cauſe ſhewn 185 and, as the affidavits in ſupport 
of the preſent application, do not proceed upon any al- 
leged want of juriſdicxion, but contain obje&ions to the 
convicion on the merits, the ceurt would not grant the 
certiorari, if they had power ta do it, for thoſe objec- 
tions are, more properly, the ſubject matter of an appeil, 
and the defendant has not choſen to reſort to that re- 


medy. 95 = | 
RA The rue diſcharged [1][+2113]. 


June laſt, againſt the defendant, fo 
he forſvſture'of eight bags of bebe 


the ſame ſort; which had been obtain- 
ed by two other brewers; of the names 
of Hall and Green, at the ſame time 
with this, and were diſcharged at the 
fame time, without argument. 
[Furz] The following caſe was do- 
Ermined, H 23 Geo. 3, 


» The King's, Frances An 07 


This was a conviction, by two jul- 


tices, upon the ſtatuteof{11 Ge t. 
c. 30. f 16. for harbouring tea and 
ſpirits. ee e | 

In 


and another perſon, obtained a rule 


for the two. juſtices, to ſhew cauſe, 
by à wit of certiorari thould not 


Ive, directed to them, ti remove in- 
to this court, all records of convic- 


don beſore chem had, an the 17th of 76, 3e. 4 16, and by 5 37 dee 


bs 
a 


1 1 1 
„ 4 


the digginning of the term, Fel- 
Am, on the affidavit of the defendant 


8 


tea, two bags of congo tea, twenty 
caſks of a, and one caſk of ru 
and ch the value thereof, by her 
incurred, for or by reaſon of her hur 
2 keeping, or concealing tat 


C. | 
On Wedneſday, the 5th of Feb 
Wallace ſhewed a 5 ar contender 
7. That, as the affidavit.on which ti 
rele was obtained went only oa the me 
rits, denying the truth of the charge, t 


court, if they had the of gra 
ing a ctr would wo rk 
inquiry into the merits, prof 
— — appeal, 2 
not competent to this court. For © 
be velied on the caſe of Rex v. H. 
bread. But, —2. He argued, that 
certiorari would lie in thiscaſe. 
offence. was created by 11 C0 


1 * 


fatute, it is enacted, That all fies, 
« penalties, and forfeitures, by this 
a before impoſed, of and concern- 
« ing the ſuing for, recovering, and 
« dinding, whereof, other directions 
s for, levied, or mitigated, by ſuch, 
% ways, means, and methods as any 
« fine, penalty, or forfeiture, is, or 
« may be, ſued for, recovered, le- 
ned, or mitigated, by any law, or 
laws, relating to his Majeſty's re- 
« yenues of exciſe, or any of them; 
« or by action, Cc.“ Thoſe general 
words have the ſame operation as if 
the ſpecific clauſes relative to matters 
juriſdiction contained in the former 
exciſe laws had been re- enacted ver- 
bann in this, and were adopted mere- 
h to avoid unneceſſary repetition. 
Ni, by the ſtatute of 10 Geo. 1. 
t 10. it is expreſsly enated, ($ 42.) 
* That the judgment. which ſhall be 
* given in purſuance of that act by 
«the commiſſioners of exciſe, and 
* juſtices of the peace, reſpectively, 
„ ſhall be final, and not liable to be 
% removed by certiorari, into any of 
* the courts at Weſtmin/ter.” By 
u. of the act of 6 Ges. 1. c. 21. 
the certiorari is expreſslytaken away as 
vthe ſorſeitures created by that ſec- 
wn; and by Y 22. generally, . Ag 
* toevery other forfeiture which ſhall 
* or may, be made, by virtue, or in 
* purſuance, of any act, or acts, what- 
* ſoever, relating to the duties of ex- 
* elle, or any other duties under the 
* management of the commiſſioners 
* of exciſe.” Accordingly, in Rex 
Whitbread, the court held, that, in 
of that laſt mentioned 
&ftion, no certiorari lay to remove a 


wer under the ſtatute of 12 Car. 
3 F 


z. | 

Peckham, in ſupport of the rule in- 
1, That, on the merits, as 
"rn to in the affidavit, the convic- 
WM could not be' dapper The 
1 created by the rute, I 
lwwingly to e c. an 

In the conſiruction of the word 
gh, the court of Extheger 


n. 
Mur, where the goods are found 
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in the houſe of the 1786. 

ſhall be preſumed; 2. The K , 
That, if they are found + whe 

in bis grounds, ſome ee 

direct evidence of his wes E7 
knowledge muſt» be 

iven ; and, 3. That, x _- 8) 

1 they are found in 1554 1 


an out-houſe belonging to him, the 
reſumption ſhall not ariſe, unleſs 
t is ſhown that be himſelf kept 
the key. It may be true; that this 
court cannot decide upon the merits; 
bur, by removing the conviction, they 
will fee the evidence (a); and can 
decide, whether the juſtices have fol- 
lowed any of thoſe rules of conſtruc 
tion. The defendant ſwears, that The 
is a cripple; and unable to ſtir with-- 
out crutches ; that the tea was found 
in a barn. 120 yards from her houſe, - 
and the brandy at the diſtance of a 
quarter of a mile, in a ditch  adjoin- 
ing to her land: What there was nd 
evidence of her knowledge before the 
juſtices z that in ſact ſhe knows no- 
thing of the and had no in- 
tereſt in them. If all this is true, the 
ought not to have been convicted. 
2. There is no ſtatute which has taken 
away the certiorari, in a caſe like the 
preſent. The act of 11 Geo. 3. c. 30, 
$ 16. has no words of reference to 
thoſe of 10 Gee. 1. c. 10. or of 6 G.. 
1. c. 21. The deſendant does not object 
to the forfeiture of the tea and ſpirits 
as to that point, ſhe is willing to admit 
that the condemnation is concluſive, 
but not as to the treble value. The 
argument on the other ſide ſeems 10 
be, that the general clauſe in 6 Ges. 1. 
c. 21. takes away the certiorari id all 
caſcs. But it has been determined, 
by the court of Exchequer, in theicaſs 
Maric v. White (6), that the 
words of that ſtature are to be ſtriQly 
and literally, conſtrued, und ſeve 
ſubſecquent ſtatutes have, in expreſs © 
terms, taken away the certjorari in 
rricular caſes, which would have 
n unneceſſary. if it had been al- 
ready taken day in all caſes by 6 C. 
1. Thus, by 8 Geo. 1. c. 18. 1 16 
ir is taken away in the particulat in- 


AN- Rex v. Read, ſupra, p. 480. = (3 race. E + 1722, Bund, 206, 


1780. 


- ; Ws 


2 


. i thing had been already 
done by the act of that year? A ſimi- 
lar -expreſs' proviſion has been men- 
tioned on the other fide in 10 Geo. 1 
e. 10; and there is one of the ſame 
ſort: in 23 Geo. 2. c. 21.4 33. What 
js. ſtill mote- remarkable, in an aa 
which. paſſed ſo lately as 21 Ges. 3. 
called the Cocoa act, a general clauſe 
was introduced, which enacted as fol- 
lows: © All judgments of the com- 
miſſioners of exciſe, or juſtices of the 
peace, within their reſpective juriſdic- 
tions, for the condemnation of any 
commodities, goods or effects, ſeiſed, 
| as forfeited, under this, or any other 
act, or at᷑ts of parliament, relating to 


. * 


the duties of exciſe, or other duties 
The commiſſioners 


undet the management of che com- 
_ - uilſioners of exciſe, ſhall be, and ſhall 
| be deemed and taken to be, as final and 
' toncluſive, to all intents and purpoſes 
whatſoever, as any judgment for the 
_ condemnation . of any commodities, 
goods, or effects, given in his Majei- 
ty's court of Exchequer (c): This 
clauſe was objected to in the Houſe 
of Commons, and agreed to be ex- 
punged ; but, having ſomehow or 
other remained jn the bill, and receiv- 
ed the royal aſſent, another act was 
brought in, and paſſed, that very ſeſ- 


ſion, for the purpoſe of repealin 
it (4). The clauſe, and the repeal, 


would have been equally nugatory, if 
the effect of 6 Geo. 1. c. 21.4 22. 
had been as general as is contended. 
There have, in fact, been many caſes, 
here certioraris have iſſued to remove 
convictions under the exciſe laws, and, 
as to the late determination in Rex v 


Whitbread, it does not apply here, be- 


i- "aſter the act of 6 G 


added thoſe of Rem v. The Fuſlics 


certiorari entered in the rule-book of 
the crown-office, p. 242, and after- 


- proſecution of Redburn) v. Miller & 


The Juſtices of Suffolk (m). 


limits of their reſpeQive juriſdiQor 


ſub filentio. There is no hardihip 


| 


commuloners- of exciſe, To 2 

| «I, c. zi. the 
caſe of Rex v. Theed kappen, which 
is reported by Strange, and alſo by 
Lord . Ryymond (e), who muſt hive 
known the intention of that © flature, 
having been Solicitor General when i 
paſſed, and a judge when the caſe 
was decided. To that caſe may be 


f 


Saag. mw as 


Southampton (f), which is 
by Barnardi/ion, and the rul 


wards - made abſolute ; a ſecond cafe 
of Rex v. Theed (g); Rex (on the 


Reeve Juſtices of Berkfhire (); Hutt 
Evelyn & Mi (i); Alexander . 


The 25 of Berk/hire (; Rex v. 


The Juſtices of Eſſex (I); and Rex y, 
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Jultices of peace are put exaQly on 
the ſame footing, by the different 
ſtatutes on which I rely, within the 


Wallace, in reply. 
and 


and, therefore, although the caſe d 
Rex v. Whitbread aroſe on a con 
viction by the commiſſioners, it | 
a ſolemn - deciſion in point upon th 
preſent queſtion, Several of the cal 
now cited for the defendant were met 
tioned in that caſe, particularly Rex v 
Theed, to which the anſwer was, tht 
the objection was not taken. Th 
new caſes nov mentioned all: paſſe 


taking away the certiorari, for there | 
a remedy on the merits, by an appes 
from a conviction by juſtices, tou 
quarter - ſeſſions; and, unleſs in matt 
of law, or form, a defendant wou 
have no redreſs if a certiorari weres 
lowed. It is not yet ſettled whether 


coi 


conviction before juſtices or the 
” » \ . nc 


1 


a 0 21 Geo. 3. e. 5.8 47. 
(dy a2 Ges. 3 c. 64. 
le) M. 11 Geo. 1. 1 Kr. 608. 2 
R. In 1375. | A 
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95 * 


. 
* 


- 
* 


16.73. 1 Seff Ca. 2d edit. 417: 
Ld. : 


GYM. FE. 17 Geo. 3. 
() M. 18 C. 3. 


. Qs. the Woe +, 


the year and term? 


£4 
* 


— 


56 


wioners, would be 2 concluſive de- 
ſence againſt an action brought by the 

convicted. A bill of exceptions 
now depending, which has been ſet- 
el by agreement, in order to bring 


The clauſe in the Cocoa act was left in 
by miſtake, and the officers of the 
crown, of themſelves, brought in the 
to repeal it. It was agreed to be 
omitted that 
determined. RES - h 

The court took time to conſider ; 
and, on Wedneſday, the 12th of Fe- 
bruary, Lord Maxs FIELD delivered 
their opinion, to the following effect: 

Lord MansF 1ELD,-This caſe has 
been argued, on the part of the pro- 
ſeeutor, on two grounds; vis. 1. That 
by law, a certiorari is not grantable ; 
2, That, if there were a power in the 
wurt, in their diſcretion, to grant it, 
they ought not to do it upon the preſent 
ocahon ; becauſe the objection is up- 
on the merits, and not to the juriſdic- 
ton, 1. The caſe of Rex v. Whit- 
tread has been cited, as in point, On 
the other ſide, it is ſaid, that it does 
d apply, becauſe the conyiQion there 
vs by the commiſſioners. But we are 
ul clearly of opinion, that there is no 
GtinRion in that reſpect. The juriſ- 
ditions, by all the acts relative to the 
exciſe, are diſtinct in their limits ; that 
of the commiſſioners is within the bills 
of mortality ; that of juſtices, in all 
ther places ; but in every other point 
view, their powers are the ſame ; 
ud, wherever the ſtatutes take away 
bt certiorari in the caſe of oonvictions 
before the commitſioners, they alſo do 
b u to convictions before juſtices. 

ever, notwithſtanding this, we 
pink Rex v. Whitbread is not an au- 
ttoricy to govern this caſe. That was 
Kwnyition on a ſtatute Jong prior to 
blo. 1. vis.12 Car. 2. c. 24. Sup- 
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that queſtion before this court (a). 


the point might firſt be 


which have been cited; for, th 


_ adhere to that 7 


355 
ling it, therefore, 1580. 
52 that the at of 780 
Geo. 1. takes away 8 
the certiorari in the The 5 
caſe of all forfeitures Wat F 
and penalties created 1 = 


before that time, it 
does not neceſſarily follow, that it is 
taken away in caſes of forfeitures and 
1 5 _ The coun» 
el for the .pro relied on 

of 11 Geo. f. c. 207 fd — 
that the general words of that clauſe 
re-enact thoſe of 10 Geo. 1. c. 10. 
$ 42. as much as if they had been 
expreſaly repeated. This is certainly 
true, as to the form and mode of prap 
ſecution and conviction, but it is not 
a conſequence, that it. is equally 


as to what ſhall, or may, be done af- 


ter conviction. If this is not clear, 
and we think it is not, then the old 

eneral rule applies, vis, that nothipg 

ut expreſs negative words ſhall take 
away the juriſdiction of this court. 
This opinion is' fortified by the words 
of 10 Geo: 1. c. 10. f 42.' and by the 
ſecond caſe of Rex v. Theed [f '# 2], 
by Rex (on the proſecution of 'Red- 
burn) v. Miller, and the other, caſes 
ough the 


__ does not appear to have been 


taken in thoſe caſes; that very cir- 
cumſtance ſhews the general ſenſe of 


Meſiminſter Hall, and we are, there- 
fore, all of opinion, that the certiorari 
is not taken away in the preſent caſe, 


2. But, the motion has been made, 


not on an objection to the juriſdiction, 


but on the merits; and, in Rex v. 


Whitbread, the court thought, tht 
would have been a ſufficient reaſon ſur 
not granting a e:rtrari, if it had 
been otherwiſe competent. We all 


W |t 114] That was a conviction on 
Cauſe in this very act of 11 Ge. 1. 


The End of Micnarru AS Term, 21 ron or III. 
ö * K z 


— ne La I LAS. T8. 
(a)] believe it never was arguedl. C. 30. C 2 The former caſe of Rey 


v. Theed, was on 6 Ann. c 9. f 10, 


A} 


* 
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Court of KING's BENCH, WW : 
| | MO ow te 
5 1 e vs t 
; j . X : ; | x 
Hilary Term, i 
; la the Twenty-firſt Year of the Reign of GOR lll, 0 
——— a | 1 
| Tueſday, | PEARSON againft IL ES. fe 
23d January. | ; . * e to 
| | CTIO Nofdebt on the ſtatute of 5 L. c. 9.512 0 
i e A the words of which are: bat” 1s 10 
ver bys EI, That, if any perſon, or perſans, upon whom any th 
PLE oft proceſs” out of _—_ the courts of record, within this = 
nop-attend- realm, or Wales, ſhall be ſerved to teſtify, or depoſe, con- pr 
; ance, muſt be cerning any cauſe, or matter, depending in any of the pr 
+  allefſed by be ſame courts, and, having tendered untohim, or them, de 
V whichtbepro- cording to his, or their countenance, or calling, ſuch rea ju 
.\ ceſs iſſued, not ſonable ſums of money, for his, or their coſts and charges 
30 n. 3 as, having regard to the diſtance of the places, is neceſ lar 
| 2 fc ſary to be allowed in that behalf, do not appear, accorc 4 
ing to the tenor of the ſaid proceſs, having not 4 lauf * 
and reaſonable let, or impediment, to the contrary, that the by 
the party making default, to loſe and forfeit, for every ſue " 
offence, 100. and to yield ſuch further recompence 1 1 7 
party grieved, as, by the diſaretion of the Fudge of thi e 
court out of which the ſaid proceſs ſhall be awarded la 
according to the loſs and hindrance that the party whict 
{KF 5 procured the ſaid proceſs ſhall ſuſtain, by reaſon of th the 
n f F e of the ſaid witneſs, or CN, the ſai « 
1 $57 everal ſums to be recovered by the party ſo grieved, agu! | 
bf > 0 ender, or offenders, by action 25 bill, Paint 1 
c. N ; 
he plaintiff had ſubparnd'd the defendant to attend, WM 
- . a witneſs, on the trial of an <je&m2nt, in which 1 

| $ 
* 


CASES IN HILARY TERM, Ae. 


but, when. the cauſe. was. called. on, the defendant was 


brought the preſent action. 1 e 

The firſt count in the declaration ſtated the proceedings 
in the ejectment, the ſubpœna, and that the trial came on, 
but that the defendant, not regarding the ſtatute in ſuch 


caſe made and provided, nor fearing the penalty therein 


contained, although then, and there, ſolemaly called 
ſor, did not appear to give his teſtimony, although he 
had no. lawful, or reaſonable, let or impediment to the 
contrary, but refuſed and negleQed ſo to do, in eon- 


tempt of the ſtatute, and that, by reaſon of his neglect in 
that reſpect, and, becauſe the evidence he would have 


given, for the ſaid Richard. Fenn, (the plaintiff in the 


1981. _ 
abſent, and the plaintiff, was non-ſuited; upon which he Po * 


agaiaſt 
Iss. 


ejedtment,) would have been material, and was neceſſary + 


or the ſaid Richard to prove and maintain his ſaid recited 


declaration and the matter therein contained, rhe ſaid 
Richard, for want of the teſtimony of the defendant, 
could not ſafely receive, and abide, the verdict of the 


jury, but, they having departed from the bar, and con- 
ferred, and agreed, among themſelves, and then returned 


to the bar, the ſaid Richard, being folemnly called; did 
not come, nor did further proſecute his ſaid writ z that 
judgment of nan-ſuit was afterwards entered up againſt 
the ſaid Richard, and 45/. awarded againſt him, for coſts 
and charges; that the ejectment was commenced and 


proſecuted, at the expence, and for the benefit of tho 
preſent plaintiff; and that he had paid the 451. to the 


G&fendant in the ejectment, to avoid the execution on the 
judgment ; that he had, beſides, laid out, and expended, 


in and about the proſecution of the ſaid recited ſuit, a 


large ſum, to wit, 35“. and had alſo ſuſtained > gy 
over and above thoſe ſeveral ſums, by reafon of the dey 
endaiit's not appeariag to the value of 100). and that, 
by reaſon of the ſaid premiſes, and by force of the ſtatute, 
ad action had accrued to the plaintiff, being tie party 


frieved in this behalf, to demand and have of the de- 


endant, the ſum of 190/. to wit, the ſym of 100. and his 
damages, | 

There was another count, ſtating. the proceedings in 
the ejectment more briefly, but to the ſame effect with 
he firſt, except that it alledged, that, beſides paying the 
zunea to the defendant on ſerving the ſubpœna, 12 plain- 
tif had alſo promiſed to pay him ſuch further reaſonable 
um of money, as his reaſonable coſts and chargꝛs ſhould 
mount to, over and abqye the ſaid guinea [1]. 


Ne: (b)—But the declaration, in that ſpecifically alleged. 
ale, was held to be ill, becauſe the 
=- K 4 


[ 5538 J 


The 


[1] According to the declaration in flatute gives the action to the party » 
Gndwin v. Weſt, cited infra, p. 559, grieved, and no Iss or dam:ge was 


558. * 
* 
1 * 


f 


Pins 
againſt 
IL rs. 


L 559 ] 


[2] It was decided in the caſe of (c) B. R. J. 9 Will, 5 5 Mad 

Maddiſon v. Shore, cited inſra, p. 559. 35 5. S. C. Comb. 449. ca | 

Note (c), that the plaintiff is entitled to Maddi/on,nnd 1 Salk. 206. called Share 

colts in this actior. | v. Madaliſlen. 

(a) Bl. R. E. 31 El. Cro. El 150. [3] In that precedent the clauſe of 
(5) B. R. M. 14 Car. 1, Cro. Car. the ſtatute is recited. 


$22. 540. S..C. Sir V. Jones, 430. | 


Murch 18. 


cauſe, * why the plaintiff ſhould not have judgment for 


by the verdiQ, Should the court enter into that conſt» 


cauſe for the defendant's abſence, and that the plaintiff 


_ - QASES IN HILARY TERM- 


The verdi& was, That; as to the ſaid ſum of 100 in 01 
the. laſt count of the ſaid declaration mentioned, and a; ſatu 
to the ſum of 100. parcel of the 1800. the damages in the Tha 

aid laſt count mentioned, the defendant owes the ſame aſc? 


ſeveral ſums of 100. and 107. in manner and form, Or it wa 
and an acquittal as to the reſt. "(© 1} 
In Eaſter Term, 20 Gee. 3. a rule was obtained to ſhew m 


80/. (viz. his own coſts, aud the defendant's in the ejed- 
ment,) beſides the penalty of 100. and ald for the coſts of th 
of this action [2], to be taxed by the Maſter, for a further both 
recompence to him, as the party grieved, in purſuance of WW: 
the ſtatute of 5 EMH.“ ke 

This rule ſtood over among the peremptories, to Trin 
Term, 20 Geo. 3. wheu the cauſe was argued, on Wedw/- i cut 
day, the 31ſt of May, by Davy, Serjcant, and Morris, 
againſt- the rule, and by Dunning, and Chambre, for the Gam: 
plaintiff, 9 8 * | 

Againſt the rule, it was ſaid, that, in all the old re- car 
cords and precedents, the declaration is only for the 
penalty. This was the firſt attempt to include the: further 
recompence for damages, in the debt laid in the deolaration, 
If the court ſhould think themiſelves authoriſed to go 
upon this motion, into the conſideration of the damages, 
they would alſo inquire into the merits of the verdict, and 
not hold the defendant concluded, even as to the penalty, 


deration, and permit affidavits, then ready to be filed, it 
would appear, that there was a lawful and reaſonable 


had not ſuffered thereby; for that, having brought anothet 
175 ment, he was again nonſuited, for want of title.— 
(Har R, Serjecnt, who tried the cauſe, had ruled, that 
the queſtion, whether there was a lawful and reaſonable 
impediment, was matter of law, to be decided by the 
court, and not by the jury.) —lt is, it was ſaid, very 
difficult to put a clear conſtruQion upon the ſtatute ; ſome 
material words, as “ ſball be aſſeſſed,” © adjudged,” Et. 
ſeeming to be omitted in the comnion printed copy, which 
differs from the original edition, but correſponds with the 
record at the Rells.—( Merris ſaid, he had compared them) 
-——T hey cited Havithbury v. Harvey (a), Godwin v. 
Weſt (Y), Maddiſen v. Shire (e), and Aſien's Entries 90 [4 

| ; a 


led She v 


IT 


N TIE TWENTV-FIRS T YEAR OF GEORGE, 11. 
on the other fide, it was inſiſted, that, though the 


in | har, Waugh i 158901 
0 hate is inaccurately penned, the meaning is 3985 — 
he That the true conſti uction is, that the damagesſhould be PREAANH | 
* iſcettained by the court. Tbe word“ recovered” applies againſt, 
* ; was ſaid, to the judgment, not to the verdict, and ISI E, 
5 therefore, there could be no judgment, even for the 100. 
ew amages, until there ſnould be an aſſeſſment by the court. 
for The quantum of the damages could not be any matter of 
d. lſpute, the two ſums of 4537. and 357. being the amount 
of the bills of the two attornies, in the original cauſe, 
bh of which were paid by the plaintiff; and, as to the 
pitpriety of the verdict for the penalty, that could not be > 
into upon affidavits, it being the province of the 
in alone, to ſay, whether the circumſtances were ſuch 
seutitled the plaintiff to maiutain the action. | 
BulLER, Juſtice, obſerved, that, by the ſtatute, the 
damages, as well as the penalty, were made a debt, to be 
recovered by an action of debt, and accordingly were fo 
re- cured for, and therefore aſked, how the plaintiff had 
the len a verdict for any thing in the name of damages. He 
ther ook notice that the debt declared upon was 190]. 
tion. To this laſt obſervation it was anſwered, on rhe part 
o go the plaintiff, that this was not an action of debt of that 
ages, n in which it is neceſſary to recover the preciſe ſum 
and "; and, as to the 101. given by the jury, in the name 
alty, damages, tat, it was ſaid, might be remitted, and | 
onſi· ment only entered for the penalty, and ſuch damages . ; 
d, it ihe court ſhould now aſſeſ. | 
nable bolLsR, Juſtice, then hinted, but ſaid he did not 
intiff in to gire an opinion, that the proper method of pro- 
other "ding might be, for the court to be applied to, in the [ 560 
le. | irſtance, to aſſeſs the damages, by aſcertaining the 
, that in the original cauſe, and then to bring debt for that 
nable n and the penalty added together. PAY | 
y the To this Dunning anſwered, that there might be da- 
very 25, excluſive of the coſts on both ſides, and, beſides, 
ſome court could not, with propriety, make an aſſeſſment by 
e. neipatton, when it might turn ont, on the trial, that 
which Plaintiff had 110 cauſe of aQion, { 
th the dManxsrielp ſaid, that, as there was no inſtance 


i fimilar proceeding, fince the ſtatute, it would be 
fer for the court to take time to conſider of their de- 


o M. ion. His Lordſhip expreſſed ſome doubt, whether 
0 payment, or tender, to the witneſs, for coſts and 
Ml. ., was properly laid. .. + 7 

ure v Unming ſaid, that by the acceptance of the guinea, 

d Share he promiſe to pay ſuch farthet reaſonable ſum, tc. 


«vin the ſccond count,) it had become unneceſſary 
dale any. farther tender [4]. 
| The 


559 


+ a 


. 


duale sto hava been determi | inedinGoo.drinv. Weſt ſutra, 9.459: Wote( 72 


| 
, 
7 
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1781. Ihe caſe ſtood over, and the defendant had lege 
ie affidavits," tending to diminiſh the quantum of f 


actions of debt for the penalty, but there are none fort 
damages. We, therefore, took time to confider,—1, 
the trial, it was proved, that the witneſs did not purpoſd 
and malicioufly abſent himſelf on the trial of the ejet 
ment z.that he did attend, and meant to give evidence 
but, having conſulted the plaintiff's attorney, about 
time when the cauſe was likely to come on, he told hi 
de weyld have time to go;to ſee the camp; that, whe 
the cauſe was tried, it was never mentioned to the jud 
that a witneſs of the plaintiff's was abſent, nos 
that there was any material evidence which the plain 
| had not been able to produce; no new trial was mort 
IL 561 J for, and there has been another nonſuit in a new attic 
| There is, therefore, the ſtrongeſt reaſon to think, 
the defendant could not have given any material evidene 
and 1 ſhould have thought the converſation with 
plaintiff's attorney, and the ſort of leave given by him, 
reaſonable let, within the meaning of the ſtatute, Ho 
ever, that was proper for the jury to decide, andt 
has been no motion for a new trial.. With regard 
the conſtruQion of the ſtatute ; the courts of Weſtmin 
Hall moſt clearly now, (and they alſo did ſo before t 
ſtatute,) proceed againſt witneſſes who wilfully able 
themſelves, as for a contempt ; and remit the puniſhmet 
if they redem their offence by making ſatisfaQion to! 
3 The legiflature, by this ſtatute, meant to give 
urther recompence of 100. in addition to what the cc 
might aſſeſs as a ſatisfaction in damages. But it is 
the jury, nor the judge who tries the cauſe, but! 
court out of which the. proceſs iſſues, by whom the aff 
ment is to be made [5]. Ppon ſych an adjudicati 


[5] In the ſtatute of 3 Hen. 5. e. 10. doubt, mode uſe of, inſtead of © 
—ziving coſts and damages to an ori- Gurt; for the words are, 
ginal plaintiff, in whoſe favour judg- the diſcretion of the Juſtice a 
ment has been affirmed, upon a writ of © whom the ſaid writ of error ul. 
error. Tuftice* in the ſingular num- and there is no court of errar co 


ber, is, without the poſſibili'y of a of only one judge. 


Vw 
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ae fſment, there is no doubt but debt might be brought. 1781. 
* it never has been done. Why? Becauſe there is a .. 
eſecable remedy, by attachment. The jury, here, ve Px arzox 
done what the court ought to do. An action will lie for againſt 
lunge, againſt a material witneſs who abſents himſelf IL As. 
vidhout any excuſe. But that muſt be an action en the 8 

In an action of debt, alſo, the jury may give damages 
for the detention of the debt. But the damages here 
"my en, are for the injury ſtated in the declaration. Per- 
by be the real juſtice. of the caſe would be to give leave, 
ow, to move for a nem trial, upon which, if granted, 
the defendant would have an opportunity of laying the 
euſe of his abſence before another jury. But that would 
e expenſive, and we are, therefore, inclined to let the 
fort plaintiff take judgment for the penalty, and one ſnillin 
for 1 * e debt, if he will releaſe 
the 107. for damages, there being the. ſtrongeſt ſuſpicion 
or that no injury was done. If theſs terms are not e 
iden to, we will give leave to move ſor a new trial. 
out t The counſel for the plaintiff agreed to the terms pro- 
old h poſed by his Lordſhip, and undertook further, by the 
&fre of the court, not to bring an action on the caſe for 


e jvc @nages. 


* 


* [ 562]. 
i The Kin Go againſt the IM aBlrTANTS of Sag, 
on SANDWICH, otherwiſe SWANNAGE, 27th January, 


* [PERTAIN occupiers of lands, in the pariſh of Sand- Whetber 
wich, or Swannage, in the Ile of Purbeck, in Dorſet- bouſes are to be 


form fire, had appealed to the Quarter Seſſions tor that county, — 
ndt wainſt a poor-rate ; ſetting forth, in their notice of ap- ferent propor- 


l, among other objeQtions, © That the rate was un- tion from 

52 gal, and partial, becauſe tenements and farms, con- 5 
ling of houſes, lands ounds in ſuch rate, comtane 

Fore ! ug ot noules, lands, or gr Were, in luce » cumſtances, 


bl; r aſſeſſment charged and aſſeſſed at one penny in the and the court 
* found, and cottages, or dwelling-houſes, at only three wre = wag 


knhings in the pound, whereas ſuch cottages, or dwell- zating them 
ng-houſes, ought to have been rated and afleſſed, on a equally, 
the cou wich tenements and lands, at one penny in the 
1 bund. Upon hearing this appeal, the juſtices quaſhed 
but de whole rate, and ordered a new equal aſſeſſmeut to he 
the aff: N ſtating the following caſe for the opinion of this 
That it was proved, on hearing the appeal, that the rate 
Wa an aſſeſſment of one penny in the pound on the oc- 
4 of « WI OPers of lands, and three farthings in the pound on the 
Kipiers of cottages and dwelling-houſes, according to 
1 0 ir 


5 4 
S 


* 5 


1781. their then annual rents ; that, from che. year 1975 toe 


i 1 e 0 - 1 : * : C 
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Aer 1576,” a conſtant diſtin Sion had been obſerved, ili ” 
The Ku rating houſes and lands, the former having always been 
againſt rated in- leſs proportion to their rents, at the x peQive jt 
SWANNAGE, times of ſuch rating, than the latter; that the land i + 
general, in the pariſh of Swannage, is burthened with n. + 
particular charges that are not incident to land in general; 
but that both lands and houſes are ſubject to the uſu " 
repairs, and taxes, generally incident to each reſpeQivel, | 
The proceedings having been removed by certiorari 
the caſe was now argued, by Reoke, againſt the order of 
Seſſions, and Dunning, in ſupport of it. F 7 
The court having deſired Roste to begin, he. ſtated 
that, on a late occaſion, in a caſe from this pariſh, the 
court had hinted, that a diſtinQion ought to be made | 
between lands and houſes, in conſequence of which, 0 
well as in compliance with the uſage from 1738 to 1176 
| this rate had been made. It is, he ſaid, the ge tow 
L 563 ] practice throughout. the kingdom, to rate houſes low be 
than lands, becauſe they require continual repair. H cu 
alſo objected, that the notice was too general, for that i © * 
ought. to have ſpecified, nominatim, the. particular houſe , A 
and cottages, that were. under-rated, and the lands owe 
were over-rated. And he contended, that, at all events 1d 
it was not neceſſary to have quaſhed the whole rate; th e 
the aſſeſſment on the lands opght to have remained, and Gra 
the rate to have been amended, by increaſing the ſ id 
aſſeſſed on the houſes. On this laſt head, he cited N Gur 
v. Witney (a), and Rex v. Ringwood (5). the 
* Dunning, on the other ſide, infiſted, that the court] " ! 
never had, and never will, lay down a general rule tue 
houſes ſhould be rated lower than land. The proportion . 
between them muſt depend on local circumſtances ; 3 ear 
there were, he ſaid,” local circumſtances in this pariſh bc" 
which made it reaſonable that they ſhould be equal 0 
rated. One which he ſuggeſted was, that nine- tema die. 
of the burthen of the poor ariſe from the houſes. The Gr] 
rate, he eontended, could not have been amended, for thi le | 
objection aſſected the whole. A rate is à diſtribution 0 F 
a given ſum, over a certain number of perſons, and, fop 


a (a) T. 10 Ger. 3. Bott. 34. Since Geo. 3. 1 Term Rep. 625. Yet oi 
reported, 5 Burr. 26347 \ Rex v. Che /hunt, T. 28 Ges. 3: 27 
(6) 7. 15 Geo. J. Mentioned in a Rep! 623. 9 
note in 4 Burr. 12985. : k 
[1] This has been ſince expreſsly 10 Geo. 3 4 Burr. 2491. 2493. 
determined, Rex v. Maddern, Ii. 25 v. Lalenſiam, E. 25 Ces. 3: 


the quota charged on one or more perfons is too his 
or tos low, the proportion aſſeſſed on all the reſt ovg 
to be altered [a+]. VF On 7 
Lord MAN STIE LD, t. There can be no general rule 
to the proportion between lands and houſes [F 1 


[+115] Vide Rex v. Brograve, ) 
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depend on particular local circumſtances. There 1581 
oh ben ſtated in this caſe, to ſhew that ING: 
Euſes ought to be rated lower; and, if what is ſuggeſted The Ki N 
: true, that is a ſtrong circumſtance the other way.— againſt 
1 The objection unavoidably goes to the whole rate, for Swanxnace. 
+ is made, throughout, by a rule and proportion which 9 5 
the juſtices thought wrong ; and, therefore, they could 
do nothing but quaſh the whole. | Bo 
The order of ſeſſions confirmed. 


7 
. 


[ 564 ] 


The KinG againſt the InyapiTanTs of Saturday, . 
| HEcKMONDWICKE. 27th January. 


RDER of removal of Frances the wife of Abraham i the nome of 
Preſton, a ſoldier, and To A their child from the ee 
wwnſhip of Patley, in the Weſt Riding of Yorkſbire, to Wa of 
Hukmondwicke, in the ſame Riding; confirmed by the the par- fa 
won of Quarter Seſſions, who ſtate the following caſe ; een is 
# That ——— Preſton, widow, the mother of the ſaid in the poor- 
Graham Preſion, the huſband of the pauper, occupied à rate, but the 
tvelling-houſe in the townſhip of Batley, and was rated na 
md paid all aſſeſſments till the time of her death, which all gina let 
happened on the 15th of March 1778; that, upon her tlement. 
kuh, the ſaid Abraham Pre ſten became tenant of the 
id houſe, from that time until the year 1780, and, 
during all that time, paid all the aſſeſſments charged on 
the ſaid houſe ; that it was known to the pariſh- officers 
vf Batley that the faid widow Preſton was dead, and that 
the ſaid Abraham was tenant and occupier of the ſaid ' 
douſe, and that the aſſeſſments being produced, it ap- 
ay that te name of widow Preſſen was continued -- 
rein. Rs | 
' Culhill argued in ſupport of the order of removal, ang 
ited Rex v. Sarratt Ca], Rex v. Bramfbaw (b), Rex v. 
Grſbalton (c), and Kinfare v. King ſwinford (d), which laſt | 
le inſiſted on as a cale exactly in point with the preſent. 
Frarnly was to have argued on the other ſide, but was 
lopped by the court. | 
' lord Maxsriktp, There muſt be ſuch a rating and 
bon as to ſhew manifeſtly that the pariſh had notice. 
die the rate was continued in the name of a dead per- 
bn whom the pariſh-officers knew to be dead; the pau- 
K's huſband was the occupier, and the charge was made 
| upon 
% M. o Geo. 2. Burr. Settl, Ca. (c) E. 15 Geo, 3. Burr. Sett]. Ca. 
as. C. 2 K. 1023. 914 No. 252. | ES fb 
bf eo. 2 Burr. Sett], Ca. (d) E. 4. Geo. 2. Fal. 137. Bort. 
5, | 329. S. C mentioned in Burr. Settl, 
Ca. No. 29. p. 99. a 
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1781. vpon him, and could be on nobody elfe —This has be # 
3 determined very lately in a cafe where the article in f 
| rate was Late Lowbridge's” IJ. 


1¹ Rex v. Walſal, M. 18 Gee. 3. Mitcham, E. 23 Geo. 3. ſupra, p. 1:6 
[+ 116] Vide Rex v. St. John's, T. Note [+ 65]. | 
19 Geo. 3. ſupra p 225. and Rex Vs a ty 
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Saturday,. 
2 1b January. 


Where there is 


8s power to 


# 


way of re- 


| wer fen or future 


miereſfl, a 

F. verba de pre 
Jenti is not con- 
trary to the 
power, al- 
though the 
eftate, at the 
time of grant- 
Ing the leaſe, 
was held by 
tenants at will, 
or from year to 
year, if, at the 
time, they re- 
et i ved direc- 
tions from the 
grantor of the 
teaſe to pay 

- their rent to 
the leffee. — 


to leaſe al} ma- 


armnehrent as is 


eu paid for the 
Fane, ſuch paris 


of the eſtate 
enumerated 


io the power as 


have never 
deen demiſed 
may be let. 
Ny. If a leaſe 
made vnder 
ſuch a power, 
reſerving the 
old rent, but 
with cove- 
nants leſs ad- 


vantageous de the reveroa, than formerlyz\would not be a fravd oo the pov! 


Void, 


tively, from time to time, and all times during thei 
reſpeQive natural lives, and when they ſhall reſpeQire 
come into, and be in, the actual paſſeſſon of the aforeſoid the 
nors and premiſes, by virtue of t 

indentures under their hands and ſeals, to demiſe all d 
any of the ſaid manort, meſſuages, lands, tenements, ay 
hereditaments, herein before mentioned, or any part the 
of, to any perſon of perſons whomſoevetr, in poſſeſſion, bu 


for any term or number of years determinable upon « 
two, ot three lives, ſo as, upon every ſuch leaſe or lee 
reſpectively, there be reſerved and made payable, dunn 
the continuance of ſuch leaſe or leaſes, reſpeQively, to 
tucident to, and go along with, the immediate reverſion 
or remainder of the premiſes ſo leaſed, Jo much, or as gre 
Under a power yearly rents as, or more than now is, and are paid, and yielded 
wo caſe #2." Or agreed to be paid and yielded, for the ſame, or propor 
Jands, — % Fu 


therebereſerved 


tionably for any part thereof.” 


pariſh of Sutton St. Anne's, (except about thirteen or fon 
teen acres, and two or three cottages,) were part of a lan 
common field. In 1774, an act of parliament (a) pa 
for incloſing this common, and an allotment was made! 
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Both the orders quaſhed [+ 116], 


FerReRs, againſt Funucan. - „ 


1 HE material facts of this caſo were theſe . 
Waſbington, the laſt Earl Ferrers, was tenant forlif 


under a ſettlement. made in 1941, in which there 1 p hoc 
HON the following power: 
Y 


« That it ſhall be lawful for the tenants for life, reſps 


e limitations aforefaid, 


nat by way of reverſion or ſuture 2 for the term « wil 
twenty-one years abſolute, or any leſſer abſolute term ; oi oc 


All the lands compriſed in the ſettlement/that lay int 


Earl Waſbingten, in lieu of his intereſt in the common. U en 
the 15th of March 1775, before the incloſure took plac: 
his agent, by his lordſhip's authority, let the new allot 
lands, by agreement in writing. to three perſons, f 

Bramley, and Jelley, at the value ſet upon them by ü 
commiſſioners under the act of parliament, to occup) © 
the 10th of March 1776. On the 1 7th of Ag, 1779 


(i) Fri. Ads, 14 Gee. 3. c. 27. 


1 
N. 


YEAR OF GEORGE in. os 

1 Vaſbi indenture, reciting the „de- 178. 
0 ne Edd 1 5 99 years 7 * 
al day then laſt paſt, if ſhe ſhould ſo long live, at Gonprirta 
. 134% {which was recited to be lt than e 
& raid for the demiſed premiſes at the time of the ſettle- Furs. 
) all the manors and fiſbery, with the rights, Ec, and | 
+ meſſuage, lands, &fc. in Sutton St. Anne t, then in the. 
pation of Palmer, Bramley, and Jelley, as under-te- 
ants of the ſaid Editha, or in whoſe poſſeſſion ſoeyer the 
ne then were, or had been The defendant covenanted . 
pay half the land-tax, (amounting to about /. 10s.) 
4 the Earl covenanted, for himſelf, his heirs, executors, 
inflrators, and aſſigns, to free the defendant from tithes, 
dfrom levies and payments for the church. The rights 
p ſhoot and fiſh were reſerved to the leſſor and thoſe in re- | 
under. By the encloſure act, the lands were diſcharged » * 
m tithes, and an allotment in lieu thereof made to the | 56 
tor. The manors, or manerial rights, had never been 
before. The fiſhery had been let before, but was not 
the time of the ſettlement. Since that time, it had been 
in let at 155. The 1 34/. payable by the defendant was 
ont 307, more than the demiſed premiſes had ever pro- 
| before. That part not comprehended in the a 
t above-mentioned with Palmer, Bramley, and Jelky, 
„ at the time of the leaſe, in thevecupation of tenants 
vill, At the time of making the leaſe, the Earl directed 
ſe occupiers to pay their rent to the defendant, and they - 
tordingly did pay her alf the rent which accrued after- 

ds ; ; 


* THE T 


/ 


- 


After the death of Farl Waſdington, an ejectment was 
twght againſt Mrs. Funucan, to recover the demiſed pre- 
ſs, and a verdict found for the plaintiff, But a new 
ulhaving been granted, the cauſe came on, before Eyre, 
ln, at the laſt Lent aſſixet for the county of Nottingham, 
bo left it to the jury, whether the attornment of the oc- 
lpiers to the de nt, in confequence of the directions 
pen them at the time of making the indenture, did not 
dun to a ſurrender by them, and whether they were 
to.be conſidered as having become, thereby, parties to 
 kaſe, and has having put the defendant in poſſeſſion ; 
the jury were of opinion with the defendant, and found 
Eneral verdict for her. 1 
In Fafter Term, 20 Geo. 3. a rule for a new trial was 
agranted, and, in that term, the caſe was argued, b | 
i counſel of a ſide. It was then inſiſted, that ſome of I 567 } 
premiſes for which the action was brought were ſitu- 
Vin the pariſh of Sutton St Michael's, and this appear- 

{to be the eaſe, the plaintiff had judgment as to thetn, 
Eiitle of the defendant only extending to Sutton St Anne's. 

i to the reſt, the court directed that the caſe ſhould. 
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OD , -:Ntand over, to be argued again, by one counſel of a 

Wl 73 ang that affidavits ſhould be peda to us i 

» Goovtivts fads, not fully ſtated in the june report. ur 

againſt '% In laft Michaelmas Term, on Friday, the 17th of Nip onh 

 Fuxucan; ber, Hill, Serjeant, argued for the plaintiff, and the : 
2." » tarney General for the defendant. _ "ut 

For the plaintiff, three points were made. 1. That d 

leaſe to Mrs. Funucan was a leaſe in reverſion, and, ther 

fore, contrary to the power, and void. 2. That the m 

nors and fiſhery were not demiſeable under the pon 

3. That the covenants in the leaſe were not ſo benekici * 

to the remainder-man, as thoſe in the ancient leaſe, 

1. It was contended, that Earl Waſbington, at the time 

the demiſe to the defendant, could not grant an immedi ge 

ate leaſe in poſſeſſion, becauſe part of the premiſes v 


then let, under an expreſs agreement, for a term, of b g 
| ſeveral months were ſtill to run, and though the reſt wh... 
; ſtated to have been in the hands of tenants at will, yet, ; 


the law now ſtands, they muſt be conſidered as tem 1 
from year to year, and entitled to ſix months notice. Le 
Ferrers ebuld not have brought an eje ment againſſ any 
them, at the time of the demiſe, and therefore had non "y 

mediate poſſeſſory right; ſuch. right, and the right to 
cover in ejectment, being convertible, The clauſe 
powers, confining tenants for life to grant leaſes only 
poſſeſſion and not in reverſion, was Ang from 
atutes relative to eccleſiaſtical leaſes, In Hum v. Sing 
ton (a), a leaſe for forty years, by the Dean and Chapter 
Si. Paul's, of a houſe in London, though made to c 
mene immediately, was held to be void, under 14 El.c.1 bmi 
8 19. becauſe, at the time of making it, the houſe was 
ready in leaſe, to a ſtranger, for 10 years, the wor 
the ſlate being “ that no leaſe ſhall be permitted to Wn 
made; by force of this act, in reverſion,” c. the aun 
rity of that caſe, though queſtioned in 1 Mad. 205. WW... 

| "another point, is allowed in 10 C. 59. a. and confi 
L 568 J by the Dean and Chapter of Weſiminſter"s Caſe, in Cartr 
In like manner, in a caſe upon a power, viz. The Dut 

| Buckingham v. Lord Antrim. (c), the words of the 
being, * to make leaſes for 21 years in poſſeſſion, des 
though made to commence in preſenti, yet, being of land 
then under leaſe, were held to be void, by the Lord C 
celler, aſſiſted by the Chief Juſtice of the Common Pleas, 1 
the Chief Baron. It makes no difference, as to this g 
tion, that the ſubſiſting leaſes were not by deed, ſinct 
parole leaſe for three years, or leſs, is equally effeq 
Vith a leaſe by indenture ; ang the court cannot drav 1p. |, 
line, and ſay, that a leaſe granted under a. power, Wl 


"2; $837 1 | 3, - "0 ; pf W 

122 9 Y | 4 25 5 1 RY 133 a7), 

(% C. B E. 30 E Cre Bl: 64. © (©) In Canc H. 14 U 15 Co. 8 
(5) C. B. M.16 Car, 2 Carter g. 1 Sid, 101, 1 Godb. 327. 
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for ſeven months,/atthe —_ granting but ſhall be void. 
Itdere is 2 ſubſiſtingtern for ſeven years. The legiflature Gooprirte 
ofly, or the parties; can draw fuch a line. In % Dean againſt 
9 Chapter of Weſtminſter"s caſe, it is the doctrine of Sir Fuxvcax. 
Orladi Bridgman, the father of conveyances, and who, n 
probably, invented; theſe very powers, that ** all leafes, 

« where there is a particular eſtate out, are leaſes in te- 

s verſion (5) The interpoſition of the legiſlature, in 

4 Gra, 2. c. 28. f 6. to enable landlords to renew leaſes, 

for lives, on the furrender of the former leaſes, although 

the under tenants ſhould not likewiſe ſurrender, corrco- 

buntes this doctrine. 2. With regard to the manors and 

$hery, the power cannot be extended to them; the manors 

uud never been let; the fiſnery was not, at the time of the 

ktlement ; and the power requires the rent then paid, or 

more to be reſerved. Things, for which no rent was then 

wid, could not be meant to be comprehended. This will 

wid the whole leaſe: for one entire rent is reſerved, and 

| cannot be apportioned. Thus, in Mountjoy's Caſe (e), 

there being a ſettlement, under an act of parliament, 

which it was declared, that the tenants for life ſhould not 

alien, bargain, give or ſell, any of the ſaidcaſtles, manors, 

be nor any part thereof, but only for, c. , yielding the 

true and ancient tent of the ſaid lands and tenements, ſo 

by them letten as aforeſaid, Oc.“ and the moiety of a 

nor compriſed, with other things, in the ſettlement, 

bring been demiſed: at an entire rent, and a ſpecial verdict 

wing found that the manerial rights had never before been [ 56 1 
bmiſed, the court determined, that the leaſe was totally L 559 
Kid, holding that nothing. could be demiſed under the re- 

mining clauſe in the 14. unleſs what had been let, and 

kad yielded rent, before; and though fome part of what 

s then demiſed had been let before, yet the rent could 

be ſevered and apportioned. To the ſame effe& are 

it caſes of Triſtram v. Lady Baltinglafs (d); and Bagot v. 

len Ce) In that laſt caſe, there was a certificate of the 

Judges of the King“? Bynch, to whom it had been referred 

be Chancellor, as appears. by the Regiſter's books; but 

e certificate had been loſt, and no decree can be found, 

ovgh it is ſaid, in 8. Mad. /) that there was one, and 

at it was affirmed, on an appeal to the houſe of Lords [1] 

is another caſe of the ſame name, and between the 

ae parties, in 1 P ill. (g), but it is upon another 


i Carter 11. A e 

M. 26 U 27 El. More 197. S. C. 2 Hill, Sergeant, ſaid it is very 
U. cdommon for certificates to be loſt, be- 
WC. B. H. 19 t& 20 Car. 2. cauſe the parties ave a ſmall fee by not 
wh. 28. 8, C. Sir Th. Foyer, 27- filing them, 

8. R. M. 12 Gio, 1. Ert. (2) 348 © 

AY r 8 

You, II. - L 8 L 
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1 78 I. point.— 3. In the former leaſes the tenants covenantedto 


- GoopTiTL® 


againſt 


. Fonvucan. 


Fo 


[ 570 ] 


(%) In Canc, 1705, 1706, 2 Vern, / B. R. H. 30 Gee. 2.1 Burr. 6 


531 542, 


church; theſe, new covenants, therefore, are leſs bene. 


- 
— 
— 


the power being recited in the leaſe, it was manifeſtly the 
'* intention of Earl Waſbington to comply with the termsofit; 


been very reaſonably argued at the trial, that the agree- 
ment for the new lands was not fo properly a leaſe, 54 


extends to the manors and fiſhery, and it muſt have bee 
known, at the time ofthe ſett'ement, that neither the ma 


Vas in poſſeſſion o 
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pay all duties and taxes except the land- tax; church-due, 
particularly, are, by law, chargeableon the occupier ; but 
by the preſent leaſe, the landlotd*eovenanted to free the 
defendant from tithes, and all levies and payments tothe 


ficizl to the remainder-man—(The only proof given, tha 
the covenants in the former leaſes were as juſt ſtated, wy 
an affidavit of a former tenant, which was now put in, and 
read) If the rent and covenants, reſerved and made, in 
favour of the reverſion, are not as beneficial asthe power 
requires, that will be ſufficient to vacate the leaſe: Oriy . 
Monſon (e), Lord Cardigan v. Montague, cited in Athin v. 
Horde ((). | nt Babs 

The AttorneyGeneral, on the other ſide, argued,--1.That 


and, with regard to the ſuppoſed ſubſiſting leaſes, it had 


licence to take the crop, and produce, till the time when 
it was thought the incloſure would be compleated; andi 
was left to the Jurys and they found, that the defendant 

all the premiſcs, at the time of grant- 
ing the leaſe. But, it is impoſſible the conſtruRion of the 
power contended for on the other ſide can prevail, for, 
it ſhould, no leaſe under ſuch a power could ever ſtand, 
unleſs every tenant under an agreement for a year, or at 
will, ſhould come in, and make a formal ſurrender, and 
remove entirely, with all his effects, from the poſſeſſion. 
The caſes cited went upon | ubſiſting leaſes under ſeal. The 
words of this power are, * not by way of reverſion, of 
% future intereſt ;”' this was not a future intereſt ; it com 
menced immediately, and the immediate attornment of the 
then tenants, was the ſame thing, in ſubſtance, as if t 
defendant had granted them new leaſes.— 2 1 he qualih- 
cation in the power, with regard to the reſervation of the 
rent then paid, can only apply to ſuch parts of the ſubjc 
of the power as were then let, but the power itſelf expreſs 


nors nor ſiſhery were at that time let, and that the mano 
nevei had been. Where a general authority is given, by 
power, to let manors, lands, He. and, afterwards, there 
a qualification, as in the preſent caſe, that the uſual rent 
or the rent for which the lands are then let, ſhall be tc 
ſerved, ſuch affirmative qualification ſhall not reſtraint 
generality of the power, but ſhall only apply to that pr 
| a wh! 


123. 


. - Om 9M" nl 
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IN THE TWENTY-FIRST YEAR OF GEORGE III. 


vlich had been formerly demiſed In Cumberford's Caſe (a), 
the power was, to grant leaſes of the premiſes, or any part 


370 
1781. 


thereof, for, Fc.“ /a that. ſuch rent or more, be reſerved GoopTiTLE 


upon each leaſe, as was reſerved or paid for the ſame, (pur 


againſt 


ce) within two years then next before; part of the land Fuxucan, 


had not been let within the two years before, but it was 


held, that ſuch part might be let, reſerving what rent the 
kſſor pleaſed ; ** for, (ſays the report,) it appears by the 

ncrality of the words, that he has power to leaſe all the 

ads, and this does not reſemble leaſes made by force of 
the ſtatutes of 32 Hen 8 or 13 Eliz. for, in thoſe ſtatutes, 
the intent 1s apparent that noland ſhould be leaſed except 
what had been let before.” The ſame rule is adopted, and 
confirmed, in the caſe of Walker v Wakeman'b) reported 
by Ventris (e) and Levinz (d), and is cited as clear law, on 
the authority of thoſe caſes. by Lord Holt, in the caſe of 
Winter v. Loveday (e). In the caſe of Lord Mountjoy, which 
has been cited from Moore, and is alſo reported by Lord 
Cale, there was no general authority firſt given, and, in 
Triſtram v. Lady Baltinglaſs, in Vaughan, the power of let- 
ting is expreſsly confined “ to. ſuch of the premiſes as 
at any time theretofore had been uſually letten or de- 
miſcd (/)! Thai caſe was decided a very few years pre- 
vious to that of Walter v. Wakeman, and, if it had eſta- 
bliſhed any thing like the doctrine contended for on the 
other ſide, would moſt, undoubtedly, have been cited on 
that occaſion. With regard to the caſe in Forteſcue, it 
never went farther than a reference to a court of law; but 
according to Forteſcue's account of it, the authority of Cum- 
brrford's Caſe, and of Walker v. Wakeman, was not denied, 


but the Judges diſtinguiſhed it from them, and thought it 


reſembled the caſe in Yaughan. But, it is objected, that 
35 the rent 1s entire, and cannot be apportioned, it is not 
clear that the ancient rent is reſerved for t iat part of the 
premiſes which had been formerly let. In anſwer to-this, 
it is ſufficient to obſerve, that the advance on the whole is 
301 and that the fiſhery is only worth 15 ſhillings per an- 
mm, andthe manor does not appear to be of any pecuniary 
value. — 3. As to the third point, the power contains no- 
thing about uſual covenants. But, beſides, it will be found 
that the alteration in the covenants is beneficial ta the re- 
mainder-man, The church-dues cannot be equal to half 
the land-tax, which the tenant is now to pay. If they 
vere, proof of their amount would no doubt have been 


given at the trial. As to tithes, none are payable ; and, at 


al events, ſurely the additional 30 J. is much more than 
| | 5 equivalent 
40 T. 10 Car. 1. 2 Roll. Ar. 262 fl. (d) 2 Lev. 150. 


15. 
(6) B. R. H. 27 £28 Car. 2. 


151. 8. C. Carth. 427, 
(c) 1 Vent. 294. 


{f) YVaugh. 29, 
L 2 


(571 ] 


(e) B. R. M. ꝙ i. z. 12 Med 147, 
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1787. equivalent to the new burthens ſuppoſed to be impoſed on 0 
the remainder- man. Bat, ſuppoſe the covenant to pay the 7 
Gooprir Lt church-dues, and tithes, not counter - balanced by the new 7 
againſt ſtipulations in favour of the lamdlord, that covenant: vil ty 
Foxucan. not bind thoſe in remainder. It is a covenant. by Earl 11 
Wafbington, for himſelf, his heirs, executors, adminiſtra- 0 
tors and aſſigns. n 3 
Full, Sergeant, in reply, inſiſted, that no ati _ .: 
anſwer had been given on the firſt point, a parol leaſe be- Ty 
ing equally a particular eſtate with one undet ſeal, A 5 
to the ſecond, he admitted that there are contradidom tha 
authorities, but obſerved, that the laſt, in point of time, T 
Tviz. the cafe in Forteſcue,) was in his favour; and it * 
was only an over ſcrupulous delicacy that induced the T% 
[ 572 ] | udges, in that caſe, not expreſsly to deny the law of * 
5 * Father v. Wakeman. On the third point, he ſaid, he eit 
E thought the remainder-man, or the heir, or executor of fon 
: the leſſor, might be ſued on the covenant for tithes and req 
church payments, at the option of the leſſee; but, Burn, rey 
Juſtice, ſaid, he thought otherwiſe; that the leſſee had tot 
All ſhe had bargained for, by her remedy againſt the re- all 
-preſentatives of the leſſor, and had agreed, by the terms of 
of the covenant, that it ſhould not run with the land, fou 
Asu nus r, Juſtice, ſeemed to doubt, as to this, and men- ed 
tioned the caſe of Sir John 4ſiley's leaſes, where the court wh 
had decided that the remainder-man ſhould have the be- Th 
nefit of covenants for rent, though, by the words, the the 
leſſee covenanted only with the leſſor, his heirs and aſſigns 0 
The court took time to conſider, Lord MAxs FIL fay- 100 
ing that he was not prepared to give his opinion, having qui 
Joſt his papers, and the notes he had taken on the former for, 
argument [1]. the 
/ This day, his Lordſkip, after ſtating the caſe, delivered MW ror 
4 the opinion of the court, to the following effect. dea 
Lord MANSTIEI , - There are three objections made to opi 
the validity of this leaſe. 1. That it was a leaſe in fe- poi 
verſion: 2. That the manors and. fiſhery are not within fer 
the power, becauſe they paid no rent at the time of the ce 
ſettlement: 3. That the covenants are not ſo beneficuſii T1, 
to the landlord 2s thoſe in the ancient. leaſes.— 1. On the twe 
- firſt head, it wes contended, as to the old encloſed land kn. 
that there is no ſuch thing now as a tenant at will; tha « 
"Earl Ferrers could not have brought an ejectment fool li, 

' thoſe lands, without giving ſix months notice; and the 

whoever cannot maintain an action of ejeAment, 15110! 
in poſſeſſion; and, as to the new. allotted lands, that ther f 
were ſeveral months of the term under the agreem*" |: 
ſtill to run. But three anſwers were given to this ober 
e tion, every one of which, if valid, is deciſive. The?) 
30 ; : 3 c 
& 


[2] Probably when his houſe was burnt by the rioters. 
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u, that the tenants agreed to this leaſe, and ſurrendeted 1781. 8 


n their poſſeſſion, before the execution of it, in order to 

ie make it valid. This Was expreſsly left, by Mr. Baron Go0p T1 71K 
v Erxr, to the jury, who found, that the defendant was againſt 
ul in poſſeſſion at the time of the execution. The ſecond -Fyyycan. 


anſwer is, that, if the jury had not found the defendant 
to have been in poſſeſſion, till this would be good as a 
concurrentleaſe. For this Read v. Naſb (a) was cited [2], 


v dere, under a proviſo to grant leaſes only for 21 years, [ 573] 
de leaſe had been granted in 4 Ph. & Mar. tor 21 years, 

hy and afterwards, 18 Fiz. a year before the expiration of 

ory that leaſe, another was granted, of the ſame premiſes, for 


21 years, to begin preſently, and it was held, that the 
ſecond leaſe was good. The reaſon given 1s a ſtrong one, 
viz, that the inheritance was not charged, in the whole, 
with more than twenty-one years (b). No authority was 
cited againſt this caſe, nor any anſwer given to the rea- 
ſoning in it. The words of 13 Eliz. c. 10. as ſtrongly 
require eccleſiaſtical leaſes to be in poſſeſſion, and not in 
reverſion, as thoſe in this, or any of the common powers 


had to teuants for life; yet, in the caſe of Fox v. Collyer (c), 
fe- il the Judges held, that an immediate leaſe for 21 years, 
ermy of premiſes on which there was a ſubſiſting leaſe for 


four years, was good. The 18 of Eliz. c. 11. reſtrain- 
ed the right to make ſuch concurrent leaſes, to caſes 
court where the old leaſe had not more than three years to run, NE 
The third anſwer is, that, in reſpect of the power, all 


s, the the ſubſiſting leaſes were leaſes at will [I]; there was 
E no out- ſtanding leaſe, as againſt the remainder-man; he 
D fi- would not have been bound to give the tenants notice to 


Raving quit, but might have entered upon them immediately; 
for, except in the caſe. of leaſes under the power, (and 
theſe were not, in many reſpeQs, acedrding to it,) the 
poſſeſſion would devolye upon him, the 2 EF of the 
Cath of the tenant for life. Therefore, we are all of 
nade to opinion againſt the firſt objection. 2. As to the ſecond 
point ; powers are now a common modification of pro- 
perty in land, and, as ſuch, are to be garried into effect 


r bei iccording to the intention of thofe who create them. 
neficu ll There is no ground or reaſon of equity or policy, be- 
On th Iween the tenant for life, and the remainder-man, for 


kming on either ſide. It is apparent, from the ſtatutes 


4 5 o 2 Hen. 8. c. 28. and 13 Ez. c. 10. that the legiſ- 
as" bs ure meant to confine the authority to let, to lands 
4 


which 


jat ther J B. R. T. 31 EI. 1 Leon, 147. 1% long depended in judgment,” and the 
rreemen Ii] Probably on the firſt argument, leaſe mult haye been granted fome 
is obe bh 1 did not hear. time between 13 and 18 V. 
Ther] (b) 1 Leon. 148, [.] Thie, too, mult haye been men- 
A Cam. Scace, T. 25 EI. 1. An- tioned on the firſt argument. 
65. The reporter ſays, * it _ ; 
3 


ers. 


f 
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1781. which had been forme#ly letten, and were capable of proj 
ducing profit. I his is the true eonſtruction, if not from 


SGoobrir rx Expreſs words uſed, yet by neceſſary implication. In the 
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agairſt Caſe of Bagot v. Oughton, which has been much relied pa 
Fonvcan. on, the nature of the thing ſhewed that the power could re 
[ 574 ] et be meant to extend to letting the ancient manor houſe be 
at all; muchleſs to letting it without reſerving any rent, Tl 
In a family ſettlement of an eſtate, conliſting of ſome rel 
ground always occupied together with the ſeat, and of = 
lands let to tenants upon rents reſerved, the qualification th 
annexed to the power of leaſing, that the ancient rent 
muſt be reſerved, manifeſtly exci/udes the manſion houſe, 
and lands about it, never let. No man could intend to th 
authoriſe a tenant for life to deprive the repreſentative of ) 
the family of the uſe of the manſion houſe. The words, th 
in ſuch a caſe, ſhew, that the power is meant to extend 
only to what has been uſually let. By that means the rel 
heir enjoys all the premiſes in the ſettlement, juſt as they £ 
were held and enjoyed by his anceſtor, the tenant for life: [1 
He has the occupation of what was always occupied, and 
the rent of what was always let. We all, therefore, qu 
agree, as to the rectitude of the deciſion in Bagt v. . 
Oughtom. II. e nature of the thing ſpoke the intent, as 
| forcibly as the moſt direct words could have done, lt 
was demonſtration. But where no intent appears, where 
nothing ariſes from the nature of the thing, the rule laid 
down by Lord Hor, in the caſe of Winter v. Lovedey, 
as reported in Carthew, applies, vi.“ that where a qut- 
lification is annexed Toca power of leaſing, which, if ob. 
ſerved, goes in deſtruction of the power, the law wil 
diſpenſe with ſuch qualification (a).“ So, in Cumberferd' [ 
Cafe, the reaſoning was, that, the power being to let al), 
It would go in deſtruction of the ,power to reſtrain the 
tenant for life frem letting part AMI it had not been W; 
jet before; and it was there obſerved, that the caſe di ol 
not reſemble leaſes under 32 Hen. 8. and 13 Elix. Wa: lo 
ker v. Wakeman, is another caſe equally ſtrong. Thus 
Nand the authorities, Now, to apply them to the p't- 
ſent caſe. The power is expreſs to demiſe the mano" W; 
and fiſheries. "They are particularly mentioned in the fei 1 
tlement [e], and the power goes to the whole, They Ph 
pay, under this leaſe, as great a yearly rent, as at the A 
time of the ſettlement, for they paid nothing then. The « 
words, therefore, are complied with, and this objection hy 
could only ſtand upon intent. But we think no ſuch in 
tent appears. The manors are nominal,—of no value, 2 
no object of yearly income. The fiſhery only worth * f 
| | a yea 
(a) Carth. 429. in ſtating the caſe, ſer forth the wars 


[2+] That was undoubtcdly theeaſe, of the ſettlement, preceding the pwet 


though, to 


avoid prolixity, I did not, 
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r. They are convenient to the leſſee, living on the 17581 
20 of * uſe to the remainder- man. The right of 78 
ſhooting and fiſhing is reſerved to him, For my on Goop TIL 
part, | think the intent was, to give leave to demiſe all, againſt 
reſerving as much rent, in the whole, as had been paid Fyuxveax, 
before; and, in fact, 3ol. more has been reſerved, 3. | 
The third objection, as to the covenants, was not much 
relied on, and does not require much conſideration. The 
power makes no mention of covenants, The' ground, 
therefore, muſt be, that the preſent covenants are a fraud 
on the power, by leſſening the value of the reſervation, 
but, on conſidering thera fully, it appears, that what is 
thrown on the landlord is compenſated by what is paid 
by the tenant. She is to pay half the land-tax. As to 
the chureh- dues, the covenaut ſeems to be collateral, and 
not to go with the land, nor to bind the remainder-man ; 
reſembiing a covenant for quiet enjoyment. But, if it did 
go with the land, there is no pretence of fraud on the power, 
The zol. is bond fide reſerved as an encreaſed rent. 
What is ſtipulated with regard to tithes is of no conſe- 
quence, fince none are payable. Upon the whole, we 
are all of opinion, that there is no ground for a new- 
trial, 


The rule diſcharged [15], 
l] Vide Pomery v. Partington, B. R. T. 30 Guo, 3. 


BERNARDI againſt MorrEUx. | 22 5 
On an action 
NSURANCE of freight and goods, upon the ſhip the 9* a policy of 
Jane, (or Foanna,) at and from Venice to London, NS: 
* warranted neutral ſbip and neutral Property.” The cauſe by a foreign 
vas tried before Lord MAnsF12LD, at Guildhall, at the oourt of ad- 
vittings after laſt Trinity Term, when a verdi& was found mitaltg ie m0. 


2 6 - concluſive evi- 
lor the plaintiff, ſubject to the opinion of the court, on a dence that the 


caſe, which ſtated as follows: ſhip was not 


That the defendant underwrote the policy ; thatthe ſhip 3 —_ 


vas taken 7 a French frigate, called La Magicienne, as ſhe the condem- 
vas ſailing from Venice on her voyage to London: that the nation weat 
plaintiff offered to give evidence, on the trial, that the pro- elke _ 
pelty of the ſhip and the property of the cargo were neutral, 

«nd that the papers belonging to the ſhip fell overboard by 

cccident, after ſhe was brought to, by the French frigate ; 

but the defendant objected to ſuch evidence being reveiv- 

ed, and produced, as the ground of his objection, the 

:Mence of the condemnation of the ſhip in the French 

imiralty court, which was read, and js as follows : 

„ALMERIA. Louis Jean Marie De Baurbon, Duke 

8 The Joanna. J De Penihieure, Admiral of France. 

deen by us, The Procter Verbal made on board the 


L 4 * ſnow 


55⁵ 


13 1781. 
% . 2 
BAN ADI 

againſt 


-  Morrevx.. 


. © wind ſouth-weſt, and having come up with her, and 
ſtopt her, under Venetian colours, after an hour's chaee, 


« with which order the captain did not readily comply 


and only ſhewed his bills of loading, by which they 


*“ and the loſs of his papers which had fallen into the ſea, 


„ had put, their ſcal on the ſaid ſnow, where they found 


[ 51? ] 


« der, by theſe; preſeuts, the Vice Conſul of Frome 


. PSEGSES> IN Hf LART TERM 
© ſnow Joanna, taken by the King's frigate I Magician, 


46 


* frigate La Magicienne, commanded by the ſaid captain 
6c 


— 


** commanded, by. Mr. De:Baades, dated the ad of Deen. 
ber laſt. Signed, Saint Owey Reward, Bouret- Den. 
nico Zant.,——Seen by the captain commander. Signed 
* .Boades—Purporting, that, the ſaid ſecond of Decemby 
« laſt, ar five o'clock in the gyening, his ſaid Majeſty 


ce 


De, Boades, being ten leagues "eaſt of Cap des Mul, 
having diſcovered a ſnow. ſteering ſouth ſouth-weſt, the 


the ſaid Mr. De Boades ordered the captain to bing on 
board his muſter- roll, paſſport, and bills of loading; 


under a pretence that the ſea was rough, and that his 
long boat was lcaky; but, being at laſt obliged to com- 
* ply, upon threats being made of firing on him, and 
* being. come on board, he declared, tat, in getting 1 
«© the ſhip's fide, the box containing fit muſter-roll, his pa- 
*© tents and paſſports, had. fallen from kis-pocket into the ſea, 


66 


found the ſaid ſnow the Joanna, of 14 nien, including 
© officers, commanded by Dominico Zant, of Venice, ſaikd 
% from Venice the 25th of September, with a cargo of 12 
«© bales of ſilk, dryed raiſins, oil, cream of tartar, pot- 
« aſh, and other effects mentioned in the bills of loading 
* by him exhibited, for the account of ſundry perſons in 
Venice, conſigned to ſundry merchants in London, whither 
* he was bound. Theſe goods going into an enemy's couttry, 


6 raifmg ſuſpiciont, the ſaid ſnow had'been ſtopt, and carried 
we 07 f Majeſty's frigate La Magicienne, to Almeria, 
* where ſhe had been put into the hands of the conſul, 
0 after the ſaid Saint Owey lieutenant acting as ſteward, 
* and the ſaid Bouret enſign on board the ſaid frigate, 


5. no papers, and taken on board the ſaid ſhip ten of the 
e ſaid ſnow's crew, which were replaced by ſix men from 
* on board La Magicienne, and three from the Atalante, 
«© with a coaſting pilot, who have brought the ſaid ſnow 
< into the. port of Almeria. The premiſes cenſidered— Me, 
« by. virtue of the power delegated io us as aforeſaid, 
ce have declared, and declare, as good prize, the ſbip ihe 
& Joanna, her tackle, aud apparel, together with the good 
“ of her, cargo, and do adjudge them to the captors, 
e that, in conſequence of this deeree, the whole be 
& (if not already done, ) in the uſual manner, and the 
« produce divided according to the deſire and ordinance 
4 of the King, madethe,28th of March 1798. We or 
„% Almeri 


+ 
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Ain, to look to the execution of this our ordinance, 


n Paris, the 1 fth of January 1779. 
FF 

The queſtion ſtated for the opinion of the court Was, 

Whether the ſaid ſentence was not concluſive evidence 


gurt ſhould think it not concluſive, then à verdict to be 


nonſuit to be entered. 


nicle of the regulations of the marine of France, bearing 
ate the 26th of July 1778, and alſo the procti verbal 
wade at the time of the capture, though not ſtated in the 
e, nor given in evidence at the trial, were ſo much 
jeerred to, and ſeemed of ſuch weight to the court, that 
t will be neceſſary to inſert them in this place. | 

Mkr, For the Regulation of the Marine, c. 26th 
h 1778, —ART. 3. ALL veſlels taken, of what na- 
tion ſoever, either neutral, or allied, fromwwhich it is 
* known that any papers have been thrown into the ſea, 


together with their cargoes, upon the mere proof that 
fine papers have been thrown into the ſea, without any 
weceſſity of examining what thoſe papers were, by 
whom they were thrown, and even though a ſufficient 
quantity ſnould remain on board to juſtify that the ſhip 
ud its cargo belonged to friends or allies.” 22 

*Proces VERB ALof the Venetian ſnow the Joanna, Cap- 
lun Dominico Zane, flopt by the frigate La Magicienne, 
the year 1778, the ſecond of the month of December.— 
AT five o'clock in the evening, the King's frigate La 
Magiciemne, commanded by Mr. De Boades, being 10 
agyes to the eaſtward of Cap de Moulins, having diſ- 


uind at eaſt, and having joined him, detained him un- 
& Venetian colours, after an hour's chace. The ſaid 
Mr. De Header gave orders to the captain to bring the 
il of his ſhip's company, paſſport, and bills of load- 
ng, on board; with which the captain did not will- 
ny comply, under pretence, that the ſea was ve 
nugh, and that his boat was ſtaved; but at laſt he 
ame, upon threats being made to fire on him, and 
ng arrived on board, he declared, that, in getting up 
th rigate's ſide, the box'in which was contained the 
of his ſhip's company, his patents, and paſſport, 
kd fallen from his pocket into the ſea, He could on- 
hon his bills of loading, by which it appeared, that 


« and thereby authoriſe and command the firſt tipſtaff or | 
6 {erjeant to proc in all forms requiſite thereto. Done p,,,, 154 


ainſt the plaintiff's recovering in this a gion? If the 
wered for him. If they ſhould think it concluſive, then 


ln the courſe of the arguments on this caſe, the third 


ſuppreſſed, or abſtracted, ſhall be declared good prize, - 


wwered a ſnow making her way to the ſouthweſt, the - 


& ſaid ſnow named the Joarine, of 14 men, . officers 
| | included, 


7 
* 
4 
- 
ur 


© bs | 
— 


againſt 


Mor rz bz. 
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BERNARD 
againſt 

MorrzE ux. 


“ perſons of Venice, for the addreſs of ſundry mer 


„ ſul, and to be detained until the court of Praxce 


L 5791 


other proceedings, ) and by Lee, 
caſe. 


. offeQ, as follow: — The ſentence of the Free 
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« included, commanded by Dominies Zan bf . 
* ſailed the 25th of September, loaden with 12 bak 
& ſilk, dryed raiſins, cream of tartarypot-aſhes, and ol 
* merchandize, (as expreſſed in the bills of loading 
** livered up, and which have been put up in a pat 
« ſcaled with the King's arms,) for account of ſun 


« of London, where he was to deliver his cargo, Gd 
* into an enemy's country, and the loſs of his pap 
% falling into the ſea raiſing ſuſpicions, M. de Bu 
* thought proper to ſtop him, in conſequence of the th 
© article of the reguigtions of the 26th of Fuly 1918, e 
„ cerning the navigation of neutral ſhips, and to d 
% him to Almeria, to be left under the care of the c 


decided the affair..-[n conſequence of his orders, 
the lieutenant of the ſhip, charged with the accoy 
and the enſign of the ſhip, named for the purpoſe, h 
«© gone on board the ſnow, where we found no paps 
«* and.cauſed the door of the cabin, and the hate 
„be ſhut, to which we have ſet our ſeal, that no pc neu 
* may be diſpoſed of. We have likewiſe ordered 
© men of the crew on our board, whom we hae e 
4e placed by fix of our own men, and three from pcie 
„Atalante, with the named Foſeph Nicholas Thurley « 
„ing pilot, to conduQ her, and ſecure her navigi ten, 
„with expreſs orders, not to make any inſult or mi 
* meanor in the ſaid ſnow, under pain of corporal i? 
& niſhment. Done on board. Said Senante.“ eic 
it was admitted, at the bar, that the ſentence had 
appealed from, and affirmed, but nothing nem or {| 
appeared in the proceedings on the appeal. 
The caſe was twice argued; firſt, in Miehazima: 
on Tueſday, the 21ſt of November, by Mood, for the p 
tiff, and Baldwin, for the defendant; and again, on 
day, the 26th of January, by Dunning, for the pla 
(who read the procts verbal, and ſtated, that it had 
come from the parties, but had been tranſmitted fro Wc 
French court of admiralty, along with the ſentence 
for the defendant. 

After this ſecorid argument, Lord MAnsFIFLD dire 
the cauſe to ſtand over, till there ſhould be an opp( 
nity to apply to the defendant, for his conſent, tba rue 
above Arret, and the procts verbal, ſhould be added 


This day, the defendant's counſel informed the e 
that their client would not conſent that the proces 
ſhould be conſidered as part of the caſe. _ 
The arguments on the part of the plaintiff we 
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£4micalty can only be concluſive on the point direQly 
id. Uf this ſentence had expreſsly proceeded on the 


ad be bound dy itz but it does not appear from the 


I 


of the property not being neutral, the plaintiff Br RNARDI 


579 
781. 


againſt 
- ence, that the ſhip and cargo were condemned as ha. eu 
"M V property. On the contrary,” it manifeſtly went on 

pers having been wilfully ;hrown into'the fea; This 


aground of condemnation by the law of nations, al- 
oh the property ſhould: be neutral; and by the Arret 
Juy 1778, the Freneſ have gone ſo far as to ſubject 
hip and cargo to be condemned, if any part of the 
ers have been thrown into the ſea, ſuppreſſed, or ab- 
oed, even although ſufficient ſhould remain to prove 
athey wete neutral. The truth in this caſe is, that the 
pers tell over board by accident, but ſuppoſing them 
ure been wilfully thrown into the ſea, that was not a 
of the warranty. Such an act would be fraud, 
ſeonduct, or barratry, in the maſter, and is, therefore, 
edf the riſks expreſsly inſured againſt. The ſentence 
s not (tate that e court ſuſpected the property not to 
rural; the ſuſpicions mentioned in it are ' recited 
pm the proces verbal, and are thoſe of the captain of the 
ue who made the capture. Independent of any ſuch 
picions, there was a much better ground of condem- 
0n, namely, the Arret, and it will be impoſſible to 
tend, that a condemnation under that Arrzt ſhall 
te as concluſive evidence acai the plaintiff of the 
erty, not having been neutral. One of the cauſes of 
peion was, that the goods were going into an enemy's 
try; but the merchants in London, to whom they 
conſigned, may have been merely factors, and it 
ears from the ſentence, that the conſignors were Ve- 
lov, The ground of the ſentence is at leaſt ambiguous 
lhe face of it, which 1s reaſon ſufficient, why it ſhould 
t conclude the plaintiff, who was ready, at the trial, 
I" evidence to ſhew, that the property was neutral, 
that the papers fell into the ſea by accident. The 
buce was founded on the proces verbal. Therefore, 


hre been read at the trial, as a neceſſary part of the 
kedings, and it ſhould now be conſidered as part of 
an oppt eaſe, Thus, a decree in Chancery, which only recites 
wich of the proceedings as are thought neceſſary to be 

nh to introduce the decretal part, cannot be read in 
ce without the bill and anſwer, becauſe ambiguities 
be thereby explained, and omiſſions. ſupplied [1]. 
le procts verbal is taken as part of the caſe, it will 
Ws 


[ 580 ] 


wh only part of it is there recited, the whole ought 


U) By this argument, and indeed ed the procts verbal as in the nature of 
out, the plaintiff's counſel treat - a libel on which the ſuit had proceeded. 


— 


— 


ts dn 2 ' Ay, . =— 
Wy re 8 - 


8 —— — — 
by - Gs TAE” 
hn 4 
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Nw the Arr. A | 

Bannarp: For the defendant, it was contended, that, taking 

ga againſt Whole ſentence together, the copdemnation appear 

MortTevux,. clearly, to have been made on ſuſpicions that the proper 
belonged to the enemy. The words of the ſentence 

Je premiſes conſidered.” What premiſes, but all 

circumſtances before ſtated as the cauſe of the ſuſpiciul er: 

If it had proceeded on the Arr#t, there would have he 

no occaſion to ſay any thing of the ſuſpigions. It wi 

have been ſufficient, barely to refer to the Arref i 

after ſtating as a fact, that ſome of the papers had be 

thrown into the fea. It is true, the ſentenee does not, 

words, declare the ſhip and cargo to have been et 

demned, as enemy's property; but it is not the practice e 

do ſo, and it amounts to the ſame effect, if that appe 

from neceſſary inference, to have been the ground of 

condemnation. 'The uſual caufe of condemnation, in 

countries is, that the property belonged to an enen 

and, therefore, when there has been another grouf con 

it ſhould be ſet forth. Now, in this ſentence, the | 

does not even fay, that they ſuſpected, or believed, 

Papers to have been thrown. into the ſea. If they had 

fo, ſuch an a@ is, in all caſes, evidence of enemy's e 

perty, and they ought to be confidered as having p 

eceded upon it as evigence only, and to have condemi 

the ſhip and goods, uflder the general law of nations, 

under a local ordinance not referred to in the ſenten nac 

1581 ] After the firſt argument, Lord Maxs r ſaid, 

| firſt principles are clear, and admitted. All the we 

are parties to a ſentence of a court of admiralty. He 

there is a monition publiſhed-at the Exchange, and, in o D 

countries, at ſome place of general reſort, and any | 

ſon intereſted may come in, and appeal, at any time, 

there has been no laches. If there las, the time of apf 

is limited. But the ſentence, as to that which is wit 

it, is concluſive againſt all perſons, unleſs reſerved 

the regular court of appeal [a4]. It cannot be con 

verted, collaterally, in a civil ſuit. The difficulty here . an 

what the ground was on which the French court of 

miralty went; whether, the ground of enemy's prope 

or that of the papers having been thrown over boa, 

By the maritime law of all countries, throwing pa 

over board is conſidered asa ſtrong preſumption of enem 

property, and upon that principle the Arr# of 177! 

founded, But, in all my experience in England, | lat 

never known a condemnation on that circumſtance on 
It is made uſe of as a ſtrong ground of ſuſpicion, 

Arret is very rigid, It 1s difficult to find out what 


[x] Vide ſupra, Walker v. Witter, 6. n. [x4 il. 


AE TWENTY-FIRST. YEAR Or GEORGE I. 585 


qund of this ſentence was. I incline to think, the court 178. 

nt upon the ground of enemy's property, and conſidered ny 

* want of the papers as a ſtrong preſumption of that pg, 

a; but they did not examine the captain upon interro- againſt | 
dies, as to the contents of the papers; and upon the Morro. 

hole, enough does not appear on this obſcure ſentence, 

aſcertain preeiſely upon what it was founded, and ſume 

her method ought to be taken to inquire what the ground 

Fit was. As to Whatever it meant to decide, we muſt 

eit 5 concluſive, | - 

WIIIIs, and ASHHURST, Juſtices, concurred with his 

xdſhip. | 

<p; Juſtice, ſaid, that, to be ſure, the ſentence 

v obſcure, but, taking it all together, he did not think 

te was much difficulty in diſcovering the grounds of it. 

je two circumſtances of the cargo being conſigned to 

enemy, and the falling of the papers into the ſea, are 

wed as the grounds of ſuſpicion. The latter circum- 

nce,—papers falling into the ſea,-could not be a ground 

tondemnation. The other could raiſe no other ſuſpi- 

un, nor a preſumption of any thing elſe, but the pro- 

being enemy's property. It follows, therefore, that 

condemnation went upon that ground. If it had 

e upon a wilful throwing paper over board, that would 

e been ſtated, ſubſtantively, as the ground. In the | 

| place, lay the Arret out of the caſe ; and then wilful 4 382 

owing papers over board, is only preſumptive evidence [4 

enemy's property. Then, take the Arr ; till wilful 

owing over board might have been uſed as evidence of 

y's property, or it might have been a ſubſtantive 

nd under the Arret + Here it is not ſtated as a ſub- 

ive ground. | N 

Vn the ſeeond argument, Lord M ansrttt ſaid, that, 

lie prects verbal ſhould be agreed to be made part of the 

it would clearly explain the ambiguity of the ſen- 

e, as it ſet forth the ground for taking the ſhip to 

ſe been the Arret of July 1778. Without the proces 

nel, the ſentence, he ſaid, was equivocal ; it took all 

and it was difficult ta ſay, what it went on. If the 

n produced to the captor were fair, the property was 

al, But, the proces verbal put the grouud of the 

ee out of all doubt. | 

LES, and ASHHURST, Juſtices, of the fame opinion. 

drurg, Juſtice, alſo declared, that he thought the 
terba / muſt be taken as part of the proceedings, and, 

tat cxpreſsly referred to the Arr as the ground ot 

ture, and the ſentence was conſiſtent with it, the 

ace muſt be taken to have been founded on the 

But he adhered: to his former opinion, on the caſe 

id without the procts. verbal, namely, that the inter- 

pretation 


— 


_ 


1781. 
— 


BzRNARDI 
againſt 


captute, reduced into writing, at the time. He obſerved 


L 583] 


Morrzux. 


obſerved, that it would be hard upon the plaintiff non 
to grant a new trial, for that his witneſſes were gone 


the opinion of the court were, that, if the ſentence ſhoul 
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pretation of the ſentence, taken by itſelf, muſt beg 
the condemnation went on the ground'of enemy's pr 
e was, therefore, eoncluſiye againſt the plain 
tin. | "pe | 

Lord Mansr1eLD then ſaid, if the defendant would ut 
confent that the proces verbal ſhould be. made part of th 
cafe, there muſt be a new trial. Upon this, Dim: 


Venice, and the terms on which the caſe was reſerved 


be thought not to be concluſive, a verdif ſhould be en 
tered for the plaintiff. | * EK, 
1 he refuſal of the defendant wasfignified, this day, vil 
Lee, who aſſigned as the reafon for it, that the prac 
verbal was not a proceeding in the French court of at 
miralty, but merely an account of what paſſed on 


18S 


nc at 


that, in the ſentence, all the proces verbal, except the cc 
cluding part, which refers to the Arret of Ju'y 1998, wi 
recited, and he thought this aftorded a ſtrong argumen 
tor inferring, that the court had purpoſcly omitted tha 
part of it, to ſhew that they did nat condemn the ſhip 
the ground of the Arret. | * 
Lord MAxsriEIp diſapproved much of the defendant! 
reſuſal, but he ſaid he thought the juſtice of the c:| 
might ſtil] be got at, on the ground of the ambiguity « 
the ſentence, which did not mention a word about tht 
property being enemy's property; that it was clear t 
French admiralty meant to proceed on the ground « 
fhrowing the papers overboard ; and he agreed with 
counſel for the plaintiff, that the procts verbal ought to! 
conſidered as part of the proceedings, and that the ſen 
tenice ought not to have been read without it. 
Bor.LER, Juſtice, thought, there was weight in wha 
had been obſerved by Lee, on the reaſon for omuting | 
concluding part of the proces verbal, in the ſentence. [1 
deed it was not clear that what was now offered to | 
produced, was the ſame procts verbal which the ſentens 
recites, and, if it could be ſuppoſed that the captain ha 
made another, omitting the reference to the Arr as! 
ground of capture, that could only be accounted for, | 
his having found that the capture could not be ſuppon 
on that ground. 1 
Wurxs, Juſtice, thought it moſt manifeſt, that 
 procts verbal made at the time of the capture, Was that e 
which the ſentence proceeded. The ſentence 1 * 
mentioning it, and recited it exadly, as to © te, an 
every thing elſe, as far as it went. The word “ f | 
ing” did not require 8 recital of the whole, and it v ; 
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ary for the admiralty court to ſet forth the captain's *. 
_ detaining the ip. He had all er of \ 1791 , 
nion that the ſentence was ſo ambiguous, that it did 8 bt 
nt appear that the cauſe of condemnation was that the againſt 
rey was not neutral, and, therefore, had thought Morrzox. 
-ridence neceſſary to explain it. | | 
 ASHHURST\, Taſtice, co:curred, as to the ambiguity 
the ſentence, and that it was, therefore, not conclu- 
fre; and, on that ground, Lord Mansrittd, and WiLLEs, 
and ASHHURST, Juſtices, declared their opinion that the 
hoſe onght to be delivered to the plaintiff ; Lee ſtill 
Aging the danger of opening the ſentences of foreign 
courts of admiralty, which are uſually informal, and ex- 
peeing his apprehenſions, that the conſequence of this 
determination would be, that, in all caſes of this ſort, 
thre would be controverſies about the ground of the 1 
foreign-ſentence. On this, Lord MaxNxsrIiEUD ſaid, that 
this ſuppoſed inconvenience would be entirely obviated, 
if the foreign courts would ſay, in their ſentenges, 5 Con- 
« nned af enemy's property.” 1 > © 


The Poſtea'to be delivered to the plaintiff [x 119]. 


Kun Vide Mayne v. Walter, B. | maſs, B. R. H. 24 Gee. 3. Salucei v. 
R. E. 22 Gen. 3. Bargillay v. Lewes, To/inſon, B. R. H. 25 Geo. 3. 
J. K. T. 22 Geo. 3. Salucci v. Mood- Ars | 


ity o 3 

* GoopTITLE againſt Nox TH and Others. FA. 5841 
uriday, 

wy iſt 126k 


* of treſpaſs for meſne profits, againſt ſeveral Bankruptcy is 

1 defendants: Pea by two of them, (huſband and do plea in bar 

viſe,) that the huſband became a bankrupt after the cauſe ue ter 8. 

dlaction accrued : General Demurrer. | 0 profits. 
Davenport, in ſupport of the demurrer, contended, 
that the ſtatute of 5 Geo. 2. c. 30. Which gives this plea, 
only ſpeaks of debis due before the bankruptcy, and an 
mury by entering the plaintiff's cloſe cannot conſtitute 
i debt, A party cannot in any caſe of a fort liquidate 
bis own demand for damages, and ſwear to it before the 
commiſſioners, It can only be aſcertained by the inter- 
vention of a jury. The rent is not a ſure criterion. He 
lud known, he ſaid, more than five years rent given by 
a rerdit, for only one year's poſſoſſion. No debt, there- 
fore, could have been proved, for this cauſe of aQtion, 
a the commiſſion, and therefore the bankruptcy was 

ar. 

Baldwin, for the defendants, admitted, that bank- 
ey is no bar to demands for torts in general But, 
bete, he ſaid, though the form of the action was treſpaſs, 
Nt the demand, in ſubNance, was for a debt, viz. _ 
annua 
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1981. annual value of the land, and might have been thing 
ways jtof an addion for uſe and occupation, in bar to which 
GoovrirLe he inſiſted that the bankruptcy” was moſt clearly plea, 
_ " again®& able. | | „ N 
. 1 Davenport, in reply, ſeemed” to agree, that, to af 
| action for uſe and occupation, i may be plead 
ed; and he faid, that, in a caſe argued ſome time 290 in 
this court, it had been decided, that a party who ge 
for meſne profits after a judgment in ejectment, may wan 
the treſpaſs, and bring an action on the caſe for uſe and 
dccupation. But he contended, that when he does not 
\ | wave it, the amount of his demand, or what a jury might 
think him entitled to, is uncertain z many things may 
increaſe the amount of the damages, as particular cir 
eumſtances of inconvenience to the plaintiff from having 
been kept out of poſſeſſion, ee. 
Lord MansrietLD, —The form of the action isdecifive 
The plaintiff goes for, the whole damages occaſioned b 
the fort, and when damages are uncertain, they cannot 
be proved under a commiſſion of bankruptcy [x5 1]. 
[ 585 ] Wirrres, Juſtice, of the ſame opinion. 
:  _ AsnmfvksrT, Juſtice, —The plaintiff goesfor a compen 
wes ſation in damages, the amount of which is uncertain, and 
cannot be ſworn to before the commiſſioners, but mult be 
aſcertained by a jury upon all the circumſtances. 
BULLER, Juſtice, — The damages here are as uncertain 
as in an action of aſſault, 

: | . Judgment for the plaintiff [+ 118] [#5 2]. 
- [x7 2] But if the demand is ſuch, - [T 148] Vide Johnſon v. Spiller, J. 
that the amount can be liquidated and R. H. 24 Ceo. 3. ſupra, p. 167. ol. 2 
aſcertained, without the intervention Note [x 5 5). RE ; | 
of a jury, it is a debt that may be prov- [N 2] Vie, alſo, Gulliver v. Drink 
ed. * Utter jon v. Vernan, B. R. H. 30 water, B. R. H. 28 Geo. z- 2 Ter 


Geo, 3. 3 Term, Rep. 539. Rep. 26r. rs! * 

Thurſday, GLEN 1 Kh . 4 n OI 4 hf 

of Podengey: 5 : LORAINE ais T @MLANEON 5 
When a hip is Als was an action tried before Lord Loucn- 
infored for 1% "BOROUGH, at the laſt Aſſizes far the county of Me- 


mende at the 2 Humberland, in which the plaintiff declared. — That the 


5 defendant, in conſideration that the plaiutiff, at his ws 
though the riſk ſtance and requeſt, had underwritten. ſeveral pobcies « 


ceaſeat the end aſſuranee as to certain ſums of money therein ſubſcribed 
of two months, 


' there ſhall be Againſt bis name, on the ſhips, merchandizes, and othe 
vo apportion- things therein reſpectively ſpecified, without recetving 
ment nor re- the full premiums therein mentioned, undertook and pro- 
2 fre- miſed to pay the plaintiff ſo much money as the premium 
therein mentioned to be paid to him amounted to, with n 

| 1 N 2 Xx 87 92 aver mel 


* 
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1 
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irment that they amounted to 40/,—There was another 1781. 
for 40l. for money had and received by the defendant 
ihe plaintiff's uſe. The defendant pleaded non aſſumyit, Lox axe 
In all except the ſum of 3l. upon which plea iſſne was againſt 
ab; and, as to the 3 I. he pleaded à tender, and paid Tuonkix- 
u ſum into court. Upon the plea of tender, iſſue was 593+ 
to joined. 8 PN | | 
The jury found a verdi for the defendant upon the 
ber, and for the plaintiff upon the other iſſue, for the 
ef 1 5/. ſubject to the opinion of the court, whether 
is entitled to recover that ſum of 1 5/, or the ſum of 
Lanly, upon a caſe, which ſtated, in effect, as follows: 
The plaintiff had under written 2000. on a policy effected 
A Murcaſtle, (which was ſet forth verbntim in t eaſes) | 
mereby the ſhip the Ciiollerford was infured, againſt 
apture by the enemy, for tꝛvelve months, in the - coaſting 
we between Leith and the Iſle of Wight 5, beginning the 
13h of March 1779, and ending the 15th of the ſame s 
math 1780. In the body of the policy, it was ſtated, [ 536 ] 
That the aſſurers confeſſed themſelves paid the con- 
Grtion due unto them by the affured, at and after the 
nite of 155. per cent. per month > At the bottom, oppo- 
eto the plaintiff's ſubſcription, was written “ Premium 
eyed 16th Aarch 177957 and, on the back, was 
nbrled, Newcaſtle,” 1 5 March 1779, Mr. Jen Gaul 
ſumlinſon, on his ſhip the Cho/lerford, himſelf maſter, 
fr twelve months, in the coaſting trade, at and between , 
litt and the Ie of Wig, 13 the 13th of 
March 1779, and ending the 12th of March 1780. 
Enemy only. At 1.55. per cent. per month, 18J/.“ The 
un was not paid, though expreſſed in the polioy to F 
been paid, it being the uſage in Newca/te not to pay 33 
fremium at the time of making the inſurance, but at 
nous times after the policies are effected, and, ſome- 
mes, not till twelve months after. The ſhip was loſt in 
form, within the firſt two of the twelve months for 
th the inſurance was made, and the defendant ten- 
ed to the plaintiff 31. as the premium for two months. 
r caſe farther ſtated, that one Rogerſon, a broker, one 
tte witneſſes for the plaintiff, ſwore,. that at Newcaſtle, 
de time when this inſurance was made, the rate of 
wm, on the ſame voyage and againſt the ſame riſk, 
Med in proportion to the duration of time for which the 
ance was made; that the uſual rate was 14. 11s. 6d. 
text, per month, if the inſurance was for three months; 
I, fer month, if for ſix months ; 187. per month, if 
une ; and 15s, per month, if for twelve months. 
a the reaſon of the difference was, that, when the 
vis long, the ſhip would probably be in port for a 
r of the time; that, on ſimilar policies, whe 
i} "Wikia IM 55 
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A 


the 


4 
1781. 


Lon AINE 


againſt 
THoMLIN- premium; that, when the policy was meant to be for 


SON. 


IE 087-1 


(a) B. R. M. 2. Geo. 3. 3 Burr. mon v. Wodbridge, T. 21 G6 
1237. 1 Black. 315. 318. infra, p. 781. 
(0) B. R. A. 18 Geo. 3. Vide Ber- [+119] Since reported, Cp. % 


portion to be returned if the riſk ſhould ceaſe before th 


"Policies, one for each month. It is true, that, with r 


defendant's witneſſes, is according to the conſtruction 
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the capture had happened within the year, the whole 1 
mium had been paid. The defendant's witneſſes, on the 
contrary, ſwore to two or three inſtances like the preſen 
where there had been an apportionment and abatement « 


year, the rate was uſually computed by months, the 1 
ſon for which, they believed, was, to aſcertain the pre 


end of the whole time inſured. 
F. Scott for the plaintiff, Wood for the defendant. 
rd MANSFIELD deſired Wood to begin. 

He contended, that this was not one entire contraf 
for a year, but an inſurance from month to month ſe 
twelve months. Even on an inſurance for an entire voy 
age, when the aſſured can aſcertain the proportion of t 
premium allowed for that part of the voyage during whi 
the riſk ceaſed, there muſt be a return to that ame 
It was ſo determined in Stevenſon v. Snow (a). The cou 
there, laid it down, as a principle in caſes of inſuranc 
that © equity implies a condition that the inſurer ſhall nd 
& receive a price for running a riſk, when he in uu 
runs none.” If the policy had been for a year, 
twelvemonths, and the premium a groſs ſum, the cu 
could not have apportioned it, becauſe the riſk, in or 


month, might be greater than in another; but here / 
parties have apportioned the premium, This diſtinguiſh 
the preſent caſe from that of Tyrie v. Fletcher (b) [+119 a 


where it was held, that there could be no apportionmen 
becauſe the inſurance was for an entire year, and the pr 
mium one groſs ſum. The court decided that caſe on i 
ground of the contract being entire, In the preſent a 
the inſurance was the ſame as if there hat! been twel 


gard to each month, if the riſk had ceaſed in the mic 
of any of them, on the principle on which Tyrie 
Fletcher was decided, the court could not apportion tl 
premium for different portions of that month. The an 
purpoſe the parties could have for mentioning the mont 
ly proportion, both in the body of the policy, and in t 
indorſement, muſt have been to aſcertain the ſum to 
returned in caſe of a capture within the year, If it 
been meant to been an entire contract, the premium wou 
have been fixed at 18/. per annum, without any menti 
of months. The uſage- of the place, as proved by! 


which he contends. 


. = 


1 
4 
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Lord MANSFIELD told Scott, he had no occaſion to give 1781. 

limſelf any trouble. e * p 2th wb 
Lord MANSFIELD,—This is a mere queſtion of con- Loxaive 

Aion, on the face of the inſtrument, and, therefore, againſt 

e evidence ſhould not have been admitted to explain THOMLIN= 

+ It is an inſurance for twelve months, for one groſs 80x. 

fm of 18/7. They have calculated this ſum to be at the 

me of 1 $5. per month. But what was to be paid down ? 

Not 155. for the firſt month, and ſo from month to 

nonth 3 but 18/7. at once. TwWo caſes have been men- [ 588 ] 

bed. Stevenſon v. Snow was decided on the ground of 

here being two voyages. Tyrie v. Fletcher is directly in 

vit aga\nſt the defendant. There are two principles in 

theſe caſeg 3 1. If the riſk has never begun, the whole. 

ymium is to be returned, becauſe there was no conſi- 

&ration; 2. When the riſk was begun, there never ſhall 

ke 2 return, although the ſhip ſhould be taken in twenty- 

four hours. ; v9 ; | : 

ASHHURST, Fuſtice,—The 1 5s. per month is only a 

mode of computing the whole ſum. | 

Wi.LEs, and BULLER, Tuſtices, of the ſame opinion. 

The Poſtea to be delivered to the plaintiff [+120]. 


[t120] Vide Meyer v. Gregſon, B. R. E. 25 Geo. 3. Long v. Allan, B. R. 
|. L. 24 Geo. 3. Gale v. Machell, B. E. 25 Geo, 3. 


The KixG againſs Davie and feven Others. 

: Thurſday, 

()\ the firſt day of laſt Michaelmas Term, Dunning ob- u bew. 
taned a rule to ſhew cauſe, why an information The court will 


ould not be filed againſt the defendants for a conſpi- not grant an 
information 


ney to elect Davie _ of the borough of Lyme Regis, againſt the 
ta illegal manner, for the purpoſe of making certain magiſtrates of 
rlons without title, corporators, and, thereby, to pro- a borough ſor-- 


are 2 colourable majority in the corporation, and, by er Leg 
dens of this majority, to disfranchiſe others, well in- perſons inti- 


ited to be corporators, in order to obtain an undue in- tled to their 


hence in the election of members to ſerve in parliament freedom, al- 


though ſworn 
in the borough. to have been 


On making the application, Dunning ſtated, from afji- done to ſerve 
Wit, that the perſons disfranchiſed by the defendant had <1-Qion pur- 
en twice before removed, and reſtored by mandamus Een if the de- 


N l endants den 
ln the laſt disfranchiſements were on the ſame grounds that a Fey n 


odjetion which had been over-ruled, on argument, and ſw ear that 
un the returns made to the mandamuſes to reſtore z that inen thought 


Flame objetions applied equally to the titles of ſome igt gn 


F the defendants themſelves; and that, (as the perſons for the diſ- 
Plung the afidavits believed,) the defendants had acted franchiſement, 
| . in aud ws c _ 
| on which the 
* disfranchiſe ment went has not b:en decided. 


M 2 al 


596 
1781. 


erm mm 
The Kix borough. 


againſt 
_ Davis, 


[ 589 ] complained. of, and that the laſt disfranchiſements were ex 


— — 


(a) Rex v. Ham, 7. 5 Gee. 3. As E. 2 Geo. 3. 3 Burr. 1317- 
Burr. 1716. S. P. Rex v. Williams, 


25 tive, in order to ſerve election A will be a gro 


if a rate is partially made, and perſons corruptly left o 


ereturning officers after there has been judgment of «ff 


tives is ſworn to, but the defendants poſitively den)! 
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in this illegal manner with a view to procure a colourah 
majority of votes in the election of the members for the 


On Wedneſday, the 31ſt of January, Bearereft, Jr. 
Lawrence, and Erſkine, ſhewed cauſe againſt the nik 
and produced affidavits of the defendants, expreſsly deny 
ing the corrupt motives imputed to them, and ſwearing 
that they thought they had a legal ground for the a& 


preſsly with a view to have the queſtion decided whethe 
non-reſidence is a good cauſe for amoving a capital burgeſ 

'This day, the Attorney General, Lee, ing, al 
Rooke, were heard in ſupport of the rule. 

Lord MANns8FIELD,—This profecution is not attempt 
with a view to obtain any civil recompence, or to af 
the disfranchiſed members of the corporation in being re 
ſtored, for it is acknowledged that their party have nc 
obtained a complete victory in the borough. The app 
cation is therefore ad vindiclam, and ad vindiftam onl) 
There are undoubtedly caſes where the exerciſe of a d As 
cretionary authority, by a magiſtrate, with a corrupt m 


for granting an information, - If, for inſtance, licences 
refuſed to publicans, as in the caſe from Corfe-Caſtle (a 


or put on; if freemen without title are admitted; if ele 
tors are arreſted coming to vote, &c. But, what is 
charge ? That perſons have been admitted who the « 
fendants ſwear they thought had a title, and others remo 
ed who they ſwear they thought had none. To grant 4 
information in this caſe would imply an opinion that ſug 
a ee is a puniſhable crime. Now, there | f 
inſtance even of an indictment for it. There 1s 


tenderneſs in 1 informations in matters of eleCtic Wor 


How many inſtances do we recolle& of mayors acting 
againſt the mayor under whom they derived their tit 
as, at Wigan, Marlow, Carmarthen, &c.? Vet no | 
formation has ever been gfanted in ſuch a caſe, Fort 
civil injury, when a corporator has been improperly ! 
moved, there is a ſpecific remedy by a mandamus, and 
action for a falſe return, Where a perſon, not intit 
intrudes, he may be removed by an information in 
nature of quo warranto, and fined for his uſurpation. If Y 
would proceed criminally, prefer an indictment. i 


is more proper for a precedent. But how is corrupt : 


proved? For the application, the belief of corrupt 


motives ſo imputed to them. The former reſtorations « * 


N THE TWENTY-FIRST YEAR OF GEORGE III. 90.” 


zot go upon the merits, The queſtion, whether non= 1781. 
dence is a cauſe for disfranchiſing a capital burgeſa, 

(which was the ground of the amotions complained of,) The Kixe 
as never yet been tried. It is now clear that all the againſt 
epital burgeſſes are of the council, yet, on the returns Dav1s. , 
u the different mandamuſes, that was diſputed, and the 

aatrary maintained on the part of the proſecutors ; 

tough they, being poſſeſſed of the charter, knew it to be 

6[+121]. I think the rule muſt be diſcharged. 

WILLESs, and ASHHURST, Juſtices, of the fame opinion. 

BULLER, Juſtice. When corporators combine, and cor- 

wptly proſtitute their office to election purpoſes, I agree 

tat ſuch a caſe is a proper ſubje for an information. 

ki the corruption ſhould be made out. The defendants 

kre poſitively deny the particulars of the charge, and the 

geſtion concerning non-reſidence has never yet been de- 

aded, The defendants ſwear they believe it to be a ſolid 

grund of amotion; that they have uſed every means to 

bring it to a determination, but hitherto without ſucceſs. 

k that point is yet undetermined, I ſhould think it would 

k improper to ſuffer an information to go. 


t md 
— The rule diſcharged. 

ces 2 | [4121], Supra, p. 182. note [ 19]. 

le (a Ae 4 1 
1 The KinG againſt Lord Georce GonDOoN. onde 

in ere , 


| "sth Feb, 

N inditment for high treaſon having been found againſt | 
24 A Lord George 8525 the nas General moved, 3 ber gd 
„be laſt term, (on Saturday, the 11th of November,) treaſon is en- 
&r acule upon the ſheriff of Middleſex, to deliver to the titled to a 
ener a liſt of the jurymen he intended to return on v0 of the 
Ma? Ke panel, in order that the proſecutor might be enabled ang lite bas 


Þ deliver ſuch lift to the priſoner, (according to the pro- witneſſes for 


el an of the ſtatute of Queen Anne (a),) | 

| a at the ſame time the Crown, : 
977 1 th the copy of the indictment. He ſaid, this ſeemed — whe 
or I weed of complying with the meaning of the ref 


Mite, The words are, That a liſt of the witneſſes that turned on the 

vl ll - 2 on the trial, for proving the inditment, — his 

perly f jury, mentioning the names, Sc. be dehyer- ment. 

„ and n de eee ten days before the trial, This, —It is high 

, aid, had been conſtrued to mean, before the arraign- on - _ 

in [1], and, as there is no iſſue till arraignment, there ume ral" 
© Can violence, to 

Fl the repeal of a law,—The ſtatute of 13 Car, 2. f. 1. c. f. 62. is not re 

V. & M. eff, 2. c. 2. F 1, art. 5,—A witneſs is not obliged to anſwer .w 


donrupii + tener Catholic, —Copics of the journals of parliament are evidence, 


deny 4. c. 21. 6 11. | was to be iven, five at leaſt, 
rations l By the ſtatute of 5 Vill. 3. before the — Gerl be tried, 
þ of which that of 7 un. is but in order to enable them to adviſe with 
Uenhen, a copy of * counſel thereupon to plead and make 

TIA 3 | | their 


CASES IN 


Queen Anne, was not to take effect 
till after the death of the late Pre- 
tender; and this was the firſt inſtance 
in which a perſon indicted for high 
treaſon had been entitled to the benefit 
of it. The rule was drawn up in the 
fallowing words i 

. MiDDLEsE x. “It is or- 

The King d dere that the 

George Gordon, iq; >ſheriff of Ma- 
commonly called Lord \ dl:/exdoforth- 
George Gordon, with deliver to 

Mr. Chamberlavre, the ſolieitor for the 
proſecutor, a hiſt of the jury 70 be re- 

turned by him, for the trial of the pri- 
loner, mentioning the names, f rofeſ- 
ions, and places of abode, of ſuch 


queſt ;! 


% 


HILARY. TERM 


; J 
1781. can be no jury, ſtrifly ſpeaking, becauſe no jury pr [ 
= =) ceſs can be awarded till iſſue joined. | en 
I!be Kins he rule was granted [2]. | opi 
againſt * Lord GEORGE was this day tried at bar. The india nol 
Lord ment was for kevying war againſt the King. The mann 4 
GEORGE in which the trial proceeded was this. Norton open 0 
GoRDON. the indictment. The Attorney General then ſtated | " 
caſe, and produced the evidence for the Crown; the wi * 
neſſes being examined in their turns, by the differen dou 
counſel concerned for the proſecution, viz. the Att; pul 
General, the Solicitor General (Mansfield, Bearcrift, La um 
FHoworth, Dunning, and Norton. Kenyon then opened th 1 
caſe on the part of the priſoner; after which, Erſtinr, h ue 
other counſel, told the court, he meant to reſerve h al 
addreſs to the jury, till after the evidence for the priſone Lat 
had been gone through: He ſaid there was a precede len 
for this, in the State Trials (a). Lord MANSsFTETD, upe 8 
this, told him, that, as far as he was concerned, * 
ſmnould be glad to hear him at any ſtage when it was me . 

deſirable to himſelf; and the Attorney General declare tht 
that no objeQtion would be made on the part of the pr _ 
ſecution. The evidence was then produced; and Erſli pe 
| having obſerved upon it, the Solicitor General replied. la 
L 592] 'Thecaſe, on the part of the proſecution, was; Thatt an 
| priſoner, by aſfembling a great multitude of people, at mh 
encouraging. them to ſurround the two houſes of parliame a 

and commit different acts of violence, particularly burnit , 
the Roman Catholic chapels, had endeavoured to comp 4a 
the repeal of an act of parliament () . an 
at | | exc: 
their defence. This muſt have meant jurors, in order that ſuch liſt my em 
five days before arraignment, becauſe delivered to the priſoner, at the lat ch 
the priſoner pleads infanter upon the time that the copy of the indictme . 
arraignment. is delivered to him.—On the motit > 
[2] This proviſion in the ſtatute of of Mr. Attorney General. By | * 


Colony 
Immediately after this rule \ 
pronounced, Erftine moved, that 
priſoner might have counſel aſſign 
to him, that Kenyon and himſelf ſho 
be aſſigned, and that they might ha 
free acceſs to him at all reaſonab 
hours, according to the proviſions 
7 Will. z. c. z. $1. Buller, Juſti 
doubtedwhether this applicationoug 
not to be made by the priſoner hi 
ſelf, at the bar, the words of the i 
tute being, Deen his or their 
the Attorney Gen 
conſenting, the motion was allow er 


a) . 
(2 A 18 Geo, 3. c. 60. 
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Lord MANSFIELD, when he began to ſum up the evi- 1781. 

knce, ſtated to the jury, that it was the unanimous - 

nion of the court, that an attempt, by intimidation and The Kine 

nolence, to force the repeal of a law, was a evying w againſt 

ggainſt the king; and high treaſon. He requeſted that he ord 

ght be corrected, if his notes ſhould be deficient in any GeorGE 
by thoſe of the other Judges, and of the jury; and he Goxpon, 

mncluded by telling the jury, that if the ſcale ſhould hang 

bubtful, and they were not fully ſatisfied of the priſoner's 

wilt, they ought to lean to the Ar ſide, and acquit 


um. | 
The trial laſted from eight in the morning, till a quarter 


0 1 lier five of the morning following. The jury withdrew 
" i for ſome time, and then brought in a verdict of acquittal. 
Ah ld MANSFIELD, and the other Judges, continued on the 


bench the whole of the time, till the jury retired. 

dome points of law, and of evidence, aroſe, in the ; A 
courſe of the trial. Ft * 
1. It was contended, by the counſel for the priſoner, | z 
that the ſtatute of 13 Car. 2. ft. 1. c. 5. — (By which it is 15 


oa enafted, That not more than twenty names ſhall be ſigned 
505 w any petition, c. to the king, or either houſe of par- 
4 lament, for any alteration of matters eſtabliſhed by law, in 


att church or ſtate, unleſs the contents thereof be previouſly 
proved of, in the manner therein mentioned; and that 

. to perſon or perſons ſhall repair to his majeſty, or both, or 
rn x" of the houſes of parliament, upon pretence of de- 
ering any petition, Sc. accompanied with, exceſſive 
wmber of people, nor, at any one time, with above the 
number of ten perſons, on pain of incurring a penalty not 
exczeding 100/, and three months impriſonment (c),) -was 


| ma mrtually repealed by that article in the bill of rights which 
eg &clares, * That it is the right of the ſubjeQts to petition the 
ha ing, and that all commitments and proſecutions for ſuch 
By t petitioning are illegal (d).“ But Lord MansF1EgLD, in his 


lreftions to the jury, ſaid, he had never before heard it [ 593 
luppoſed, that the act of Car. 2. was repealed; and that 

that vas the joint and clear opinion of the whole court, that 

allign the bill of rights did not mean to meddle with it at all; that 


If or wither that, nor any other act of parliament, had repealed 
Ae #4 that it was in full force. 


2. Some of the witneſſes for the crown had given in evi- 
e, that Lord George, in addreſſing the crowd, either at 
nou fnaker's Hall, or in the lobby of the Houſe of Com- 
ner hu s, had alluded to what had paſſed in Scotland, at the 


f the we when it was in agitation to extend the benefit of the 

their Fonſions of the ſtatute of 18 Geo. 3. c. 60. to the Roman 

| Ge sin that country, and had ſaid; The Scotch car- *. 
allow el « ried 


e) $2, (4) 1 W.& N.. fe. 2. c. 2. 51. at. 5. 
| | M 4 | 


2 
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1781. * ried'their point, by firmneſs and ſteadineſs;” « 51, 
mL © Scotch had no redreſs, till they pulled down maſs-houſs, 
The King or © When the Scotch pulled down maſs-houſes, they 


againſt << redreſs.” The Attorney General then offered io call uni be 

Lord neſſes to prove, that maſs-houſes had actually been Jes 1 
Sana ftroyed in Scot/and. This evidence was objetted to, 26 
Gord ON, | 


having any relation to the preſent enquiry, or the condy 
of Lord George, and therefore irrelevant, and inadmiſſihlþ 
But the court over-ruled the objection, on the ground, thy 
the evidence offered would ſhew what it. was that Lord 
George had referred to, and held out as an example, and 


that it was matter of fact which had an actual exiſtence, 

3. A witneſs being aſked, on the croſs examination, i 
he was a Roman Catholic, the queſtion was objeRed to 
and the court ruled, that he was not obliged to anſwer it 
becauſe if he were to ſay he was, his declaration would be 
evidence againſt him, and might ſubjeCt him to penalties, 

4. Sworn copies of certain entries in the Journals of thi 
Houſe of Commons, were produced, and read as evidence 
on the part of the crown, without being objected to [3], 


[3] I. therefore, preſume, that 
ſworn copies of the journals of parlia- 
ment, are clearly evidence; though I 
have known it diſputed. It is a ge- 
neral notion, that copies of nothing but 
records are admiſhble [i, if the ori- 

inals exiſt; and I remember a motion 
y Dunning, in M. 12 Geo. 3. (25 Nov. 
1771, for a rule on the Eaſl India 
Company, to ſhew cauſe, why they 
ſhouldnotpermittheiroriginaltransfer 
books to be produced, on the ground 


that copiesfromthem could not be read 


He, on that occafion, ſtated the prin- 
ple to be what I havejuſt mentioned, 
and ſaid there had been many nonſuits 
for want of producing the original jour- 
nals of the Houſe of Commons. But 


the court denied the rule to be as he 
ſtated it, and mentioned ſeveral in- 


ſtances where copies of matters, not of 
record, are admiſſible; as copies of 
court- rolls, of pariſh-regiſters, Oc. 


— — — — 


# 


[] Lord Cole ſays, The journ- 
« als of the Houſeof Commons are re- 
$* cords, The book of ;the clerk of the 
« Houſe of Commons, which is @ re- 
& cord, as it is affirmed by act of par- 
« liameat in anno 6 H. 8. c. 16.“ 
4 Infl. 23. The words of the act to 
which he refers, are, Except the 
& ſame be entered of record in the book 
* of the clerk of the parliament, ap- 


journals are evidence [T 122], 
and that he particularly remembe 
their being admitted on a trial at de 


counſel for the late Sir Vaslin Millan 


and Lord MaxsFiELD ex- 
preſsly ſaid, that copies ofthe [ 594 


in a cauſe in which he was leadin 


Wynne, againſt Middleton, the ſheri 
af} Denbighſhire, on an action for afall Lit 
return, That Mr, Onflow, thet mon 


ſpeaker of the Houſe of Common 
made a point with his Lordſhip, t 
the copie Mould be offered inevidenc 
though nothing would have been f 
eaſy jn that caſe as to produce the or 
ginal journals. The court added, tt 
the reaſon ab inconvententi, ſor holdin 
it not neceſſary to produce records, ap 
plied, with ſtill greater force, to ſucl 
public books as the transfer books 
the Eaſ India Company: for the utmoi 
confuſion would — if they could 


tranſported to any the moſtdiſtant px 


pointed, or to be appointed for th 
8 Pony Houſe.” Thattheeler 
beok means the journals, is clear ite 
ſeveral old entries. Journ. H. A (an 
25th Feb. 1623-4. vol. 1. p. 673. co 
2.1 March, 1623-4. ib. 676. al. 
12 March, 1623. 16. 683. col. 2. 
[+122] Vide Jones v. 


R. H. 14 Geo. 3. Cop. 17. 


* 
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kingdom, whenever their con- The correct principle, 1781; 
Bo ouldbechought material onthe therefore, ſeems to be as \, ju 1 
of a cauſe. The rule granted was, laid down by Lord Halt The Kine 
v ſhew cauſe why copies of thoſe en- in a caſe of Lynche v. a 
nes in the transfer books, which the Clerke, viz. © That, 

meant to make uſe of, as relative „wherever an original Grone 
ie matter in diſpute, ſhould not be © 7s of a public nature, Gon von. 
then, and read in evidence at the trial; * and would be ev: 
% rule to be ſerved both on the ſo- * dence if produced, an immediate 


ſte part A dence.” 3 Salk, 154. 


Le Caux againſt EDEN. Wedneſday, | 
E Ith Feb. a 

THE defendant was captain of a letter of marque called An aon will 
the Enterprize, and, being on a cruiſe, fell in with, not lie at com- 

md took as a prize. a trader called the Bee, belonging to fag AW, 

Jug, of which one Fainten was captain, Robine ſupercargo, ment, where 

ud Le Caux, (the preſent plaintiff,) ſecond mate. They, the impriſon- 

rig others belonging to the Bee, were removed into the Ment win = 

Ex-rprize, and brought to England; and the court of Ad- — 2 of 

ziralty reſtored the ſhip and cargo, and condemned the taking a ſhip 

captor, in coſts and damages. After this, Fainton, Robine, 2 

Le Caux, brought ſeparate actions of treſpaſs and hip 2 oo 

falſe mpriſonment, againſt Eden; to which he 1 the acquitted. 

ral iſſue ; and they all ſtood in the . of cauſes to 

tried before Lord MANSFIELD, at the Sittings after Mi- 

ueimas Term, 20 Geo. 3; Fainton v. Eden & Robine v. 

Lin, by ſpecial juries, and Le Caux v. Eden, by a com- 

non jury, Fainton v. Eden came on firſt, on ae the 

17th of December, 1999. The counſel for the plaintiff 

nelſed, that the jury might be directed to aſſeſs damages 

won a caſe to be made, ſubject to the opinion of the 

wourt, Lord MANSFIELD ſaid, he thought the action a 

xv attempt, which, if it ſacceeded, would deſtroy the 

britibnavy. If an action at law ſhould lie, by the owners, 

nd every man on board a ſhip taken as prize, againſt the 

aptor, and every man on board his ſhip, no man would [ 595 J 

We to take a ſhip. He thought a doubt made, and the 

ndency of ſuch a queſtion, eſpecially if large damages 

vere given, would have very bad effects, and obſtruct the 

teceſſary operations of the ſea-ſervice ; and, being clearly of 

Pinion, that no ſuch action had ever been ſuſtained ; that 

& himſelf had frequently ruled that ſuch an action would 

vt lie; and that, upon principles of law, convenience, and 

und policy, and alſo upon the authority of precedents, 

kh an ation could not be maintained, he refuſed to 

Wed the jury to make a caſe, or find a ſpecial ver- 

at, The plaintiff might moye for a new trial; the 


jor for the Company, and the oppo- * ſworn copy thereof will be evi- 


* 
* 
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1781, jury might find a ſpecial verdict, if they choſe c 
© i . ow he e them to find for 2 defendan 

Le Cavx which they did. Robine v. Eden ſtood next in the 
_ againil and came on immediately after; when the counſel for ty 
EN- Plaintiff combated the opinion Lord MANSFIELD had gie 
133 Ky in the former cauſe with great warmth, and earnef 
od preſſed the jury to find for the plaintiff. Lord Max; 
- FIELD adhered to his former direction, which the jury fol 
lowed, and found for the defendant. Le Caux v. E. 
food lower in the paper, and did not come on till Wedwf 
day, the 22d of December. Lord Mans FIELD, underſtan; 
ing that the counſel for the plaintiff perſiſted ftrongly 
the action lay; and, inſtead of moving for a new tria 
at-to tender a bill of exceptions, told them, he wol 
conſent to a ſpecial verdict. He mentioned his opinion i 
the jury, and ſaid, as to that point, it was agreed by bot 
parties, that ey ſhould find a ſpecial verdi&; therefor 
they were to afleſs damages, ſuppoſing the action to lie 
The jury, who had heard what had paſſed in the oth 
two cauſes, had ny formed a judgment of their own 
and they found for the defendant. "They were again told 
it was agreed they ſhould find a ſpecial verdict, and aſſe 


damages for the plaintiff, and they were ſent back. At la A 
with great reluctance, they found one ſhilling damages, an 
The ſpecial verdict ſtated as follows: 11 
« On the 2yth of Oclober, 1778, the plaintiff was the ; 2 
« fecond mate on board a certain ſhip or veſſel called the £ 
Bee, of which Fainton was then maſter, and, as ſuc i 
«« mate, the plaintiff on that day was proceeding on « cer Fo 
© tain voyage, in the ſaid ſhip,. from certain parts beyond 
the ſea, to wit, from the harbour of Paſpibiac, in tab ©: 
of Chaleurs, on the coaſt of Canada, to the iſland of Jer he 
hey. The defendant was, on the ſame day, captain o b. 
L 596 ] © commander of a certain ſhip of war, or letter of margue ti 
called the Enterprize, and was then cruiſing on the hig th 
* ſeas, and, on the ſame day, attacked, and, after ex | 
<« 2mining all the papers, and documents, relating to, or i *l 
« any wiſe reſpeCting, the ſaid ſhip the Bee, her owners 15 
* cargo, and deſtination, ſeized the ſaid ſhip the Bee, « * 
« prize, and cauſed the plaintiff to be removed, togethe = 
“e with others of the men, out of her, to and on board the to 
«© Enterprize, and kept and continued him on board there * 
« of, until her arrival in England. A ſuit was thereupon 4 
4 commenced, in his majeſty's High Court of Admiralty ol nd 
« England, by  Fohn Fiott, who elaimed the faid ſhip # 
* called the Bee, and all the goods, wares, and merchant „, 
« diſes, therein laden at the time of her being ſo taken + 
« and ſeized, and, on the 4th of March 1779, the Right that 
&« Worſhipful Sir James Marriot, Qc. condemned the de- * 


* fendant, the captor, in coſts and damages, and 2 F. 0 


2 ; 
* . 
: * % 9 
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u the ame to the Regiſter of the ſame court, taking to his 178 I. 
« iſſiſtance two merchants, who were. to make their re 
# port thereon. The Regiſter afterwards made his report LE Cavx 
« follows.“ 2 | a againſt 
(The report, which was ſet forth in kc verba, contained DEN. 
lowances under different articles; viz. for the paſſage of | 
engers, for the ſailors wages from the time of the ca 
we till their arrival in Jerſey, ; for their expences in t 
atermediate time; a particular ſum to two of them who | 
ul been earried to France, and detained as priſoners, at ſo 
nuch per month N Frogs ſtay there; for the captain's | 
apences ; for ſundry ſhip's materials miſſing ; for repairs 
wthe ſhip ; for Rob ines expences ; for the loſs of part, and 
kmage done to the reſt, of the cargo, and the diminution 
n the produce, by the loſs of the market; for demurrage z 
mereſt on two bills of exchange; for infurance on the 
ſhip, freight, and remaining part of the cargo, from Eng- 
Ind to Jerſey ; for commiſſion on the value of the ſhip and 
ego; and for the expence of the reference.) 
« The ſaid ſhip called the Bee, hath been reſtored to the 
4 fad John Fiott.” 
This caſe,-(together with rules which had been ob- 
tined for new trials, in the two other cauſes, on the 
ground of miſdireQion)—was twice argued: once in laſt 
Mickzelmas Term, on Tueſday, the 1 4th of Nov. by Cowper, 
for the plaintiff, and Lawrence for the defendant : and 
win, this day, by Dunning, for the plaintiff, and Lee, 
for the defendant. = 
The ſubſtance of the arguments of the counſel, on both [ 597] 
occaſions, was as follows. | | 
For the plaintiff, 1. It was proved by the plaintiff, that 
the defendant took him by force, from a ſituation in which 
he was following his lawful employment. Primd facie, 
this was, unqueſtionably, a treſpaſs and aſſault. Nor will 
the mere circumſtance of its having happened at ſea, make 
ay difference; for actions are, every day, brought, and 
ſupported, for treſpaſſes and aſſaults at ſea. The defendant, 
therefore, muſt now inſiſt, as he did at the trial, that he is 
not liable to this action, becauſe the ſhip was taken as prize; 
nd this, although it has been decided, by the ſentence of 
the court of Admiralty, that ſhe was not lawful prize, and 
that he was not entitled to take her. The ground of the 
&fence muſt be, that, on principles of policy, or ad- 
Juiged caſes, there is either no civil remedy for the aſſault 
and impriſonment of a perſon taken on board a Pp ſeized 
in prize, or, if there is, that the proper and excluſive tri- 
bunal for iving redreſs, is the court of Admiralty, and 
lat the vlaintf either has received, or may receive, a 
eompenſation there. The ſuppoſed reaſon of policy againſt 
be action, is the inconvenience to the naval ſervice, if a 


captain, 


2 fi, 
br 


Lu Cavx 
__acainſt 


[ 598] 


_ wanton acts of cruelty and violenoe, exerciſed on the a 
_cafion of taking a ſhip as prize: and, if it will lie in u 


of policy, ſuch as it is, does not apply in the preſent i 
marque, who acts voluntarily, for his own private profit 


public compulfive authority. As to the other ground, 


the ſubjeAt-matter of this action? There cannot be pre 


, 
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captain, and all the officers and ſailors, of a ſhip of ws, 
were expoſed to ſimilar actions, at the ſuit of every ſail 
and paſſenger on board every ſhip ſeized by them as pri 
This argument may, perhaps, be fit to be addreſſed to 
legiſlature, but cannot operate here. It is a well knoy 
maxim, that, for every injury, there muſt be a remedy. 

wall h be contended, that an action will not lie f 


cafe, how is the line to be drawn ? Beſides, the argumer 
ſtance ;. becauſe this defendant is captain of a letter « 
and that of his owners; not, as officers in the navy, unde 


if there is a remedy, it muſt not be ſought in a court « 
common law, but in the court of Admiralty, the incor 
venience will be juſt as great before that judicature, for t 
ſame multiplicity of ſuits may.ariſe there. This inconve 
nience, however, is, in a great meaſure, imaginary, ſing 
actions will ſeldom be adviſed, or brought, unleſs 

there has been a real and material injury, and ſubſtanti 
damages are likely to be recovered. But, how is the ex 
clufive juriſdiction of the Admiralty court to be ſupported 
and does it not rather ſeem that they have no conuſancee 


duced an inftance where they have taken upon them to al 
ſeſs damages for aſſaults, impriſonment, or any inju 
done to the perſon. In the caſe of Rows v. Haſſard (a), 
action was treſpaſs for taking the ſhip, not for the imp | th 
ſonment of any of the crew. So, in the preſent caſe, t 
allowance has only been for the loſs of the voyage, damag 
to the cargo, loſs of time, expences, and wages; not it 
being forced on board another ſhip, expoſed, perhaps, er 
the dangers of war, or unhealthy climates, c. Indec 
how can the Admiralty court attempt to eſtimate tho 
perſonal ſufferings, and alleſs a compenſation for ther 
without the intervention of a jury, in whom that diſere 


tionary juriſdiction is, by the law of Eugland, peculiari ue 


veſted ? Had the ſhip been condemned as law ful pru 
perhaps the ſentence would have been a bar to this acc 
becauſe, in that eaſe, it would have appeared, from t 
ſentence, that the defendant, in taking the ſhip, of whe: 
the impriſonment of the men is a neceſſary conſequencoe 

had done nothing but what he had an authority for, by | 
letter of marque. But, as the caſe is, he is to be cont10craety 
as being in the ſame ſituation with a ſheriff's officer, 
arreſts one man, upon prooeſs againſt another. Of 
Coſts and damages actually aſſeſſed by the Admiralty cou 


(a) Vids infra, p. 602. | 
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4 this caſe, there is no part allowed to this plaintiff, nor 1781. 
there any method by which he could compel a diſtri === 
won, or the payment of any ſhare or proportion to him. LE CAU 
Litnot abſurd to ſuppoſe, that, in any caſe, in a fuit in- againſt 
ivted by the owner of a veſſel to recover her from the Ebkx. 
apior, together with his damages for the detention, the 
wrt of Admiralty ſhould inveſtigate and apportion the 
ae ſuſtained by every individual in the ſhip,” from the 
weriſoament ?—2. If we were to ſuppoſe the excluſive 
ynſdiftion of the Admiralty to exiſt, ſtill, as the plaintiff 
 hewn a primd facie treſpaſs, the ſpecial matter of the 
ure as prize, ought to have been pleaded by the defend= 
gt, in order to ouſt the juriſdiction of this court, and it 
mot be taken advantage of on the general iſſue. * 
The counſel for the defendant,—1. Stated this to be a 
af: where nothing had been done but what was barely ne- 
wary for the purpoſe of bringing the veſſel into port, in . 
ker that the regular enquiry might be made, whether ſhe IL 599 ] 
mw, or was not, lawful prize. They did not deny that 
* taking was a treſpaſs, for which there was à remedy, p 
it they inſiſted, that it was ſo circumſtanced as not to be 
muſable any where but in the court of Admiralty. What 
meht be the caſe if the captors were guilty of wanton 
iſe, and unneceſſary ſeverity, as nothing of that ſort had 
wpened here, there was no occaſion to enquirez— 
though Lee ſaid, he did not at all admit, that, even in fuck 
aſe, an action at common law would lie. Compen- , 
ſton is due, if any injury has been ſuffered, but, as the 
zinal queſtion was, * prize or no prize,” both that, and 
I the neceſſary conſequences of the capture as prize, be- 
weed ſolely to the juriſdiction of the Admiralty court, 
could only be enquired into there. It is as much a 
Irſpaſs to take a man's ſhip, as to take his perſon: Now, 
aps, en goods, ſuppoſed to be enemy's goods, are found on 
deen a neutral veſſel, the goods only are liable to cap- 
e thor [11], yet, as it is neceſſary to ſecure the veſſel in or- 
| to bring the goods into harbour for condemnation, the” | 
der cannot maintain an action for taking the ſhip, al- 
ough the goods ſhould: be proved to be neutral, but the 
mrralty court, in ſuch a caſe, would allow damages for 
ſe detention of the ſhip [I 2.] By parity of reaſon, why 
Mould they not for the detention of the perſon ? To ſe- 
ite the queſtion of “ prize or no prize,”- and that con- 
nung the incidertal damages, would be to divide, be- 
een (wo different juriſdictions, the ſame entire tran- 
Kon, There are many authorities which eſtabliſh the 
anon, that, where the original or principal matter is not 
uſable at common law, neither are the l 
0. 53. CY. Bl. 68 5. Carth. 398. 2 Keb. _=_ 
: . I 5 


i] Salucei v. Folnſon, B. R. H. 2 5 Geo. 3. [ 2] Bid. | 


— 


1 
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1781. 1 Lev. 243. 2 Lev. 25. Molloy, Lib. 1.c. 4. 532. . 
Loving ſten v. Mackenzie, at Guildhall, before Lord Max 
Le Cavx FIELD, 10 Geo. 3.—(Lee cited that caſe from a note of ; 
againſt own.) - As queſtions concerning prizes chiefly ariſe \ 
DEN. tween foreigners and Britiſh ſubjects, it is highly exps 
4ient that they ſhould be decided according to a law, 1. 
2 municipal and peculiar to this country, but general 
known and adopted. In almoſt all the treaties between 

and foreign ſtates, it is ſtipulated, either expreſely, or 

implication, that all matters relative to prizes ſhall be ds 

termined in the Admiralty court. There is, for inſtance 

an expreſs article to that effect, in the treaty of 1699, be 

EE . tween Great Britain and Denmark, (Art. 35.) Anothe 
IL 600 ] advantage ariſing from the juriſdiction of the Admiral 

1 court is the expedition of the deciſion; for by the rules 

that court a cauſe can hardly laſt beyond a month, | 

foreigners were obliged to ſue at common law, wo cou 

very rarely remain in England, with their wi t 

4 neceſſary time for the final determination of their cauſe 

But the great convenience is, that all parties conc 

may join in one libel, whereas, if the action at law cou 

be * the coſts alone of the numberleſs ſuits 

0 which every individual among the captors would be expoſe 
would, independent of damages, be ſufficient to deter eve 

man of common prudence from entering into the ſervice 

It would certainly, with * to privateers, and letie 

of marque, have the effect of a prohibition. It may bet 

that this plaintiff was not a party to the ſuit in the Admi 

ralty, but he might have been, or any of the perſons in 

tereſted might have ſued on behalf. of himſelf and all th 

5 reſt. An inſtance of a libel of that ſort may be found 
R the printed appeals, in the year 1764, in the caſe of t 
ſhip-Le Vigilant. Though, perhaps, no dire caſe can 


mentioned of an aſſeſſment of damages in the Admira r 
court, es nomine, for the perſonal injury of impriſonmentn por 
yet the 6th and 7th ſtanding interrogatories exhibited in o 
der to aſcertain the damages are ſo general, that any ſort n 
perſonal injury might be ſtated in anſwering them, In M 
4th Inſlitute, 1 34. it is laid down, that the Admiralty tar 
juriſdiftion over „contracts, pleas, and quereles upon df yi 
& ſea,” which laſt expreſſion ſeems to include perſona * 
treſpaſſes; and the ſame doctrine ſeems to be recognized i be 1 
1 Roll. Rep. 2.50. and 3 Blackſt. 106, 10). —2. With re 
gard to the plea, the facts which come out, upon the p 4 


tiff 's own caſe, ſhew, that this is not a treſpaſs at commot 
law, and, therefore, the general iſſue is ſufficient ; ine le 
plaintiff has failed in proving his caſe, and ought to h. 
ſubmitted to a nonſuit. | „ 4 
Lord MANSFIEL p did not go into the argument at are lj 
but adhered to the opinion he had ſo repeatedly and pe le 

| 13 remptori!y 


* 


xnptorily given at Niſi Prius ; and probably thought it 


1 5 | | | 
7 gee Juſtice, Under all the circumſtances of this 
aſe, as ſtated in the ſpecial verdict, I am of opinion, that 
de action is not maintainable. I may perhaps go upon 
rower ground than the reſt of the court, but the rule 
| would lay down is, that, where the injury is the ne- 
efary and natural conſequence of the capture, the court 
{ Admiralty has the ſole and excluſive juriſdiction; © The 
aſs: cited go to- eſtabliſh that principle. I muſt decide 
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nore decent to leave the diſcuſſion. of it to the other I 


1781. 


E Cavx © 
_- againſt” 


DEN. 


[601] 


g, | goa the facts as found by the verdict, which are mere- 

e u that the ſhip was ſeized as prize by the defendant, 
niral ad that he cauſed the plaintiff, together with others of 
ules c the crew to be removed from thence into his - own ſhip, 
th. a kept him there till their arrival in England. Nothing 
y cou pears to have been done which could have been avoided, 
es, t muliſtent with the ſeizing the ſhip as prize. I will not 

ST fy there may not be caſes where this court would have 
cerne : concurrent juriſdiction ;. if, for inſtance, perſonal ill- 
edu treatment ſhould be uſed, not the neceſſary effect of the 
uits apture. Suppoſe the ſhip were condemned as lawful 
xpoſe ne, but that ſome of the crew had been uſed with un- 
r eve neceſſary cruelty; I do not know whether, in ſuch a 
ſervice caſe, the Admiralty would take conuzance of the injury, 
 lette though it is very remarkable, that no action at law has 
yer been brought, However, that difficulty does not ariſe 
Admi here. It is ſaid, there is no jury, in the Admiralty court, 
ſons in to aſſeſs damages for a diſtal injury, but I ſee no rea- 
| all h on why that court ſhould not judge of ſuch injuries, as 
ound ell as of thoſe which affect property. They have an ade- 

unte method of aſcertaining the damages, by reference 
lv the Regiſter, who may call in the aſſiſtance of aſſeſ- 
Imiral ſors, There is nothing in the ſuppoſed difficulty of ap- 
ment portioning the damages. Why may not 100). be aſſeſſed 
xd in o one man, and 1s, to another? There has been ſuch 
y ſort e u apportionment in this very-caſe. If there is a remedy 
u the Admiralty court, that is ſufficient ; and it is cer- 
alty lanly a great advantage, that the parties, there, can all 
pon t bn in one libel. It would be of the moſt dangerous con- 
ona *quence to the ſea-ſervice if ſuch an action as this could 
nized ii de maintained. 17 | Wes. 
ith re ASHHURST, Fuftice,—The circumſtance of no action 
ep laving ever been brought is almoſt deciſive, that it has 
ommodl ten the general apprehenſion, that no ſuch actiom will 
at ; thee; for the occaſions, in time of war, have been innume- 
to hu able. The inconyenience of entertaining ſuch cauſes would 


at large bp might bring a ſeparate action againſt every man in 
and el crew of the veſſel making the capture. The caſe in 
ptorily | MER I Lein 


& intolergble z becauſe every individual in the captured 


* 
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emptorily given at Niſi Prius; and probably thought it 128 
ate decent to leave the diſcuſſion of it to the other Ig Capy | 
es. DE | a | ' © againſt 
WiLLES, Juſtice, Under all the circumſtances of this * AY 
ale, as ſtated in the ſpecial verdict, I am of opinion, that 
de action is not maintainable. I may perhaps go upon 
rower ground than the reſt of the court, but the rule 
| would lay down is, that, where the injury is the ne- 
efary and natural conſequence of the capture, the court [601] 
f Admiralty has the fole and excluſive juriſdiction. The | 
ales: cited go co eſtabliſh that principle. I muſt decide | | / 
on the facts as found by the verdict, which are mere- | 
u that the ſhip was ſeized. as prize by the defendant, 8 
and that he cauſed the plaintiff, together with others of 
the crew to be removed from thence into his own ſhip, 
and kept him there till their arrival in England. Nothing 
pears to have been done which could have been avoided, 
muliſtent with the ſeizing the ſhip as prize. I will not 
ky there may not be caſes where this court would have 
4 concurrent juriſdiction ;. if, for inſtance, perſonal ill- 
treatment ſhould be uſed, not the neceſſary effect of the 
epture. Suppoſe the ſhip were condemned as lawful 
ne, but that ſome of the crew had been uſed with un- 
neceſſary cruelty; I do not know whether, in ſuch a 
ale, the Admiralty would take conuzance of the injury, 
though it is very remarkable, that no action at law has 
ner been brought. However, that difficulty does not ariſe 
ere, It is ſaid, there is no jury, in the Admiralty court, 
to aſſeſs damages for a N injury, but I ſee no rea- 
fn why that court ſhould not judge of ſuch injuries, as 
vell as of thoſe which affect property. They have an ade- 
quate method of aſcertaining the damages, by reference 
lo the Regiſter, who may call in the aſſiſtance of aſſeſ- 
ſors. There is nothing in the ſuppoſed difficulty of ap- 
portioning the damages. Why may not 100. be aſſeſſed 
lo one man, and 1s, to another? There has been ſuch 
n apportionment in this very caſe. If there is a remedy 
u the Admiralty court, that is ſufficient ; and it is cer- 
lanly a great advantage, that the parties, there, can all 
pin in one libel. It would be of the moſt dangerous con- 
kquence to the ſea-ſervice if ſuch an action as this could 
le maintained. | | _ 
ASHHURST, Juſtice, — The circumſtance of no action 
ring ever been brought is almoſt deciſive, that it has 
een the general apprehenſion, that no ſuch action will 
le; for the occaſions, in time of war, have been innume- 
e. The inconyenience of entertaining ſuch cauſes would 
& intolergble ; becauſe every individual in the captured 
p might bring a ſeparate action againſt every man in 
be crew of the veſſel making the capture. The _ in 
| I nz 


% 
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1781. 1 Levinz goes on good and ſolid grounds. It is ung 
on _— to go into all poſſible caſes, or to ſay how it wa 
Ex Cavx' be, if unneceſſary perſonal cruelty were exerciſed; b 
8 where the ere 9 * has re pr origi 
EDEN. matter, it ought alſo to have juriſdiction of every thu 

*[502] neceſſarily china 455 : 6 
| BULLER, Fuftice,—* The queſtion on this ſpecial yer 

„ dict, as it was ſtated by Mr. Dunning, is a plain b 
| | _ queſtion ; u whether an action at common law cu 
an impriſonment on a capture at ſea 3 


5 be maintained 
prize; and, as it is of genera! importance, I have taked 
all the pains I could to look into the books. 
© 'There is no cafe in which it has ever been bolden 
that ſuch an action would lie; and if it could be mair 
tained, there are, in every war fuch frequent opport 
nities for it, that it muſt have happened in every day 
practice, or ſome inſtances, at leaſt, muſt have been i 
the memory of thoſe who have had long experience! 
Weſtminſter Hall; but there is not the ſmalleſt trace « 
ſuch a determination, or even diflum, in any court | 
England. © i 
© Arruniverſal ſilence in Veſtninſter Hall, on a ſubief 
' which ſo frequently gives occaſion for litigation, is a ſtron 
ons to prove that no ſuch action can be fuſtaine 
771 25J. 8 | 
But the caſe does not reſt on negative uſage only 
for there are a current of authorities, from the time 0 
Queen Elizabeth, to the preſent time, all of which agree 
that the Admiralty has juriſdiftion, not only of the quel 
tion,“ prize or not prize,” but of all its conſequences 
and many of them agree, that the Admiralty has he ſu 
and excluſrue juriſdiclien, and that the courts of commer 
law have no juriſdiction at all of ſuch queſtions, 
. * The caſe moſt in point with the preſent is that c 
Rous v. Haſſard & e contra, argued at the Cock- pit, 
the 22d of March 1749, and determined by Lord Gl! 
Tuſtice Let, on the 2d of April 15 50. 
The circumſtances of that caſe were theſe: Ru 
having a letter of marque, on the 18th of December 1741 
ſeized a floop called the South Kins flown, or Pam, 4 
prize, and afterwards libelled againff her as prize in ihe 
Admiralty court in South Carolina, She was claimed b 
a third-perfan, as French property, (the war then being 
with Spain,) and the Admiraky court acquitted the ſhip 
and cargo. Then, an action of treſpaſs was brought 
againſt Revs, in the inferior court of Common Pleas 2 
Newport in Rhode' Iſland, for taking the floop, to whi 
he pleatied © net guilty [1],” and there was 4 ute 
123] L. f 108. 2 Ld, Raym. 1] © Captain Rows, according t 
+ b KY Pe VE. 0 fe of pleading there, (az ß 


gink him, with 8000 J damages and coſts. On an ap- 


wre confirmed. Then there was an appeal and croſs 
to the court of equity there, which decreed againſt 
bu, with $0007. damages and coſts; and, afterwards, 
u appeal by both parties, to the King in council. The 
ons, in the printed caſe on the part of Raus, were, 
That there was no evidence that the claimants were 
te true and ſole owners of the ſloop and cargo; 2. That, 


f no action of treſpaſs could lie for the taking this loop 
ad cargo, becauſe they were taxen on the _ ſeas as 
me, and the court of Admiralty had not only the ſole 
nſdiction to determine, whether prize or not, but like- 
me to determine, whether, upon all the circumſtances 
the caſe, the captor ought to pay or be paid coſts, and 
bn much, or whether there ſhould be any coſts paid at 
ul; and no other court can take conuſance of that queſ- 
0; 3. That there was ſo probable à cauſe of ſeizure, 
but the court of Admiralty ought to have given Rous his 
ſs, though the ſhip and cargo were acquitted; 4. This 
an reſpected the quantum of the damages. 7252 
'] have a note of this caſe, as it was cited by Lord 
NSFIELD, in the caſe of Livingſton & Welch v. Mac- 
we, at the Sittings in Middleſex, after Trinity Term 1 770. 
bs Lordſhip after ſtating the facts and proceedings, ſaid: 
* The great queſtion was, Whether an action of treſ- 
puſs would lie, for taking a ſhip as a prize. Lord Chi 
pfiice LEE, having called in two civilians to his aſſiſt- 
uce, delivered the opinion of the court, that, though, 


tmmon law, yet when it was taken as @ prize, though 
uten wrongfully, though it were acquitted, and though 


n of the principal matter; and he laid it down as law, 
that, if ſuch an action were brought in England, and 
the defendant pleaded ** not guilty,” the plaintiff could 
dot recover.“ 

* Unleſs the diſtinction which has been made between 
mies to property, and injuries to the perſon, can be 
rted, ſuch an authority, uncontradicted by any caſe, 


hened by the negative uſage of the courts of law, 
, of itſelf I think, be binding upon us now, and 
Hude againſt the plaintiff. 9 8 

| , 


} ſpecial matter in evidence, 


Faded to iſſue, that he was not ed caſe for Runs. 
01. II, N 
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{the property had been ſufficiently proved and eftabliſh- 


fer taking a ſhip on the high ſeas, treſpaſs would lie at 


there were no colour for the taking, the Judge of the 
Admiralty was judge of the damages and coſts, as well 


GAum, repeatedly recognized at Nif Prius, and 


603 
1781. 


and croſs appeal to the ſuperior court of judicature e. 
t Newport, the verdict and judgment in the inferior court Lx Cavx 


againſt 
Epen. 


[ 604 ] 


b bimſetf 23 « onilty i er and form as the 
w all advantages of 3 40 ali, toddeclared.” VidePrint- 


= is f 4 4 
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1781. But, if that caſe wanted fupporty there are | 
We thoriti which maintain the principle an which the, I. 
Le Cavs termination is founded. 
againſt The eaſes. which are earlieſt in point of time, hay 
; PEN. decided, only, that the court of Admiralty. has à jucif 
founded on à principle, which, in other caſes, has bee 
extended to the excluſion.of the juriſdiction of this cour, 
In 43 Eliz. it was reſolved, That, if goods be tak; 
. by pirates at ſea, though they are ſold afterward, 
land, yet the Admiralty. has cagniſance thereof, f 
*© that which is inoident to the original matter, ſhall » 
ec take away the juriſdition. . 
. © So it was ſaid by the court in 1. Vent. 194, and 
is added, © Tat is law, though there were another r 
e Jution in Bing/ey's Caſe st... 
In Turner & Cary v. Nele, T. 20 Car. 2. 1 Lev, 24 
1 Sid. 367. (a), one who had letters of marque, in t 
Dutch war, took an O ſtender for a Dutch ſhip, and broug 
her into harbour, and libelled her as a prize, andt 
was a ſentence that ſbe was. not ,a prize; and the 9 
libelled in the Admiralty againſt the captor, for dam: 
ſuſtained, by hurt the ſbip lad received in part, and a 
'hibition was prayed, - becauſe the ſuit was for damage de 
— in port, for Which, it was ſaid, an action lies at om 
| law); but the prohibition was denied, as the original v 
_ capture at ſea, and the bringing her into port, in « 
der to have her condemned as a prize, is but a con 
quence of it, “ and, not only the original, but the an 
' © Ini Ridley v Hgglesfteld, 23 Car. 4. 2, Lev. 25. 
action was brought for ſuing in the Admiralty, agai 
the ſtatutes of Ric. 2. Hen. 4. and the dec 
ſtated, that the plaintiff libelled there for ſhip 4 
L 505 ] goods, ſuppoſing them taken by pirates on the high 
and of a coming afterwards to the defendant on the | 
ſea, whereas he purchaſed them on the land. The god 
were contraband, being going to the Dutch in time 
war, and taken by a Scotch, man of war, and, on 4 
by the defendant, condemned in the u r 
'  Scottand, and ſold o B. who bought them on land, 
ſold to the plaintiff, in England. All the court agrt 
that the original gauſe, being of piracy, belonged 
the Admiralty, and, though the goods, were condemned 
the Admiralty in Scotland, this did not alter the caſe 
te jurifdidhion of the court, but is pleadable in abateme 
in the Admiralty in England: But neithet that, nor 
ſale on land, altered the juriſdiction, the original mat 
being piracy, which all comes in queſtion again, and 


(a) There called Tarn Cary v. Smith, 
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WW land is a matter conſequential upon the piracy, and 1781. 
| de pendant upon at, . 
© In Rex v. Broom, B. R. H. g Will. 3. Carth. 398. 1 
hay te ſame point was reſolved, = eh | Lz Cavx 
ui. And, in 10 Will. z. in the caſe of Brown e Another Againſt 
| , Fronk/yn, Carth. 474. the court not only pronounced, EBA 
ee $matively, for the juriſdiction of the Admiralty court, 
un. geaably to the former caſes; but alſo, negatively, againſt 
ake & juriſdiftion of the courts of common law. | 
4 n that caſe, there was a motion, for a prohibition to 
„ fi k Admiralty, ſuggeſting, that. treſpaſs on the caſe; for 
Il s averſion of goods, as alſo the trial of the property of 
| n goods, belonged to the King, Cc. and was not to be 
ind ned before. the Admiral; that, nevertheleſs, the defend- 
1 x, being the King's proctor, had libelled againſt the 
| antiffs, in the Admiralty, concerning the property of a 
«24 gun ſhip called, c. and her cargo, &c. whereas the 
in t bip was a wreck, in the Eaft Indies, and not the property 
ou de French King, or any of his ſubjects enemies of 
t w King, but belonged to ſubjects of the King of Portugal, 
ſten mo was in amity with us, and that the goods came to the 
amy kind of the plaintiffs, on land, in the Eaſt Naber There had 
ap ken a ſentence in the Admiralty court, that all was prize, 
e 00 ad, upon that ſentence, this libel was founded, charging, 
nr tit the goods had come to the hands of the plaintiffs, that 
al U fey had embezzled them, and praying an account. 
in 4 It was inſiſted, for the prohibition, that it was un- 
you uſonable the plaintiffs ſhould be concluded by the ſen- 
rr upon the general libel (a), to which they were not 
mies, neither had they any notice thereof. 
25. The court :nclined, that the plaintiffs ought to have [ 606 ] 


un opportunity to be heard, and to controvert the matter 


605 


ar ad, and, thereupon, a day was appointed to hear a 
i Ian upon this queſtion, viz. Whether the plaintiffs, 
gl yon this libel depending againſt them in the court of 


Kmiralty, might controvert the property there, againſt 
e S tenor of the firſt ſentence? iz 

ume Afterwards, Dr. Lane acquainted the court, that an 
1 might be received againſt ſuch a general ſentence 
WF prize, and the appellants , would be let in to contro- 


nd, SW the righ iſprove the prize; and i 

he right, and diſprove the prize; and it appeared, 
* W, in this caſe, the plaintiffs had appealed. 
DE "Wherefore, and for that the court apprehended, (as 


a inſiſted upon, on the other ſide,) that“ prize or 

w prize”. was a matter not triable at common law, but 

ler appropriated. to the juriſdiflion of the Admiralty, 

FE prohibition was denied. _ _ 

* The next caſe, in order of time, was the caſe of Key 
Hubbard v. Pearſe, at the Cogk-pit, in the time of 


, (a i 6. The frf, A 
Na 


\ 


Lord 


* 


1781. 


— am 4 Juſtice LEE, and whoſe judgment 1 have, in his & 
La Cauvx h | 


== 


{ 607 ] 


% declaration in prohibition, is; Whereas the flatutes 


„ goods therein were theirs, and were poſſeſſed of | 


"CASES IN HILARY TERM 
Lord Wilmington , which was determined by Lord (x 


nd-writing, as follows: | 
« At a committee of council, 31 January 1742, 


& Ric. 2, &c. prohibit the Admiralty to take jurifdiait 
&« of matters at land, and whereas Key and Hubbard: 
«© natives of Ireland, and are merchants, and were x 
e owners of the ſhip called the Canary Merchant, and 


« ſaid ſhip, at the city of New-York, eaſtward of 
4% city; nevertheleſs Pearſe, commander of the King 
„ ſhip, the Hamburgh, within the body of the city 
% New-York, did ſeize, and take out of their poſſeſſ 
& this Canary Merchant.—It then ſets forth the li 
« wherein Captain Pearſe libels, and ſets forth the Ki 
& orders of the 11th of June 1739, to ſeize Spaniſh v 
« ſels; alſo an order of council of the roth of Juh 1) 
&« for repriſals; charging the taking this ſhip on the h 
„ ſeas, and that it belonged to the ſubjects of Spain 
« perſons inhabiting within the territories of the King 
4% Spain.—W hereas, in truth, the ſhip was taken will 


© the body of the city of New-York, and not on the 1 
„ and whereas it did not belong to the King of Shan, 
« any of his ſubjects, but did belong to the pluintifs WW?” 
And then it ſets forth their plea, in the Admiralty, 
« to their title to the ſhip and goods, as ſubjeQs o | 4 
« land, merchants, their being owners, and the ſen * 
& thereof at land, and alſo the ſeizing of a regiſter, 4 
Mediterranean paſs, which the maſter had, and tg. 
| © they offered to verify this plea by affidavits, which NI, 
0 ſet forth-—Then charges, that the Admiralty refuſed 
s receive this plea; and all the proceedings contrary 1 
<« the prohibition. 2 | ee 
„Jo this declaration, the defendant has demurred, xn 
the cauſes of demurrer are,” &c.—[Here were 10 
forth four cauſes of demutrer, but the fourth only bh 
material]—** 4th Cauſe ;—For that, prize or no pri bu 
and the matters in queſtion, are only triable by the 7 
of nations, in the Admiralty, and not by the la der 
4% this land. 14h | | 7 Wiz 
The ptaiatiffs (proteſting, Ec.) have joined in an 
© murrer. | does 
* This is a queſtion on a ſeizure, made purſuant top... 
« King's order for ſeizing Spaniſh ſhips, and the que 
& in this cauſe was, whether this was lawful prize. * 
this is a queſtion upon prize, I think the common g 
* court had no right to prohibit. To prove it; in | e 
“ 329. it is ſaid by the court, Inaſmuch as the Ma. 


6 de gs 2 e : 
1s * prize or not prize,” no prohibition ſhall go; 
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in Corth. 476. 10 Will. 3. per cur, © Prixe or no prize” 1781. 
2 matter not triable at common law, but altogether ap -- 
ropriated to the juriſdiction of the Admiralty.” And L Cavx 
tat it is ſo appropriated, appears ſtrongly from the againſt 
general acts of parliament cited, (at the bar,) in every DEN, 
ave of which, where there is any notice taken of the 
gal proceedings in reſpect of prizes, they are noticed 
y in the Admiralty, and, in 6 Ann. c. 37. & 9 Ann. 
52. it is plain the legiſlature conſidered the juriſdic- 
jon to be in the ſame court, viz. the Admiralty, whe- 
ther the. prize was taken on the ſea, in a creek, an 
ven, or river. The true reaſon why the juriſdiction 
s appropriated to the Admiralty, is, that prizes are 
xquiſitions jure belli, and jus belli is to be determined 
by the law of nations, and not the particular municipal 
kw of any country. Nor have the counſel cited one 
nſtance, where a prohibition was ever granted in a 
auſe of prize. The Solicitor General cited Molloy, lib. 
6. 2. $ 6, where the author ſays, that letters of re- ö 
rial may iſſue, not only by the jus gentium & civile, 
but by the ancient municipal law of this country; and 
e mentioned a writ in the Regiſter, 129. But that is 
4 writ grounded on the ſtatute of Magna Carta, c. 30. 
rio, gives power to ſeize and detain the perſons and 
wods of alien merchants here, till ſatisfaction is made [ 608 ] 
injuries done to our merchants abroad. That by 
w means proves a general power in the courts of law, 
bexerciſe a juriſdiction in matters of prize; but only 
pres power to the court of chancery, to iſſue a writ 
xr ſerzing, and detaining, till ſatisfaction is made, in 
tte caſe mentioned in the ſtatute, Though, therefore, 
leo agree that the juriſdiction of a court of Admiralty, 
paerally, is limited to matters ariſing ſuper altum mare, 
nd is, in that reſpect, local, yet I do not take it to 
&ſoin caſe of prize; for the juriſdiction does not de- 
end on the locality, but the nature of the queſtion, 
vhich is ſuch as is not to be tried by any rules of the 
wmmon law, but by a more general law, which is the 
ww of nations. It is argued, that the plaintiffs in pro- 
Wition, have, by their declaration, made a caſe which 
bers that the ſhip, which has been ſeized, cannot be 
Fe, and that the defendant, by his demurrer, has 
wafeſſed this. But, though it be true that a demurrer 
wes confeſs facts well alledged, I think that will not 
mute the plaintiffs to a Prohibition ; for, if the com- 
ten-law court has not a juriſdiction of the ſubje&, no 
miſſion of parties can give it a juriſdiction. Beſides, 
"ls not confeſſed by the demurrer, that this ſhip did 
vt belong to perſons inhabiting within the territories or 
Winions of the King of Spain, for that is not alledg- 
N 3 ; x 4b. ed. 


— 


6 - _ | CASES IN HILARY TERM. 


1781. ed. Upon the whole, I am of opinion, that the ch 
6 of common law had no authority to intermeddle in i 
Le Cxvx “ ſyit, (wherein the queſtion appears to be, whether 
 apainſt &« as was prize or not,) and that the Admiralty ha 
EDen. „ ſole juriſdiction-; and if this inferior court of Ay 
* ralty have done wrong in refuſing the plea offered, 
&© ſhall do wrong in any future determination; the pn 
„ 0 OR 
»The judgment of the court of law abroad, 
« was for the plaintiffs, was reverſed [1]. 1 
.* Then came the caſe of Raus v. Haſſard, in 1 
- , _ which have already ſtated, and which, as it was win 
[ 609 ] ted on the firſt argument of this caſe, has. been follo 
5 by nonſuits and determinations at Gui/dha/l, which þ 

never been objected to. | Pl ds 
And laſtly, the caſe of YVanderwoodſt & itim 
Thompſon, tried before Mr. Juſtice Gould, on the 13t 
May 1780, at Guildhall, and afterwards brought beſ 

the court of Common Pleas; which was as follows: 
elt was an action of treſpaſs, againſt the defenc | 
* for breaking and entering the plaintiff's ſhip, upon C0 
“ high ſeas, and carrying away his money and go 
„ There was a ſecond count, confining the treſpaſs to 
% goods only. The defendant pleaded “ not gui, 
On the trial, it was proved, that the defendant 
« ſetters of marque, under which he attacked. and be 
ed the ſhip of the plaintiffs, which made ſome re 
«ance; that he found tea, gin, cannon, and ſmall 
on board, and likewiſe ſome money, which was ta 
* out of the ſhip, and carried away. That the defend 
* © cairied the ſhip to Newcaftle, where the cuſtomi 
* officers ſeized her for having ſmuggled __ n be 
and that ſhe was afterwards: condmned- in the £ 
* quer. The ſentence of condemnation was read. 
* was contended, for the plaintiff, that the capture 
* unlawful, becauſe the defendant. did not belong to 
* cuſtomhovſe;; and he could not juſtify the ferzure 
der the hovering act (a), as King's ſhips only can 
under ſuch eircumſtances. 1 ® 
«© But Mr. 8 held, that, as there v | 
“ ſon to ſuppoſeè that the ſhip was a pirate, though pure 
jury ſhould be ſatisfied ſhe was not really fo, ye 

* actlon would not lie. AR 


[1] The courſe of the proceeding ing demurred, as above ſtated, 
was this: Pearfehaving libelled in the court over-ruled the demutrer, 
Admiralty court at New York, and.the. whick. Pear/e brought a writ of e 
plea of Ky & Hubbard having been before the governor and cou 
refuſed, they obtained, from the court They affirmed the udgment, and 
of King's Bench of that province, a Pear/e brought this appeal. 

, writ of prohibition, and having de- 4) 6 Geo, 1. c. 21. 531. 
clared in prohibition, and Pear/c hiv» | 
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lu Foſter Term laſt, there was a motion for a new 
Ah which, upon Fonkleration, was denied by the 


e det rates go only to prove, that the court 
Admiralty / has a juriſdiction on the queſtion of ©* prize 
ering Tryon groan 
art would not prohibit them ing on 
eſtions; and, that the Admiralty court has foch 2 juriſ- 
don is not now denied, on 2 part of the plaintiff, 
u others of the caſes ſhew, not only that the Admiralty 
zjuriſdiction, but that this court has none ; and that, 
aa the general -plea, of not guilty, no aQion can be 
intained, where the queſtion relates to prize. _. 

gut, if chere had been no ſuch authorities, and the 
Alion had been now to be decided for the firſt time, 
þere can be no caſe in which that maxim * guad inron- 
weaiens eſt non licitum eſt,“ which is ſo oſten reiterated 
Lord Cate, would deſerve more attention. 

' [tis a very uſeful and a wiſe maxim, when applied to 
or undecided points: and, in this caſe, the inconve- 
ence would be intolerable, the convenience none, if ſuch 
uction were ſuſtained. 

The inconvenience would be ſo at that no officer 
uld venture to ſeize a ſhip as prize; for he muſt do it 
the peril of his utter ruin, ſince, if he were miſtaken, 

þ vould be liable to an infinite number of actions, the 
xls of which alone, - the damages to be as uni- 
ally as trivial as in the Prehn ns no 1 man 
ld diſcharge. | 

* The convenience would be none, becauſe, by one ſuit 
the Admiralty court, each individual is intitled to re- 
wer a full recompence for the injury- he oy: have ſuſ- 


real «The plaintiff i is not, 8 was contended by his eoun- 
ure at the mercy of the owner, for he mi inſtitute a 


t himſelf, or he might make himſelf perſonally a Shy 


tt ſuit, would be intitled to recover, not only for da- 
luc: done to his cloaths or property, but for perſonal in- 

to himſelf ; ſome inſtances of which I. have been 
wured with from that court. And, in this .cafe, the 


x axpences, of every man on board; which, for 

i; that appears to the oontrary on this revord, is the 
alure of the real damages ſuſtained. 

Free with the counſel for the plaintiff, that, if it 
urrer, 
'rit of 6 
d cov 
nt, and 
l. 

. 


bon may be maintained, the inconvenience will not 
ul; the court Mult pronounce - according” to the law, 
R = 

82 | F 6 


i the ſuit, | commenced by the pwner, or captor, and, in 


tar upon principles, or judicial authorities, that an 
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7781. 
— 


court. Ls Cavx 


ſt 
Noun. 


[ 610 ] 


* uralty have made allowance for the wages, provi 2 | 


be 
1781. 


againſt 
Ep EN. 
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But no ſuch principle, or authority, has been prod 
acc the bar. The authorities are the other Way, and < 
Lz Cavx alſo, is the principle; for the principle is, that the q 
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tion“ prize or not prize,” and the conſequences of it, x 
conuſable ſolely in the Admiralty court; the true reaſpn ling t 
which is, that prizes are acquiſitions jure belli, and the; * 
belli is to be determined by the law of nations, and nd et 
the particular municipal law of any country. | 

© The counſel for the plaintiff have endeavoured 
diſtinguiſh the preſent caſe from the caſe of. an zr. 
brought immediately after the ſeizure of the ſhip, bee 
there has been a ſentence of acquittal in the Admin ain 


court, which is coneluſive, that the ſhip was not lawſul i But 

Of that I will take more particular notice preſenl mul 

but I will firſt examine more minutely what is the gro ul pi 
of the deciſion, at the Cockpit, in Rous v. Haſſard, u ; 


may afford an anſwer to the objection made, that, at The 
events, the matter ſhould have been ſpecially pleaded; whi uhſ 
was an objection, that, for a long time, had great weg rr t! 
in my mind. 6375 rol | 
The ground of the deciſion was, that the capture, 
prize, was not a treſpaſs at common law; for Lord CARY: L- 
Fuſtice LEER ſaid, that, on Not Guilty, the / plaintiff co 
not recover in England, 5 
* But if, as inſiſted for the plaintiff, the capture 
been, prima facie, a treſpaſs at common law, it would hafhiin: 
been incumbent on the defendant to have pleaded ſpecial : 
that he ſeized the ſhip as prize, and what was the e. at 
or ground, of ſeizure. ä 
This ſhews, that the courts have not a concurrent 
riſdiction, for, if that were the caſe, the ſpecial mai b 
muſt have been pleaded, . 7 
* The caſe before Mr. Juſtice Go v LD was upon a rat 
of Not Guilty, and founded upon the ſame principle. fle j 
© It is true, that none of the caſes which I have aal 
tioned, were founded on injuries to the perſon, but were Wnt: 
for damage done to the ſhip, or to the cargo, or goods nt 
board. But that, I think, makes no difference, for WF Th: 
queſtion, muſt be the ſame in an action of falſe . 
priſonment, as it is in an action of treſpaſs for ul be; 
away the goods, or the ſhip; and the party injured i 
much entitled to a ſatis faction, in the one caſe, as in Wi th 
other, in the Admiralty court. But, if there be any « 
ference, that difference will operate in favour of the 
fendant, for a confinement under a capture is diſlingu 
able from the common caſe of a falſe impriſonment. 
In the caſe of a capture, there is no diſtinct ſub 
tive act of impriſonment. It is only a neceſſary and 
avoidable ee. of the capture. The captors do! 
mean to confine the captured longer than they are fort 
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» 6, for the purpoſe of ſecuring their ſuppoſed prize. 


nen; but the moment they get to a ſhore, they are as 
lng to get rid of the men, as the men themſelves can be 


7 was admitted, on the firſt argument, That the 
bon prize or not prize,” is a queſtion ſolely and ex- 
rely to be determined in the Admiralty court. But 
nit was contended, that, after a ſentence in that court 
ring the ſhip to be no prize, an action might be 


tained, 

i But, in ſuch actions as the preſent, the principal queſ- 

[muſt be, prize or not prixe;“ for, if the ſhip be a 

il prize, it is not a falſe impriſonment ; and that is a 
fon which we cannot decide. | 


thſtanding the acquittal in the Admiralty, though it 


dion, But it is evidence of a thing which this court 
ot enquire into; and that is the ground of the deciſion 
L. 25. for, though there had been a ſentence of 


lm land, yet the court refuſed to grant a prohibition, 
uſe the original cauſe, being of piracy, muſt all come in 
fim again, and they held that the ſentence did not alter 
aſe, | | | | 

n the caſe in Carth. 474. and the later caſes which I 
ementioned in which there had been ſentences of ac- 
Ital, the queſtion of prize was as much at reſt as it 
| be in the preſent caſe ; but, notwithſtanding that, 
court have always ſaid, that the ſubſequent matter was 
table at common law, but altogether appropriated to 
ble juriſdiction of the Admiralty. Beſides this, if the 


na] taking be not a treſpaſs conuſable at common law, 
were WF fntence of the Admiralty court cannot give a juriſ- 
goods en to his court, which it had not before. 
, for That ſentence does not alter the nature of the original 


ky. Tt was ſtill a ſeizure as prizez which the common 
does not take notice of, as a treſpaſs ; and the ſentence 


n the fact was committed. 


medy elſewhere, as there is no ſuch caſe in which it has 


Ke if it could be maintained, and, as there are ſeveral 


ities which ſay the action will not lie, I am of 
u that there muſt be judgment for the defendant.” 


me that the ſentence in that court is concluſive on the 


dmnation in that caſe, and the goods were afterwards 


t make that a treſpaſs, which was not ſo at the time 
Upon the whole, as the plaintiff has had, or may have, 


deen holden, that ſuch an action can be maintained, 
t would be attended with great miſchief and inoonve- 
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cannot throw them all overboard, and they cannot ſ 
the ſhip and cargo, without impoſing ſome reſtraint on LA Cavx 


inft 
EN. 


The queſtion of prize or not prize” muſt (till ariſe, 5 


. 


7 "+ 


G3 
Ly Cavx 
__ 
EDEN. 


[1] The foundation and nature of 
the prize juriſdiction in the court of 
Admiralty having been explained by 
Lord Man gſield, in a very elaborate ar- 
ment, when he deliveredthe opinion 
of the court in the caſe of Lindov. Rod- 
' ney and Another, and the ſubject being 
connected with this caſe of Le Caux v. 


Eden, Lhave inſerted what his Lordſhip 


ſaid on that oceafion,in this place, tho” 


the deciſion was poſterior, in point of 


time, to the period to which, for the 
preſent, I mean to confine theſe reports 

In Michaelmas Term, 22 Geo. 3. the 
rule to ſhew cauſe, why there ſhould 
not bea prohibition, had bren granted; 
and, in Hilary Term, 22 Geo. 3. (on 
Friday, the 23th, and Satwday the 
26th of Fanygry,) the caſe ums ed 
at thebar, by 2 : Wynne king's advo- 
cate, Dr. Scott, the Attorney General, 
and Dunning, againſt. —and H7!/on, 
Wed, Pigett, Erftine, and S. Hæyuuad, 
in ſapport of, the application, 
On Monday, the 4th of February, 
Lord Mansfield delivered the opinion 
of the court, as follows: 


Lord Mangel, Many perſons, 


in the ſame caſe, under the ſame cir- 
cumſtances, upon the ſame ground, 


have ſeverally applied for a prohi- 


bition, to ſtop the Judge of the Ad- 
miralty from proceeding upon a mo- 
nition, iſſued in the uſual form, in or- 
der to the contlemnation of goods, 
wares, merchandiſes, arms, ſtores, and 
ammunition, taken and Teized, by his 
majeſty's landamdfea forces under the 
command of Admiral Rodney and Ge- 
neral Yaughan, at the iſland af St. Eu- 
Hatius, and its dependencies, upon the 
ſurrender of the ſaid iſland of St. Eu- 
Hatius, and its dependencies, on or 
about the zd of February laſt ; and 
citing all perſons to fhew cauſe, why 
they ſhould notbe pronounced to have 
belonged, at the time of the capture 
and feizure, to our enemies, and as 
goods of enemies, or otherwiſe liable 
to confiſcation, be atljudged, and con- 
demned, as good and lawful prize. 


x The two rules for new. trials were afterwards diſc 
no writ of erfor having been brought in this caſe [1]. 


© 
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. Lord MansPsLD declared his aſſent to every thi 


BuLLER, Fuſtice, had ſaid 


Judgment for the defendant... 
charged, 


Elias Lindo claims part of theſe 
ds, as belonging to him, a Brizi4 
ubject, and, as to them, prays a pro- 
hibition; and, by bis ſuggeſtion, 
1 other things, be avers; 
hat Sir George Rodney and Ge- 
neral Vaugllan, upon the 3d of Febry- 
ary, in a hoſtile manner, ſeized upon, 
and took poſſefhony of, theiflandof St. 
Eugſlatius, with every thing whatſoever 
therein being, (open hoſtilities then 
ſubſiſting between the king and the 
States,) and that the goods claimed 
were taken pen land, in the ſaid iſland 
of 1. Euftatrus. 
The ground upon which the pro- 
hibition is prayed, is; that ile goods 
were taken upon land, which appears 
upon the face of the motion, and is 


averred by the ſuggeſtion. - 


The only queſtion then is, Whe- 
ther the goods being taken on land, 
though in.conſequence af a ſurrender 
to ſhips at ſea, excludes the only prize 
juriſdiction knownin this kin mn 

© This queſtion naturaſiyleads toan 
enquiry intothe nature of this juriſdic- 
tion, exereiſed by the Judge of the Ad- 
miralty exeluſivelyofevery other judi - 
we of every kind, except upon ap- 
Upon the motion being made, I 
uirected, in court, a ſearch to be made 
into the books of the Admiralty, eſpe- 
cially during thereign of Queen Zliza- 
beth: Talfo got a ſearch made myſelf. 

And one of the Rene informed us, 
im court, during the argument, that 
there are no prize · act books farther 
backthan 1643; noſentences further 
back than 1648. 

Ihe Regiſter bas not heen able to 
ſearch farther back than 169. The 

ior records are in contuſion, illegi - 

le; and no index. _ 

It -appears that this 0 4 e in 
matters of prize, (whether it be coeval 
with the court of Admiralty, or, which 
is much more probable, of a later in · 
ſtitution, beyond the time of memo- 
ry,) though exerciſed by the ſame per- 
on, is quite diſtin. He 


Va 5 
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-' «Heisappointed Judge of the Adrni- 
ralty by a commiſſion under the p 
ſeal, whic henumerates particularly, as 
well as generally, every object of his 
juriſdictlon; but not a word of prize. 
"TG conſtitute that authority, or to 
call it forth, in every war, a commiſ- 
ſion under the great ſeal iſſues to the 
Lord High Admiral, to will and re- 
quite the court of Admiralty, and the 
Lieutenant and Judge of the ſaid 
court, his Sutrogate or Surrogates, and 
© they are thereby authoriſed and re- 
quired, to proceed wfon all and all 
manner of captures, ſeiſures, prizes, 
and repriſals, of all ſhips and goods, 
that are, or ſhall be, taken; and to 


hear and determine, according to the 


courſe of the Admiralty, and the law 
of nations. 5 
A Warrant iſſues to the Judge ac- 
cordinply. Or oh 
The monition and other proceed- 
ings are in his name, with all his ti- 
tles of office, rank, and degree; add- 
ing, emphatically, as the authority 
under which he acts, the following 
words ; © Andalfoto hear and deter- 
« mine All and all manner of cnuſes, 
« and complaints, as to ſhips and 
66 
« ſpecially conftitutedandappointed” 
The court of Admiralty is calledthe 
Inflance court; the other the Prizecourt 
*- © The manner of proceeding is to- 
tally different. | 
The whole ſyſtem of litigation and 
juriſprudenee in the prize court, is pe- 
culiar to itſelf: It is no more like the 
court of Admiralty, than it is to any 
court in Weftminſter Hall. 
From 8 Eliz.c. 5. it appears, that 
in civil ani marine cauſes, there were 
many appeals, which the ſtatute re- 
ſtrains to one to the king in Chanc 
tobe finally decided by delegates. But 
prize is not a civil and marine cauſe; 
and the appeal lies to commiſſioners, 
conſiſting of the Privy Council. 
A thing being done upon the high 
fea don't exclude the juriſdiction of 
the Fn of Fara __ For ſeiz- 
, topping, or taking a ſhip, u 
the hi k Fea 2 as — an aden nl 
lie; b t for A | 


of miſbehaviour in the cap 


the moſt ſummary examination, t 
| nd ; to 


go ſeized and taken as prize, 
pe 


- 


will lies, The nature of 18 l. 
the queſtion excludes ; 
not the locality. This Ls Cavs 


wasexplained in the cafe nſt 
. of Le Caux v. Eden. Ren, 
The end of a prize TR 
court is, to ſuſpend the till 


condemnation ; to puni 


reſtore inſtantly, wvelrs 
the books expreſs it, and as 1 
often heard Dr. Paul quote,) if u 


don't appear a ſufficient ground 
condemn finally, ifthe goods really are 

ize, againſtevery body, giving ever) 

ody a fairopportunity of 1 
A eaptor may, and muſt, force eyery 
perſon intereſted to defend, and every 
perſon intereſted may force him to 
proceed to condemn, without delay. 

© Theſe views cannot be anſwered 
in any court of en Hall, a 
therefore, the courts of i miner 


never have attempted to take cogni- 


zance of the queſtion, “ prize or #6 
prize;”* not from the locality of being 


done at ſea, as I have ſaid, but from 


their incompetence to embrace 
whole of the ſubjeR. SY | 
As to plunder, or booty, in a mere 
continental land war, without thepre- 
ſence or intervention of any ſhips, cr 
their crews, it never has been impor- 
rant enough to give riſe to any queſ- 
tion about it. It is oſten given to the 
ſoldiers upon the fpot; or wrotgfully 
taken by them, contrary to © it 
difcipline. If there is any di . 
is regulated bythe commander inchief. 
There is no inſtance, in hiſtory, or law, 
ancientor modern, of any queſtion be- 


fore any legal judicature, ever 1. 15 


exiſted about it, in this Kingdom. 


ery, contend that ſuch prot was within 


the rules and juriſdiction of the prize 
court, might be oppoſed by tlie bien 
the person to whom ih gl 
t to whom it is given, 
the rules by which he 5 judge. 
Therefore, the counſel have tonfined 
their argument to repriſals aſhore, by 
a naval reg: at leak 1 tral rnd 


it as fo n in- 


to anꝶ queſtion about booty, —_— 


nature of the — 


* 
.* 
Wy $ l ? 
4 8 
FS. 
y 
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 LaCavx aud it is not now ne- 


land ads as to which 1 


haye no light to go by, 


PE ceſſary to be decided. 
| mot Ne g teneo, neque dicta 
8 c 


0. 
The queſt ion then is, whether ſuch 

a capture aſhore, by a fleet of ſhips, 
and the land and ſea forces aboard, in 
conſequence of a previous ſurrender 
of the place, is within the juriſdiction 
of the court of prize. 
uo general objections have been 
relied upon. | 
[6:5] © 1, That, though it were 
| 5 given and immemorially ex- 
erciſed, yet it cannot ſubſiſt, becauſe 
coutrary to the ſtatutes of 13 and 15 
Acad a Her. n 
2. If there is no objection from 
theſe ſtatutes to the exiſtence of ſuch 
_ a juriſdiction, that it is not given by 
ammemorial uſage, or the true con- 
ſtruction of the commiſſion. 

As to the firſt, Theſe ſtatutes ma- 
nifeſtly relate to the uſurpations of the 
Anftence court of Admiralty, in cauſes 
"ervil and marine, to contracts, pleas, and 
quarrels, only triable at law. There 
is not a word in any of the ſtatutes ap- 
plicable to the Prize court ; there was 


no complaint of it; not a ſyllable of 


commiſſions to judge of prize. 

In the ſubſequent altercations, in 
_ the reign of James I. between the Ad- 
miralty and rhe Judges there is not a 
word of prize: The Admiralty don't 
complain of prohibitions in prize; 
none had ever been granted : The 
Judges don't complain of encroach- 
ments in matter of prize. 
Tbe view, purport, and tendenc 
of the ſtatutes, is to prevent the Ad- 
miralty from trying matters triable at 
law. "The taking a ſhip upon the high 
ſea is triable at law to repair theplain- 
tiff in damages: but a taking. on the 
high ſea as prize is not triable at law 
to repair the plaintiff -in damages. 
The nature of the ground of the acti- 
On——prize or no prize—not only au- 
thorizes the prize court, but excludes 
the common law. | | 

*Theſe ſtatutes don't exclude the 
common law.in any caſe, and they 
confine the Admiral 


ei breakage A 


N 
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of the thing done which is the cauſe 
of action: It muſt be done upon the 
high ſea. bois : 

If done in ports, havens, orrivers, 
within the body- of a county of the 


realm, the Admiralty is excluded. 


But the prize courthas uniformly, 
without objection, tried all captures in 
os havens, Sc. within the realm. 

t happens often. We all remember 
ſeveral caſes, - Ships, not knowing of 


hoſtilities, come inby miſtake. Upon 


the declaration of war, or hoſtilities, 
all the ſhips of the enemy are detained 
in our ports, to be confiſcated as the 
property of the enemy, if no reciprocal 
agreement is made. They can only 
be condemned in the court of prize. 

* What is ſtill more extenfive, 
foreign ports, or harbours, are not the 
high ſea, any more than the ſhore, but 
numherleſs captures made there, have 
been condemned as prize. | 

l am of opinion that theſe ſtatutes 
have no view or relation to the ſub- 
jet of prize: conſequently there a- 
riſes from them no objection. 

© 2. The ſecond objection is, that 
the juriſdiction is not given. 

Iwill conſider this objection in 
three points of view. 

« 1. Upon the words of the com- 
miſſion. | 

« 2, Upon the reaſon of the thing. 

3. Upon authorities and uſage. 

© 1. As tothe firſt; the commiſſion 
certainly has in view captures by ſhips. 
Hoſtilities are committed by ſhipsand 
the men aboard, at ſea, or aſhore ; a 
fight begins; the vanquiſhed runs a- 
ſhore ;/ gets the goods out; is purſued 
aſhore ; and the goods are taken. 

A fort or town is taken by the 
force of ſhipsat ſea, and isranſomed; or 
plate, money, and valuable effects taken 

The means 2 7 count ga of an- 
noying, and making repriſals upon an 
_ is by naval 3 There 
never was, there never will be, one, 
no not a üngle ſhip, which has not a 
view to operations upon land, if oc- 
cafion ſhould offer, They are often 
the main view—Sir George Rooke at 
Vige—Admiral YVernm at Porto Bello 
and Carthagena—Lord Anſon in the 
South Sea. Sir George Pocock at the 
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Havanah—Many laſt war to Marti- 
nice, Guadaloupe, and other places— 
Commodore Foknfonthe other day. 
© In many old treaties, ſome of 
which I ſhall mention by and by, the 
uſual ſtipulation is, that the ſubjects 
of the one prince ſhall do no injury 
or violence to the ſubjects of the o- 
ther, by land or ſea, or in freſh waters, 
or in port. It is not by accident, 
therefore, that the words of the com- 
miſſion are general—All manner of 
captures, ſeizures, prizes, and repri-, 
fals of all ſhips and s.—It don't 
ſay, upon the ſea—ltdonfſt ſay — goods 
in the ſhip.—** Repriſals” is the moſt 
general word that can be uſed. 
© In caſts civil and marine, to give 
juriſdiction to the court of Admiralty, 
t..e libel muſt allege the cauſe of ſuit 
to be done upon the high ſea, and 
therefore, if that had been the inten- 
tion of the commiſſion, or the rule of 
law, it would certainly have been ſo 
expreſſed in the commiſſion. 
| 2. The reaſon of the 
{ 616 ] thing requires the words 
ſhould be general. 2 
© Tt is, as I have ſaid, in the view 
of every ſhip, much more of every 
fleet, which ſails to make repriſals, to 
at on ſhore. There is no place of note 
which can be attacked, where neutral 
or Britiſh ſubjects do not reſide, or 


have property, or where the enemy may 


not colourably borrow their names. 

If it is not within the juriſdiction 
of the prize court, conſider the conſe- 
quence to the captors; to the claim- 
ants; andto the ſtate. 

* The captors are in a miſerable 
condition indeed. The prize cannot 
be condemned, If granted, it cannot 
be ſhared. Every officer and ſailor 
may be liable to actions without num- 
ber. The taking cannot be diſputed. 
To diſprove the property, they can 
only have witneſſes from abroad, who 
cannot be compelled to come, The 
grounds upon which the prize court 


condemns or acquits, cannot be read 


at law and in every action where the 
plaintiff recovers to the value of a far- 
thing, the captor muſt pay the coſts. 

* Colourableclaimants might eaſily 
ruin the captors, through their want 
af the means of defence. 


f . 


„ 
et would be ery 1781. | 


miſchievous 


claimants. . They could x, CAR 
not have their property againſt = 
reſtored inſtantly, upon pgpzy.. 
their own papers, books, 

and affidavits, They muſt make form- 
al proof. And the owners or crew of 
a privateer all the while might be 
ſpending the effects. | 

© But tothe ſtate the conſequences - 
would be ſtill more miſchievous. . 

No diſtinction can be made be- 
tween Britiſt and neutrals. If the ju- 
riſdiction is null by the ſtatutes, or 
never was given, it can no more be 
exerciſed in the caſe of a neutral, than 
in the caſe of a ſubject. e 

By the law of nations, and ' trea- 
ties, every nation is anſwerable to the 
other for all injuries done, by ſea or 
land, or in freſh waters, or in port. 
Mutual convenience, eternal priaci- 
ples of juſtice, the wiſeſt regulations of 

licy, and the conſent of nations, 

veeſtabliſheda ſyſtem of procedure, 
a code of law, and a court for the trial 
of prize. Every country ſues in theſe 
courts of the others, which are all go- 
verned by one 'and the ſame law, 
equally known to each. Theclaimant 
is not obliged to ſue the captors for 
damages, and undergo all the delay 
and vexation to which he may think 
himſelf liable, if he ſues by a form of 
litigation of which he is totally igno- 
rant, and ſubjects his property to the 
rules and authority of a. municipal 
law by which he is not bound. 

In ſhort, every reaſon which cre- 
ated a prize court as to things taken 
upon the high ſeas, holdsequally when 
they are thus taken -at land. The 
original cauſe of taking is here at ſea, 
The force which terrified the place in- 
to a ſurrender was at ſea. If they had 
reſiſted, the force to' ſubdue would 
have been from the ſea, 

Mr. Pjgott candidly ſaid, it would 
be ſpinning very nicely,tocontend, if 
the enemy left their ſhip, and got a- 
ſhore with money, were followed upon 
land, and ſtripped of their money, that 
this wonld not be a ſea capture. I 
agree with him, but I cannot diſtin - 

iſh that caſe from this. Both tak - 


ings are literally upon land. In Mo 


— ———— 


_ © ſea force. 


tween # 


Prey 
8 killed at ſea, and taken 
Cor upon land: | Here the 
capture of the goods on 
2x. land is the immediate 
CcConſequence of the fur- 
render at diſcretion to 


r the- prey r u were, 
Ls Cavx 


« Would a ſum paid by capitulation 


upon land have made it a ſea or a land 


prize? - | 

© Cui bono ſhould all this ſubtilty be 
ſpun, when the reaſon for a juriſdic- 
tion to judge a capture at ſea and ſuch 
a capture at land is exactly the ſame ? 
3. Authorities and immemorial 


ge. _ 

In 1498, x treaty intitled Confir- 
matio Trattatis contre /polia maritima, 
& pro depredateribus 'corrcendis, be- 
tween Henry VII. and Louis XII. con- 
firming one before made with Charles 


VIII. (HE VII. Rymer, vol. 12. 


P+ 690. 3 and, in 1526, another be- 
Henry VIII. and Francis J. \ 7 
flex. VIII. Rymer, vol. 14. p. 147- 

. + They ſtipulate, that, (before an 
ſhip E af port,) the Admiral, 
Se. ſhall take ſufhcient ſecurity from 


the owners, that the maſter and ma- 
riners ſhall keep the peace towards the 
ſubjects of the other prince; and ſhall 
do them no injury or violence by land 
or ſea, or in freth 


waters, or in any 
port. The mariners to take an oath, 
that, when they return with their ſnips, 
and ſpoils, if they take any, they will 
immediately inform the Admiral, or 
his officers, of the port from which 
they failed, of their plunder, (preda) 
{pails, and goods, without whoſe de- 
cree and permiſſion they ſhall not be 
ſuffered to canvey them out of their 


hips, or to exchange, ſell, or aliene 


them. No body to purchaſe, &c. 
from them, before the Admiral, Oc. 


have declared them io be lawful priae 


and capture; but, if it ſhall 


[65 Þ be found that the ſaid plun- 


da, was taken 


; , der, 1 a 
away from the ſubjects, lands, king- 
daoms, or daminians, of either of t 
ſaid kings the goads taken, with da- 
mages and intefeſt, ſhall, without de- 
lay, be ordered to be reſtored to the 
perſons who have been plundered. and 


— 


* 
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the. ſentence to be againſt maſters, 
Paxtngns, owners, and une 0 
ither party 1EVEU T 
peal to. the ac * 
* Theſe: treaties demonſtrate the ju. 
riſdiction of prize in the Admiralty 
and commiſſioners of appeal then, to 
have been pretty.much as it is now, 
Ships of war areto give ſecurity to do 
no injury or violence by land or ſea, 
or in freſh waters, or in any port. 
When they return with prize,they are 
to diſcloſe it, if they have taken any 
thing by ſea or land from the ſubjets 
of either price. If they have taken 
from the ſubjects, /ands, kingdoms, or 


dominions, of either, inſtant reſtitu- 


tion to be made with coſts and da- 
mages. If taken from the ſubject, in 
the land of an enemy, to be reſtorcd, 
If taken from te land of either prince, 
though the goods of an enemy, to be 
reſtored : it is a breach and violation 
of his territory. A capture of Admi- 
ral Beſcauem upon the land and ſhore 
of the King of Portugal occaſioned 
much diſcuſſion. | 

© It manifeſtly appears from theſe 
treaties, that the juriſdiction equally 
extended to goods taken by ſhips or 
their crews on land and at ſea. They 
ſhew too, that no property veſts inany 
goods taken at ſea or on land, by a 
ſhip or her crew, till a ſentence of 
condemnation as good and lawful 
prize; which continues law tothis day. 

© In 69% v. Withers, 2 Burr. 694. 
it is ſaid, “That I had talked with 
Sir George Lee, who had examined the 
books of the court of Admiralty, and 
informed me, that they held the pro- 
-perty not changed ſo as to bar the 
owner, in favour of a vendee, or 
recaptor, till there had, been a ſen- 
tence of condemnation, and that, in 
the reign of Gharles II. Sir Richaw 
Floyd, (the father of the late Sir Na- 
thaniel,).gaveaſolemn judgment upon 
the point, and decreed reſtitytion ofa 
ſhip. retaken by a priyateer, after ſhe 
had been 14 weeks in the enemy's 
poſſeſſion, becauſe-ſhe had not been 
condemned. That another caſe, upan 
the ſame principle, againſt a vendee, 
is Cited at the end of ¶evedo v. Cam- 
bridge, in 1695, (Lucas 79.) TT 


r 


— 


| Hot be reſtored, as having been taken 


1 will conclude 
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rent power, or the 178 ; 
King's . commiſhon Aer. 


| un, | 
has Talely exer- 1 | 
75 on ; La Cav 


conſiderable prize was taken at land. with three propefitions. 


« And ſuch ſhips, goods, jewels, * 


er riches, as 


© Thar, ſo far back as partic- 


3 11 x The ſentence 
of Sir Charles Hedges, Judge of the 


« they ſhall take in them, we do Admiralty prize court, on goods taken 


« ſtrictly charge and command you 
« to fee that they be ſafely preſerved 


_ * from ſpoil, and to be 2 


home in good order into the 


1 of England.” 


They were to ſeize goods by land 
and ſea, All they ſeized they were to 
bring to England. No property veſt- 
ed till condemnation... They could 
only be condemned the prize 
court of Admiralty. They therefore 
moſt certainly were ſo condemned, 
though the proceedings are loſt. 

In the reign of Queen Elizabeth, 
and former reigns, many ſpecial com- 
miſſions iſſued, to inquire into depre- 
dations by violators: of - treaties, and 
the law of pations, which are to he 
ſeen in Rymer. But the moſt ancient 


inſtrument fhews a prize juriſdiction, 


either inherent, or. by commiſſion, in 


the Admiral. It is a letter from Ed- .. 


ward III. to the King of Portugal, 


(Rymer, vol. 6. p. 1 and recites a 


complaint, that the Admiral, before 
whom the goods were judicially de- 
manded, determined, that they ſhould 
in war. 1 ver 

dinee the reign of Queen Elixa- 
beth no ſpecial commiſſion to 
have iſſued; but the judge of the Ad- 
miralty, either by virtue of an inhe- 


.on the plunder of a town. 


Captain Mam, commander of 
their Majeſty's hired ſhips in the 
* Wet Indies, goes on ſhore with ſe- 
« veral of his crew, and pillages and 
plunders the inhabitants of a town, 
then in the territories and dominĩ- 


ans of the Freucl King, and bring 
7 


« off, and carries an board his ſhi 
« a conſiderable quantity of 
„to the amount of 20,0008. as is 
„ ſworn by ſeveral witneſſes, beſides 
« 30 negroes, worth aol. each. This 
% pillage be keeps to himſelf, with- 
« out makingany diſtribution thereof 
“to his followers, or crew. The 
„ mariners, thinking they had a 
right to a ſhare thereof, haue called 
« him to an account in the court of 
« prize, and the queſtions which 
„are made, are | 
„ x, Whether this court has ju- 
„ xiſdiction ? . fi 
. 1.4.2, Whether the mariners have a 
right to a ſhare? HY 
z. What that ſhare ſhall be? 
& 1, As tothe juriſdiction; which 
6 is twofold, the court of Admiralty, 
and the court of priaqae. 
Here there is a long argument to 
ſuew that it may belong to the court 
of Admiralty, as incident to the mili- 
tary authority of the Admiral, * 


. 


F 


(a). 


L 


1 
\ 


1781. of war, upon deſcents 
178 as well as at fea, 
2 which is not materia 
"aunt to be _ * 
4 proceeds thus: ft 

CRY „But go to the ſe- 
«cond ground of ju- 


« xiſdiction in this caſe, that it is, (as 


« it is,) before the court of prize, 
« where, by the plain words of the 
patent under the broad ſeal of Exg- 
land, it is evident enough, that the 
court has cognizance r 


« land as by ſea. It is, therefore, 
very clear to me, that this court has 
juriſdiction. T“ 

He then proceeds upon the other 
two queſtions, as to the ſhares, but 
that is not material. | 

* This was followed, very ſoon af- 
ter, by the cauſe which gave riſe to 
the motion for a prohibition in 1698 


© 1703. Vigo. Captures under dif- 
ferent circumſtances. Many to this 
purport. 

Adventure. Trevor, Captain. The 


prize goods 
«taken from the French, as well by 


(] 


Queen againſt the goods in a certain 


. ſchedule annexed, taken from the ene - 
my» at the port of St. Mary and St. 


go, in the kingdom of Spain, and 


put on board the ſaid ſhip, and there, 


or in the hands of the ſaid Trevor, 
now, or lately, remaining, and againft 
all perſons in general. 

Much was undoubtedly taken on 


land, and all condemned. 


10 June 1745. Peyta, Sentence 
of condemnation to the King. Seve- 
ral purſes of money, and jewels, a- 
meg to 30,000). and upwards, 
taken and ſeized as plunder, in the 
town of Peyta, being a town in the 
Spaniſh Weſt Indies, in the kingdom of 
Spain, from the enemies of the Crown 
of Great Britain, were rightly and duly 
taken by the officers and mariners of 
* Majeſty's ſhips, (naming them, 


c. 

4 Feb. 1746. Plunder taken from 
the iſland of St. Bartholomew, and 
condemned in Antigua, viz. 170 ne- 


go and mulatto flaves, and divers 


craft, anal on hope. 
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other goods, wares, and merc handizes, 


ſeized and taken from the 1 
St. Bartholomew. pra 


*27 April 1759. Savannah. Taken 


by Sir Hyde Parker's fleet. Goods and 


ects, (ſpecified,) taken in boats and 
4 oy Many claims and 
reſtitutions. 7 

27 June 17 59. Plunder taken at 
Senegal. | 

*28 March 1763. Havannah, Up- 
on another ſtate of facts. The ſhip 
Tyger, and the effects on board, ſur- 
rendered by capitulation, with the 
town ;—a treaty on land. 

Theſe caſes ſhew, that, for a hun- 
dred years, the juriſdiction has been 
profeſſedly, notoriouſly, and quietly 
exerciſed ; which leads to the ſecond 
propoſition, that this exerciſedoesnot 
reſt on acquieſcence only, but 

2. That every common-law au- 
thority to be found on the ſubject, al- 
lows and ſupports the juriſdiction, 

* Brown & Burton v. Franklyn, the 
King's Proctor, Scacc. H. 10 V. ;. 
Carih, 474. Brown & Burton, the 
maſters of two ſhips belonging to the 
Eaſt India Company, took a French ſhip, 
and cargo, and money, upon land, 
They had no letters of marque. The 
King's proctor, upon the u- 
ſual monition, got a ſentence [619 
of condemnation of the 
whole, as perquiſite of Admiralty, and 
then proceeded upon the ground of 
this ſentence, againſt Brown & Burton 
for an account. 

They moved for a ibition, 
ſuggeſting the ſtatutes of 13 and 15 
Ric. 23. and 2 Hen. 4. and averring 
that the goods and merchandizes were 
taken upon land, in the Eaft Indies, and 
that they were no parties to the ſen- 
tence, never heard, and ought not to 
be bound. 

The laſt was an objection upon 
the eternal principles of natural juſ- 
tice, but immediately removed, when 
the nature of the proceeding in rem 
came to be explained. 9 
The ground which remained, was 
their being taken upon land. If the 
court had no juriſdiction, the ſentence 

was 


(a) Brown v. Franklyn. 
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was null and void, the ſubſequent 
eeding was illegal, and muſt have 
been prohibited. 

But it was inſiſted, by the coun- 
{el againſt the prohibition, that prize 
or no prize was a matter not triable at 
common law, but altogether appro- 
priated to the juriſdiction of the Ad- 
miralty. Coorg 

The court concurred in this pro- 
poſition, and, therefore, denied the. 

hibition. a 4 

This is a ju nt in point, an 
the attempts EN have Kel made 
ſhew, that no ingenuity can diſtin- 

iſh it, and Lord Chief Baron Comyn 

rawsageneral concluſion and maxim 
of law — it:“ If a ſentence be 
in the Admiralty, for a ſhip or 
goods, as prize, a prohibition does 
not go upon a ſuggeſtion, that it was 
« not prize, or that it was acquired up- 
« on land (a). 

© But, in 1742, there is a more ſo- 
lema and more elaborate judgment, 
by Lord Chief Juſtice Lee, a very able 
and a very ſtrict common lawyer; viz. 
in Key & Hubbard v. Vincent Pearſe, 
31 January 1742. I was counſel in 
it. It was argued, and could only be 
argued, as a merequeſtion of law, juſt 
as if it had ariſen in Weflminfer Hall, 
upon a capture in the river Thames, 
vithin the body of a county. 

© The colonies take all the common 
and ſtatute law of England, applicable 
to their ſituation and condition. The 
courts of law prohibit the court of 
Admiralty, juſt as the courts of Veſt- 
ninfter Hall do here. 

Aal a fuil note of it. But, luckily, 
Lord Chief Juſtice Lee having taken 
time to conſider, he brought with him 
notes of the opinion he was to deli- 
ver, which notes we have in his own 
hand. I have alſo the report of the 
committee, and the order of counſel 
upon it. Wok 

] will ſtate to you the notes from 
which the Chief Juſtice gave his opi- 


nion, in his own hand.” 
(a) Com. Dig. Title Admiralty. 


(C9; EO 
(6) 17 Geo. 2. c. 34. 152. 


Vol. II. O 


[4 


_ 
(Here his Lordſhi | N 
read the opinion Le 1704 
Chief Juſtice,” verbatim, Lx GAux 


as it is ſet forth /apra, : 
p. 606. to 608.) 8 | D 

* Nothing can be 
clearer than the princi- . 
ples laid down by him. The queſti- 
on, “ prize or noprize,” is the boun- 
dary line; and not the locality of 
land or ſea, or port within the body 
of a county within the realm, 

©.3. That the legiſlature, in ſeveral 
acts of parliament, has recognized and 
referred to this juriſdiction overgoods. 
taken on land as prize. 

The prize acts of 
and 29th (c) of G 
clauſe, that the Lords of the Admi- 
ralty ſhall grant a commiſſion, at the 
requeſt of the owner, to the captain 
of any ſhip, © for attacking or taking 
« with ſuch ſhip, or with the crew 


the 19th (84) 


II. contain a 


« thereof, any place or fortreſs 


„e land, or any ſhip or Ex ig 0 
« longing to, or poſſeſſed by, Oc.“ 

r The ſtatute of the 19th of George 
III. cd), meaning to expreſs the ſame 
thing, has uſed more words to effee - 
tuate the grant of the pr to pri- 
vateers, but takes the juriſdiction for 
clear and certain. 

Subſequent acts follow this. 

Upon theſe authorities there can 
be no doubt. We, none of us, ever 
had any. | 

If the queſtion had been doubtful, 
arguments from utility and public 
convenience ought to have turned the 
ſcale. It could anſwer no good end, 
and muſt produce inextricable miſ- 
chief, to captors, claimants, and the 
ſtate, if goods taken upon land by 
ſhips, ſhould not be within the prize 
juriſdiction. x 

© The merits are no part of this 
queſtion. If the captors have done 
wrong, in ſubſtance or in manner 
the Judge of the 2 and, i 
he err, the Lords of Appeal, have full 
power to make ample reparation. They 

7 give 

(c) 29 Geo. 2. c. 34. F 2. 

(4) 19 Geo. 3.c. 67.5 3. 


mne at — ro 1 
F 9 : 9 * 7 ab aa Wa 0 
i : 
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* 
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1781. give ſatisfaction even Therefore, we are all of opinion, 
do an enemy priſoner, that the rule ſhould be diſcharged.” 

Le Cavx Who is illiberally plun- No motion has been made for a pro- 

againſi dered, or perſonally ill hibition, in any other court; but an 

DEN, treated. , action, (viz. Mitchell and another v. 

As we are all clearly Rodney and another,) in whichthe fame 

| of the opinion 1 de- queſtion ariſes, was tried before Lord 

liver, we ought not to contribute to ansficld, at the Sittings after Hilary 

the injuſtice and miſchief which may Term, 22 Geo. 3. and a Teck verdict 

be occaſioned to many perſons, from found, upon which judgment paſſed 


the delay which would ariſe, from in B. R. for the defendants, in the 


iving liberty to declare in prohibi- enſuing term, without argument, the 
ion, and the parties know, they are opinion of the court being already 
not finally barred by our judgment. known; and a writ of error upon 
They may 1 7 Go a prohibition to that judgment is now depending in 
every court in Wiftminfter Hall. the Houſe of Lords [ + 126 ] 

f — ——H—— rt 
[+126] On the 24th of November low was affirmed. 

1783, the judgment of the court be- ee 


Friday, * ö . e ws. F 
DN: MO, LUXTON ue} Rangoon 
In an aQtion ASS UMPSIT, on an agreement, by which the de- 


upon an agree- : 2 . 
ment to diver fendant was to take, of the plaintiff, certain premiſes 


| poſſeſſion for known by the name, c. and the goods and fixtures 


ceftain conſi- which ſhould appear to be the property of the plaintiff, 
derations ſub by a fair appraiſement, by two appraiſers, or their umpire, 
eiture on fag. or Elſe to forfeit a depoſit of five guineas, and, if either 
lure by either ſhould fail in his part of the agreement, that he ſhould pay 
party, the per- 10/. to the other, excluſive of the depoſit ; the defendant 
33 to take poſſeſſion on a day ſpecified. The plaintiff aver- 
ſe ion cannot Ted, that, on the day, he was ready and willing to deliver 
ſue ſor tbe to the defendant the ſaid premiſes, and ſuch goods and 
g fixtures as ſhould appear to be the property of the plain- 
— in 38 tiff, at ſuch appraiſement as in the ſaid agreement mentioned, 
chration a yet the defendant did not then, nor at any other time, 
poſſeſſory title accept and take of the plaintiff, the ſaid premiſes, but 
. wholly refuſed ſo to do, by reaſon whereof he became 
liable to pay the ſaid ſum of rol, excluſive of the de- 

poſit. Special Demurrer ; for that it does not appear; 

1. That the plaintiff had any intereſt in the ſaid premiſes, 

at the time of making the agreement; nor, 2. That he 

ever requeſted the defendant to take the ſaid: premiſes, and 

ſuch of the ſaid goods, c.; nor, 3. That the ſaid goods 

and fixtures were ever appraiſed in any manner whatſo- 

ever. | "ORE. CRIES: bs 

In ſupport of the declaration, it was ſaid, that, when 

a party declares on a demiſe, there is no occaſion to ſhe 

an intereſt; if the defendant means to call that in queſ- 


tion, he ought to plead ni habuit in tenementis, and _ 


An. a as as ow oa 
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the plaĩntiff · muſt ſhew a title, in his replication, Beſides, 15781. 
in fe caſe, it was not neceſſary that the plaintiff ſhould 7 — 
have an intereſt in the premiſes, for nothing was to be Lüxrox 
paid but for the goods and fixtures. As to the appraiſe» againſt 
ment, it was enough to aver, that he was ready and will- Ro81n80v. 
ing. He could not have an actual appraiſement without | 
the concurrence of the defendant ; for, from the nature of 
the contract, one appraiſer muſt have been named by each. 
Wood, for the plaintiff.— Running ton, for the defendant. - 
BULLER, Fuſtice—This is not like a demiſe by deed. 
Here, the plaintiff was to deliver poſſeſſion, and, therefore, 
he ought to have ſhewn, that he had a right ſo, to do. 
With regard to the appraiſement, if each was to appoint 
one, he ſhould have ſhewn, that he had appointed one. 
Weed had leave to amend, on payment of coſts. |. 


The KING againſt the IN HABITAN TS of 
| CORHAMPTON., | Saturday, 
« : 8 | 1oth Feb. 
THE court of Quarter Seſſions for the county of Surry, When the title 
confirmed an order of two juſtices, for removing the of the rate is. 
wife and children of one Richard Goodiff, from the pariſh iy: much in 


of Croydon, to the pariſh of Corhampton, ſubje& to the —— 


opinion of this court, on the follow ing facts: / per's name is 
Richard Goodi f was originally ſettled at Corhampton. 3 
1769 he came to Croydon, and there rented a houſe at 41. his hes F 


10s. per annum. On the 1oth of June 1773, the over- rent, though 
ſeers of the poor of Croydon made a rate of 2s. in the nothing is 


pound, in this form, viz. = "OW 8 | 
the col of 
a; x Sens e | 
| fd | 128 | this is a ſuſſi · 
Rent Qccupiers Names | Sums Aﬀeſſed. [| Sg b 
| | the purpoſe 
| 1 | . 5 * — emden a 
| nt, 
{ 10. | A. B. , 1 1. Ee ; 
4. 2 C. s Goodiff. 


* 


On the 22d of June, one of the overſeers demanded 

of Goodiſf 87. for the rate, declaring he was aſleſſed in 

that ſum for the relief of the poor. Goodiff objected, al- 

kdging he was not a pariſhioner. The overſeer opened 
the rate-book, and ſhewed him his name therein, and * J 
threatened to diſtrain for the 87. if he did not pay it. [622.3 
Gudiff, on this, paid the money directly. In the atter- 3 
O 2 noon 
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1 1781. noon of the ſame day, the overſeer returned, with the 
2 veſtry clerk, and offered to return the money, ſay ing he 
The King had taken it by miſtake. Goodiff refuſed to receive it. 

againſt The overſeer however left it, and went away, on which 
Cok kur- Goodiff threw the money after him. ee 
rox. It was admitted, that Q. C. meant Quære Certificate. 

| Mingay, in ſupport of the order, ſaid, he admitted, that 

in all the caſes where the queſtion had turned upon the 
1 | way in which the perſon meant to be rated was deſcribed, 
: the court had inclined to a favourable conſtruction, but 
that, here, there was no rating. There was no ſum put 

_ againſt N 4e. name. The pariſh knew he occupied the 
houſe, but they never intended to rate him. The miſtake 
of the overſeer, (and corrected ſo ſoon,) in ſuppoſing him 
rated when he was not, could not be binding on the pa- 

riſh. He cited Rex v. Warblington (a). 

Kirby, Serjeant, and Palmer, on the other ſide, inſift- 
ed, that the omiſſion of a particular ſum in the column of 
«& Sums aſſeſſed,” was ſupplied by the ſtyle of the rate, 
being a rate of 27. in the pound, coupled, with the en- 

1 | try of 4/. oppoſite to Gdiff name, in the column of 
| Rent. The caſe of Rex v. Warblingtan was very different 
J in its eircumſtances from this, and went upon ſand com- 
1 mitted by the pauper. 

1 Lord MANS FIELD, (ſtopping Palmer, The caſe cited 

5 | does not apply. The payment, there, was not till a year 

after it ſhould have been made, and the overſeer was in- 
duced to receive it by a miſrepreſentation. - There is no 
queſtion here. The title of the rate is Tuo ſbillings in 
* the pound,” and, in the column of Rent, Goodiff's rent 
is 4/. This fixes his proportion of the rate. For what 
nd oo was his name inſerted, if not to rate him? Then, 
s he paid? Yes; and againſt his will; and the over- 
ſeer ſhall not have it in his power to ſay, upon reconſider- 
ing the matter, I have thought better of it, and you 
_ © ſhall not gain a ſettlement.” 


| Both the orders quaſhed [+ 127]. 
a) T. 14 Geo. 3. Burr. Sel. Ca. {+ 125] Vide Rex v. Heckmund- 


| 7 N.. 245. wicke, ſupra, p. 564. and the caſe- 
| | there 41. nete 1 i 
1 623 1 $64 267 
Monday, VATEs qguinſt FRECKLETON. 
1 12th Feb. | | | 
| Payment of CTION on a note of hand. The plaintiff's attorney 
the debt, to in town had ſent the note to Fox, an attorney at G- 
| * «IR ventry, where the defendant reſided, to preſent it for pay- 
| Pe ice ment; and, by the letter incloſing it, directed him, if 
5 vy the plain- 19 5 payment 
5 — mma is not payment to the plaintiff, though payment to the attorney biw- 
e | 
| 
| 
| 
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payment ſhould. be refuſed, to return it immediately to 1981, Fits 
him; adding, that, in the event, he would ſend down a- 
writ to him, to arreſt the defendant. Fox having acrord- Yarzs 

ingly preſented the note, and payment being refuſed, he againſt 

wrote to the attorney in town, to inform him of it, and FICK IR- 

a writ was ſent to him, upon which he. arreſted the de- 79% 
fendant, who gave bail to the ſheriff. Fox, afterwards, 

got an aſſignment of the bail-bond, to the plaintiff, and 

ſome time afterwards, the defendant paid the debt, and 

all the coſts then incurred, to Fox, who gave him a re- 

ceipt. After this, the bail were ſerved with proceſs and 

notice of declarations on the bail-bond, Fox not having 

paid the money over to the plaintiff, or his attorney, 

and the attorney having — — another agent, but. 

without giving any notice of the change to the defend- 

ant. The letter to Fox, accompanying the note, had not 

been ſhewn to the defendant, before he paid the money; 

but, when the proceſs on the bail-bond had been ſerved 

by the new agent, Fox produced it to the defendant, to 

convince him that he was duly authorized to receive the 


money. 6 

On Thurſioy, the 1ſt of February, Douglas obtained a 
rule for the plaintiff to ſhew cauſe, why the proceedings 
on the bail-bond, ſubſequent to the payment of the. de 
and coſts by the defendant, ſhould not be ſet aſide, with 
coſts; and all further proceedings in the mean time ſtaid. 
On Saturday, the 10th of February, this rule was enlarged, 
with the addition, that Fox, on notice to be given him 
of the rule, ſhould anſwer the ſeveral matters in the affi- 
davits. | ' 

It was then, and this day, urged, in ſupport of the rule, 
that payment to an agent is the ſame thing as payment 
to the original attorney; and that the plaintiff's attorney 

ought not to have changed his agent, without giving no- 

tice to the defendant. That, beſides, the letter, here, was 

to be conſidered as a ſpecial authority to receive the mo- 

ney, and, although it had not been ſhewn to the defend- 

ant before the payment, yet the p'aintiff, who had there- 1 
by, (through his attorney,) veſted the power in Fox, ought [ 624 } 
not to beſuffered to avail himſelf of that circumſtance, 

| Dunning, for the plaintiff. —Caldecot, for Fox, 

The court were clear, that an agent employed to fue, 
is not, therefore, authoriſed to receive payment 121 They 
ſaid, it had been formerly doubted, whether payment to 
the attorney was payment to the party, though it mw ow 

h 21 ett 


[Y] But if the agent in town, take plaintiff, and be a waver of the irre- 
money out of court, whichthe defend- gularity. Griffiths v. Williams, B. R. 
ant has paid in under a Judge's order, E. 27 Ges. 3. 1 Term Rep. 710, 
but irregularly, that ſhall bind the Ny 


O 3 


1781. ſettled to beſo[1]. That the letter, ſo far from 'import. 
ins an authority to receive the money, implied the reverſe, 
Lars in caſe the note ſhould not be paid voluntarily, becauſe, 
- againſt in that event, Fox was to return it. If it had been meant, 
FRECKLE- that he ſhould alſo, in that cafe, receive the money, the 
TON. note would have been left in his cuſtody. | 
Fox having made no exculpatory affidavit, an abſolute 
rule was made, that, upon payment by the defendant, of 
the debt and coſts, (the coſts of this application excepted,) 
5 to the plaintiff, all further proceedings ſhould be laid, 
and that Fox ſhould pay the debt and cofts to the defend- 
ant, and alſo the plaintiff's coſts of this application to 
him, on or before the iſt of March, otherwiſe an attach- 

ment to iſſue againſt him. | 

II] Vide Powel v. Little, B. R. H. 20 Geo. 2. 1 Black}. 8. 


| Monday, 


. ; BRADBURY again WRI Hr. 
on a grant of ACTION of replevin. The defendant makes conuſance 
a 5 1 as the bailiff of one Wilkinſon, and then ſtates; 


out any de-, That Eyre and Bretland were ſeiſed in fee of the lacus in 
duction, de- quo, and that they, by indenture, dated the 20th of April 
kane, or 19 bargained and ſold, aliened, releaſed, and confirmed, 
abatement, for 9 4 < : 

or in any re- the ſame, to Jordan N his heirs and aſſigns, in fee 
ſpect whatſo- form, for ever, yielding and paying, yearly, to Bretland, 


- 


ever,” tie his heirs and aſſigns for ever, by half-yearly payments, at 
4 place and on the times mentioned, the h rent of 
the full rent 4]. 17s. Gd. without any deducſion, defalcation or abate- 
without de- ment for or in any reſpect whatſoever ; That ſeiſin was 
ue. the delivered. to him accordingly, and, by virtue of the ſaid 
Diſtreſs is not Premiſes, Jordan Bradbury became and was ſeiſed in fee of 
| incidenttoa the /ocus in que, and Bretland became and was ſeiſed in fee 
a ar rent of the fee-ferm rent of 4/. 17s. 6d. by the ſaid indenture 
a care is of feoffment ſo reſerved and made payable to him, his heirs 
brought with-7 and aſſigns : Then deduces a & title to the ſaid fee-farm rent 
in the ſtatute to J3/kinſen, and alledges, that 21. 87. 9d. of the ſaid fee-farm 
4 EF rent for one half year was in arrear, and that the goods 
* [ 625 ] were taken as a diſtreſs for the ſame,—Plea in bar, as to 
g 2. 14d. part of the ſaid 21. 8s. gd. that, by the land- tax 
act of 1778, 17s. 4d; was aſſeſſed on the locus in quo, that 

a like rate for the ſaid fee-farm rent would, by a juſt pro- 

portion, amount to the ſaid 25s. 1 4d.; Ka ha the Gon 

tiff, according to the form of the ſaid ſtatute [I], did 

abate, deduct, and keep in his hands, the ſaid 25. 14d.; 

and, as to the reſidue, he pleaded a tender and refuſal, 

prior to the time when, Cc. and that, after the tender, 

and before the ſaid diſtreſs was ſo made and taken as 

aforeſaid, no requeſt or demand was made of the ſaid re- 

ſidue, General Demurrer. . . 


[1] A &. M. e. 1. $6, Copied inallthe ſubſequent land tax act 


* 


kn. 
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The queſtion argued by the counſel, upon this record, 1781. 
was, Whether, by virtue of the words, without any. de 
« duftion, defalcation, or abatement for. or in any reſpeft Bxavnuny 
« whatſeever,” the grantee of the rent was intitled to. re- gainſt 
ceive the whole, diſcharged, of the land-tax > Davenport WRIGHT, 
argued for the plaintiff, and Chambre for the defendant. 8 
For the plaintiff, Brewſter v. Kitchen (a), and a caſe of 
Champernon v. Champernen, before the preſent Lord Chan- 
cellar (b). were cited. In the firſt, upon a coyenant to 
pay a rent-charge, without dedu#tion of any taxes. fer the 
ſaid rent, it was held, by Lord Hor, and the whole 
court, that the rent was to be paid in full, without de- 
ducting the Jand-tax, impoſed by 4 & 5 Will. & Mar. 
This caſe was ſtated to be in point, and one of the rea- 
ſons given by Lord Hor for his opinion in that caſe 
ſcemed, it was ſaid, a fortiorj, applicable to the preſent ; 
for the rent, there, was granted in 1649, and, although 
the preſent form of the land-tax, and which, was eftablith- 
ed beſore the queſtion aroſe, had not then been introdu- 
ced, yet, (becauſe taxes of that nature, viz, the monthly 
aſſeſſments, had obtained before that time, and there was, 
in the acts of the Commonwealth, the ſame clauſe as in 
the then and preſent land-tax acts, for the tenants to de- 
duct the tax out of their rent [2],) he thought, that the 
words of exemption. muſt have been meant to compre- 
hend ſuch taxes if impoſed in future, and to exempt the [ 626 
grantee from the burthen of them. As to the preſent 
caſe, the land-tax had been eſtabliſhed in its preſent form 
juſt the year before the date of the deed on which the 
queſtion ariſes, and, therefore, muſt have been in the 
contemplation of the parties. In Champernon v. Campen 
wn, the queſtion was upon the conſtruction of a power 
to make jointures free from taxes, and the Lord Chancellor 
held, that the land-tax was particularly within the words 
of the power, as being the only tax to which land is ab- 
ſolutely liable. 5 Be. 
Chambre inſiſted, that neither of thoſe two caſes ap- 
plied, beeauſe, in both, the word ** taxes” was expreſsly 
uſed. So, in Heopweed v. Barefout, where the tenant was 
alſo held liable to the land-tax, the words were ſtill : 
ſtronger, “And all ſums that now are or ſhall be aſſeſſed - 
r taxed for and in reſpe& of the premiſes, for chum- 
* ney money, church and poor, or otherwiſe (c).” He 
ſaid, the A. was, whether the defendant was intitled 
to the exemption, notwithſtanding the elauſe in the land- 
tak acts, by which landlords, owners, and n 
| '3 g 
(a) B. R. H. 9 Vz. 1 Ld. Raym. pied in the ſubſequent acts. Qu. If the 


137. F. C. 1 Salk. 198. Carth. 438. elauſe referred to in the plea (viz. $6.) 
(% 1780. | was in the acts of the Commonwealth. 


1214 & M. c. 1. f 13. on (e) B. R. T. 8 Aun. 11 Mad. 238. 
bs | | 4 9 
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1781. lands, are authorized to abate and dedu&t a proportion. 
42 able part of every fee-farm rent or other annual rent 
BzxappuRY payable out of their lands, of the rate taxed or aſſeſſed on 

againſt them (a). To intitle him to ſuch exemption, the words 

WuxrIcaT. taxes or aſſeſſments ought to have been uſed. The ſtatute 

provides, by another clauſe, ** That nothing therein con- 

e tained ſhall be conſtrued to alter, change, determine, 

* or make void, any contracts, covenants, or agreements 

* whatſoever, between landlord and tenant, or any other 

* perſons, touching the payment of taxes and aſſeſſment; 

% (5).“ But neither could a caſe where nothing is ſaid 

about taxes or aſſeſſments, be brought within that clauſe. 

The general expreſſions-in the deed ought not to be ex- 

_ tended to parliamentary impoſitions. They were a ſort of 

words of courſe, and, in truth, meant nothing more than 

was comprehended in the reſervation itſelf, With regard 

to the argument drawn from the time when the deed 

Was made, it was to be conſidered, that the land-tax was 

then only occaſional, and, therefore, it was not to be pre- 

ſumed that the parties foreſaw the permanent renewal of 
it, or had it all in contemplation. 

 BuLLER, Juſtice, aſked, if this did not, on the plead- 

ings, appear to be that ſort of rent for which there was 

no remedy by diſtreſs at common law, for he cqneeived, 

that, ſince the ſtatute of quia emptores, a rent granted in 

fee could not be diſtrained for, without an expreſs clauſe 

making it a rent-charge; and he denied Davenport's an- 

ſwer to this, viz. that fee-farm rents were rent- charges; 

obſerving, that, by the definitions in all the books, the 

appellation of © fee-farm” only reſpefted the proportion 

between the amount of the rent and the value of the 

land [1]. If this rent was a rent-ſeck, he ſaid the diſtreſs 

could not be ſupported but on the authority of 4 Geo. 2, 

c. 28. 8 5. and the avowry had not ſtated, (according to 


that 
(4) 4W.& M. c. r.86. | 
(% 4 Geo. 3. c. 2. f 32. 4 V. & 
M. c. 1. 6 34. AA 
[1] Feodi Firma appellatur, cum quis, 
ex dono vel conceſſione alterius, pred!a 
tenuerit fibi et haredibus ſuis, reddendo 
vel dimidiam vel tertiam, vel ad minus, 
 quartem partem veri valoris. Tentns 
Jeet ad nulla ſervitia obligatur ai 
que in ipſd clartd continentur, exceptd 
fidelitate quæ omnibus tenuris incu uber. 
Spelm. Gloſſ. 22 1. col. 1, “ Cheſcun 
e fee-farm ſera entend le weraye v 
% del terre, qui eft le cauſe n'aura ent 
9 ſe.” 1 Abr. title Reliefe, 
201. pl. 5. 8. Cites 45 Ed. 3. 15. 
and Old Tenures. 5 e 


- 


Blackflone, (Comm. vol. 2, p. 43.) 
ſays, A fee - farm rent is rent-charge 
ein fee, iſſuing out of an eſtate in fee, 
of at leaſt one fourth of the value 
* of the land at the time of its re- 
„ ſervation,” And he cites Co. Littl, 
143. ; which does, at firſt, ſeem toau - 
thorize his definition; forthe words of 
Lord Coke are, It, (i, e. a rent re- 
6 ſerved by deed, with a clauſe of 
« diſtreſs,) is called a reat-charge, be- 
“ cauſe the land, for payment thereof, 
« is charged with a diſtreſs ;” and 
then, he goes on, immediately, to ſay, 
« Tf it be to the whole value of the 
„land, or to the fourth rb 2 
* yall 2 1 a fee- 

value, then the rent is cage mow 
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m- that ſtatute,) that the rent had been duly anſwered or paid 1781. 
ent for the ſpace of three years, within the ſpace of 20 year. L 
on before the firſt day of the ſeſſion of parliament when the Bxavaury 
rds ſtatute paſſed. 1706 | | | againſt 
ute Davenport, then ſaid, he was inclined to think, the right WAIeur. 
on- to diſtrain was admitted by the ple. | | 
ne, On the principal point, Lord MANnsFIELD ſaid, with re- 
nts gard to. Chambre's obſervations on the caſes, that, in none 
her of them, was there any mention of a ſubſequent land- tax. 
nts There could be no words ſtronger than. thoſe in the pre- 
aid ſent caſe ; and it would not have been clearer if the 
iſe, deed had run, . without any deduction, defalcation, or abate- 
ex- « ment for taxes.” He ſaid, he thought there were caſes 
of in the equity books on this point, and defired the cauſe 
han to ſtand over till this day, that they might be looked 
ard into. | | 
eed 1. The court now, on the principal point, declared 
Was their opinion, that the rent ſhould be paid without any 
pre- deduction for the land- tax; and founded themſelves on 
| of the authority of the caſes cited from Lord Raymond, Sal- 
teld, Carthew, and 11 Mod. 2. As to the other point; 
ad- they were of opinion againſt the defendant, for that 
was | | | r 
ed, | | 
in « farm.” Black/tne, probably, ac- * to the fourth part of the value, is 
uſe cording to the moſt natural and obvi- © called a ce farm.“ If this is the 
an- ous conſtruction, underſtood the pro- true conſtruction, the inference is, 


noun * i?“ in the ſecond ſentence, to 
relate to the ſame thing as in the for- 
mer ſentence, viz. to rent-charge. But 
it ſhould feem, on conſidering the au- 
thorities above referred to, (though 
theydo not expreſsly exclude the idea of 
diſtreſs,) together with the text of Lit- 
tleton,that,by an inverſion of language 
not uncommon even now, but fre- 
jury; preferred, from affectation, in 

ord Cotes time, the relative, in the 
ſecond ſentence, is placed before the 
noun ſubſtantive, viz. * the rent,” to 
which it refers, and, therefore, the 
ſentence ought to be underſtood as 
diſtiuct and independent of the prece- 
ding one, and as if it had run thus: 
* The rent Ci. e. arent certain reſerved 
*toa man and his Heirs, which is 
* what Lizcleton is ſpeaking of,) if i 


# be to the whole value of the land, or 


that the deſcription of fee-farm, taken 
by itſelf, does not imply a power of 
diſtreſs; which ſeems to have been 
what Buller, Juſtice, hinted at. But a 
rent in fee, of the proportion requir- 
ed, would not ceaſe to be a fee-farm 
rent, becauſe a power of diſtreſs was 
ſuperadded. A fee: farm rent may ei- 
ther be a rent-ſeck or a rent-charge, 
and, (till the ſtatute of quia emptores,) 
might have been a rent - ſervice ( 128 
But then, in pleading, in order to juſ- 
tify in replevin, it would be neceſla- 
ry, notonly to ſhew that the rent was 
a fee-farm rent, but alſo to call it a 
rent-charge, or to ſtate that a power of 
diſtreſs was annexed to it. This, 

robably, could not have been done 

ere, becauſe, in fact, no ſuch pow · 
er was given by the deed, 


[1128] V Mr. Hargrave's Edi- 
tion of Co. Littl. p. 144. 4. Note (5), 
where the very learned editor is of 


k AK. ad 


opinion, * that the term fre: farm 


«is not properly applicable to any 
rents, except rents:/ervice," 


— —̃ ——— . ̃ ü! —ͥ rn 3 


* 
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1781. the rent was, in its nature, a rent-ſeck, and the party 
Ln could not-diftrgin but under the ſtatute, and therefore, 
NAD V in his avowry, he ought to have brought his cafe with- 
_ againlt in it. OPT e 1 188 
Menu. But, as the merits were in the defendant's favour, it 

: as agreed, that the demurrer ſhould be allowed, without 

ooſts on either ſide. | 2 N 6 


End of Hitary Term, 21 GEORGE III. 
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ARGUED and DETERMINED 


IN THE | 


Court of - KING's BENCH, 


„ 
Eaſter Term, 


IntheTwenty-firſt V earof the Reignof Gon III. 


PrARSseN againſt CAMPION. Weder day, 
2 - 
DYY NING was to have ſhewn cauſe againſt a rule for An appariter _ 
a prohibition to the eccleſiaſtical court, in a ſuit, by the fol — 
an apparitor, for his fees; but he mentioned, that he court for his 
found it had been decided, that a proctor or regiſter can- fees. 
not maintain ſuch a ſuit, and for this cited Pollard v. Ger- 
rard (a) [1]; and, as this caſe ſeemed to be within the 
reaſon, he withdrew his oppoſition to the rule. 
| | The rule made abſolute. TL. 
[1] Hae, alſo, Fokn/on v. Lee, B. R. 
8 Will. 3. 5 Med. 238. 


. 


(a) B. R. M. 13 V. 3. Ld. Raym. 
703. RF | 


y 


The King againſt the INHaBITANTS of St. [ 630 
Michakr's, in Barn. Saturday, 
: sth May. 
HE court of Quarter Seſſions for the county of Somerſet 
T confirmed an order of two juſtices, for the removal |! 2 9an who 
of Join Freeman, from Walcott, to St. Michaele, in Bath, conveyed his 
and ſtated ; eſtate totruſtees 


„That the pauper, being entitled to two freehold houſes 2 5 


in Walcott, one of the value of 287. a year, the other of debts, and af. 
260. a year, in 1778, conveyed them by leaſe and releaſe, terwards, be- 
to truſtees,” in truſt, to be ſold, and the money ariſing from oy truſt 
the ſale to be paid, firſt in diſcharge. of two mortgages due et 8 
* | thereon [ently into poſe 
ſen, a reſidence of 40 days will not gain a ſettlement, 


J 


* 1 * 
* 
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1781 | thereon amounting to 5007. afterwards to his other credi- 00 
tors rateably, and the ſurplus, if any, to him, his execu- n 

v 

t 


The kin tors, adminiſtrators, and aſſigns; That the - houſes were 
agiinſt both let to other perſons at the time of the conveyance, 
St. Mi- and the pauper then reſided in a public houſe in the pariſh 
CHAEL'S. of St, Michael, at the rent of 40l. per annum, which he had f 
| occupied ſeveral years, till he failed; That, afterwards, 
one of the houſes becoming void, the truſtees having the | 

poſſeſſion and the key thereof, employed one Betty Farrant, 

then a lodger in the pauper's houſe, to clean the ſaid va- 

cant houſe, and paid her .3s. for ſo doing, and delivered 

her the key for that purpoſe, which having done, ſhe 

placed the key in the bar of the public houſe, among ſome 

other things of her own which ſhe kept there, intending 

afterwards to re-deliver it to the truſtees, but that the pau- 

per's wife took it from thence, and took poſſeſſion of the 

vacant houſe, and, with her huſband, had continued there 

ever ſince to the time of the removal, being, in the whole, 

one year and three quarters; That one of the truſtees, 
ſeeing her carrying her goods thither, gave her notice that 

ſhe was doing wrong, not having the conſent of either the 

truſtees or creditors, to which ſhe replied, ] am going to 

« my own eſtate, for I and the children can't lie in the 

; & ſtreet; That the premiſes had not yet been ſold by the 

truſtees ; that the value thereof was about 650. at pre- 

ſent, but at the time of the conveyance was e 

more; That the debts owing by the pauper, for which 

ſuch truſt deed was executed, [cloding the two mortga- 
ges, were 881/. and upwards ; That jt did not appear, 0 


on that deed, how the annualrents were to be diſpoſed of, 
till the ſale ſhould be made,” | 
[ 63) Dunningand Burroughs, in ſupport of the temoval, con- 
_ tended, that the pauper had no property in Walcott by 
which he could gain a ſettlement, for that the conveyance 
diveſted the whole of his intereſt for the benefit of the cre- 
ditors, the debts being more than the value. They likened 
this to the caſes of perſons entitled to adminiſtration or 
dower, who reſide without adminiſtration being granted, 
or dower aſſigned, and cited Rex v. Widworthy (b), and 
Rex v. Painſwick (e), to ſhew, that ſuch perſons do not 
gain a ſettlement [+129]. It muſt, they ſaid, beintended, 
that the truſtees were to have the immediate profits, as 
they had the poſſeſſion. That the cafe of Rex v. Nat- 
land (d), which would perhaps be relied on by the counſel 
on the other ſide, was only an opinion of Gould, Juſtice, 
on the circuit, and was not argued on the merits, in this 
court, Ifthey were to admit that the pauper had a right 
| | to 


) T. 10 & 11 Geo. 2 Burr. Settl, [+129] Vide Rex v. North Curm, M. 

Caſes, No. 34. 5 $8 22 Geo. 3. 1 

e T. 14 Geo. 3. Burr. Setil. Caſes, (4) M. 15 Geo. 3. Barr. Settl, Caſes, 
No. 243. No. 247. N 
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to have reſided till the ſale, yet they inſiſted, that he could 1781. 
not have gained a ſettlement under the circumſtances Com. 
which had happened, becauſe the poſſeſſion was acquired The Kine 
by wrong. ; ee l againſt 
Gould and Morris argued, againſt the orders, that the St. Mi- 
truſtees had no beneficial, and the creditors no legal in- ©<HAEL's. 
tereſt. The beneficial intereſt remained in the grantor till 
the ſale, and there was no doubt but that a ſettlement | 
might be acquired by an equitable eſtate. If this caſe dif- enter d N 
fered from that of a mortgagor in poſſeſſion, it was EE; 
ſtronger in favour of the ſettlement, becauſe a mortgagee 
has both the legal and a beneficial intereſt. This did not 
reſemble the caſe of Rex v. Widworthy, becauſe, till ad- 
miniſtration, nobody has a right where there are ſeveral 
next of kin. A ſole next of kin would gain a ſettlement 
before adminiſtration. In Rex v. Painſwick, it was ar- 
gued, and could not be denied, that there were many 
things that might bar the dower, and prevent an aſſign- 
ment from being ever made. As TON, was diſ- 
ſatisfied with the deciſion in that caſe. Here, the pauper, 
at any time, might have prevented the ſale, by tendering 
the money. The truſtees could not have maintained an 
ejectment againſt him till after the ſale, and by joining 
with the vendee. Theſe were private tranſactions, which 
the pariſh had no right to pry into, and the court would 
not, in a ſettlement caſe, enter into the amount of a man's [ 632 J 
debts, or enquire whether there would, or would not, be | 
a ſurplus. They alſo relied on Rex v. Natland, and men- 
tioned a caſe of a deviſe to truſtees to ſell, where the teſta- 
tor's children continued to reſide, and gained a ſettlement ; 
and ſaid it muſt have been the ſame, it the deviſe had been 
to ſell to pay debts, 
Lord MANSFIELD,—lf the eſtate on which a pauper re- 
ſides is ſubſtantially his property, at is ſufficient, whatever 
forms of conveyance there may be; and, therefore, a mort- 
gagor in poſſeſſion gains a ſettlement, becauſe the mortga- 
gee, notwithſtanding the form, has but a chattel, and the 
mortgage is only a ſecurity. It is an affront to common 
ſenſe to ſay the mortgagor is not the real owner. But here, 
what intereſt had the pauper in this eftate? He made an 
immediate conveyance to truſtees, not a mortgage, to ſell 
and pay off two mortgages and other debts, and when this 
conveyance was made, it was ſo doubtful whether there 
would be any ſurplus, that the deed ſays that he ſhall have 
the ſurplus, if any. He had only a chance of a reſidue, and 
had not a right to continue a moment in poſſeſſion, A 
mortgagor has a right to the poſſeſſion till the mortgagee. 
brings an ejeQtment, After the mortgagee has got into 
poſſeſſion he might gain a ſettlement. There is ſtill another 
and a ſtronger ground, in this caſe, for the poſſeſſion was 
gained by ou 
þ, Sg W1LLEs, 
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1 WiLLEs, and ASHHURST, uſtices, of the ſame 
3 BurL ER, Juſlice, I am of 15 ſame opinion. api 
The Kin this reſemble the caſe of a mortgagor, an inſtance maſt be 

againſt ſhewn in which the mortgagee had been in poſſeſſion and 

St. Mi- has loſt i it Abe by fraud. 


CHABL'S. | Foal Both the orders s confirmed. 
„ The Kino againf GREAVES. 
sth May. | 


An original AN ie order of baſtardy was made at the Notting 

_ 2 hamſbire Seſſions, .( Eaſter 1780, which having been 

be eee e removed into this court, and a rule granted to ſhew cauſe, 

the Quarter Why it ſhould not be quaſhed, the court deſired the coun- 
Sefions. ſel againſt the order to begin. 

Baldwin ſtated the principal objection to be, that the 

Seſſions have no original juriſdiction in making orders of 

L 633 ] baſtardy, and mentioned Dr. Buys opinion and reaſoning 


on that point (e), and - #/ 90d or Pridgeon's Caſe in Bul- 


| \ Howerth, in ſupport of the ones; ſaid, there were four 
| of five caſes which had decided that the ſtatute of Car. 
1. (g. gives the Seſſions an original juriſdiction. 
\ BuLLER, Juſtice, read, from Bott 55 Slater s Caſe (i), 
and the court were clearly of opinion, * the Seſſions 
| have e bee [2]. 
| The ode confirmed.” 


by 2 ae Joſie, cath K Ed. vol. ifs ba] Vide Rex v. Cleg, M. 8 Gee. 1. 
1 Str. 475. where an original order 
P. > R. 13 Cor. 1. 2 Bul}tr. 35s: made at ſeſſions was confirmed. It 


S. C. Crs. Car. 341. 350. was not objeRed to on that ground, 
(g) 3 Car. 1. c. 4. | but, on the contrary, the authority 
) Bott 2nd. Ed. p. 119. to make ſuch an order was admitt 
[TIE R. E. het t. Cro.Car. 450. ; 
{ 
| Tora 8 againſi Rfopzs and Another. 


A bill of ex- IN an action upon an inland bill of exchange, which was 
change with tried before WiLLEs, Juſtice, at the laſt Spring Aſſizes 
DO, for Yorkſbire, a verdict, by conſent, was found for the 
being ſtolen plaintiff, ſubject to the opinion of the court on a ſpecial 
and negotiated, caſe, ſtating the following facts: | 
eee The bill was drawn at Halifax, on the gth of Auguſt 
recover upon 1780, by the defendants, upon Smith, Fayne, & Smith, 
it againſt the Payable to William Ingham, or order, 31 after date, 
drawer, or value received, It was indorſed by Wi liam Ingham, 


and was preſented by the plaintiff for acceptance and pay- 
ment, but bock were refuſed, of hich due notice was 
b 8 given 


1 K o * 


TR a, 


3 
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given by the plaintiff to the defendants, and the money 
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1781. 


demamted of the - defendants. The plaintif, who was 4 \ry——s 


mercer at Scarborough, received the bill from à man not PRAcocx 


known. who called himſelf Milliam Brown, and, by that 
name, indorſed the bill to the plaintiff, of whom he 
cloth, and other artieles in the way of the plaintiff's trade 


as 2 mercer, in his ſhop at Scarborough, and paid him that 
bill, the value whereof the plaintiff gave to the buyer in 


cloth and other artieles,' and caſh; and ſmall bills. The 
aintiff did not know the defendants, but had before, in 
is ſhop, received bills drawn by them, which were duly 
paid. William Ingham, to whom the bill was payable, in- 
dorſed it; Join Daitry received it from him, and indorſed 


it; Joſeph Fifber received it from Jom Daltry; and it 
was ſtolen from Toſeph Fiſber, at York, (without any in- 


dorſement or transfer thereof by him,) along with other 


bills in his pocket-book, whereof his pocket was picked, 
before the plaintiff took it in payment as aforeſaid. The 


plaintiff declared as indorſee of Ingham.” + | 
Mood, for the plaintiff, argued, that the bill was taken, 
by Peacock, in the ordinary courſe of buſineſs, and there 
was no pretence that he had notice that it had been ob- 
tained unfairly. If he had, he admitted that he could 


not recover. A bill indorſed by the payee, is to be con- 


ſidered to all intents as caſh, unleſs he chuſes to reſtrain 


its currency, which he may do by a fpecial indorſement, as, 
pay the contents to William Fiſber (i).“ The very ob- 
ject in view, in making negotiable ſecurities, is, that they 


may ſerve the -purpoſes of caſh. The cafe of Miller v. | 


Race (I, although the queſtion there aroſe upon a bank- 
note, eſtabliſhes the principle juſt ſtated. If this bill had 
not been ſtolen, but loſt, the owner might have maintained 


trover againſt the finder, but ſtill the hend fide holder 


would have been entitled to recover upon it. This was 
determined, with reſpe& to a note upon a banker payable 
to A. or bearer, in the caſe of Grant v. Vaughan (m). 
Here, the bill was indorſed blank, but that was the ſame 


thing in effect, as if it had been made payable to the 


bearer. A blank indorſement is an indorſement to all the 
world; to any body who ſhall happen to be the bearer. 
There was a caſe of Francis v. Mott, directly in point to 
the preſent, tried before Lord MansF1EtLD, two or three 
_ ago. There, a bill with blank indorſements, had 


n picked out of the holder's pocket, at Mancheſter 


races, Being offered in payment to a houſe at Man- 
chefler, who did not know the perſons whoſe names ap- 
peared upon it, they ſent to inquire about MY 


(I) Vide Ancher v. The Bank of (m) B. R. T. 4 Geo. 3, 3. Bar. 


Evgland, infra, p. 037. 1516. 


7 
0 B. R. H. 31 Ge. 2. 1 Burr. 452. 


1 


againſt 
Ruobus. 
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againſt 
Ruopes. 
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178 1. and finding them reſponſible; gave a valuable conſideration 
\—— for it, and ſent it to their correſpondent at London. He 


PEACOCK " 


carried it to the drawee for acceptance; who. detained it, 
and ſaid it was ſtolen; upon which. the houſe at Man- 
chefter brought an action againſt the drawer. The A.. 
tarney General was for the defendant, and Mr. Dunning 
for the plaintiff. The Attorney General attempted to ſhew, 
that the defendants knew the bill had been unfairly ob- 


tained, and, having failed in that proof, he gave up the 


cauſe, and the plaintiff recovered. The argument on the 
part of the preſent defendants,” would extend to all caſes 
of fraud and impoſition, as well as theft, and would ſtop 
the currency of bills of exchange, ; becauſe it would ren- 


der it neceſlary for every indorſee to inſiſt upon proof of 
all the circumſtances, and the manner in which the bill 


came to the indorſor. As the negligence, in this caſe, 
was on the part of the perſon who loſt the bill, the loſs 


ought to fall upon him; not upon the plaintiff, 


Fearnly, for the defendants,—The caſes on this ſubje& 
are all modern, but all of them eſtabliſh a diſtinction be- 
tween bank notes, or banker's caſh notes payable to bear- 
er, and indorſeable bills or notes. 'The two firſt ſorts 
only are conſidered as caſh, No caſe that I have found 
is exactly in point to that before the court. In Price v. 
Neale (u), which was the caſe of a forged bill, that had 


been accepted, and paid to the defendant in the courſe of 
trade, your Lordſhip held, that the acceptor, having given 


credit to it by his acceptance, ſhould not recover back 


what he had paid to a bend fide holder; but, in the pre- 


ſent caſe, there was no acceptance. Walmſley v. Child (o), 
before Lord HaRDwicKkE, was upon caſh notes payableto 
bearer. Lord Ho lr makes no diſtinction between bills 
and caſh notes, in Taſſel C Lee v. Lewis (p). So, in 
Hodges v. Steward, bills payable to bearer, and bills pay- 
able to order, are diſtinguiſhed (9). Every indorſement 
of a bill of exchange is conſidered as a new bill. This 
was laid down by your Lordſhip in Heylin v. Adamſon (r); 
and, in Miller v. Race, a bill is conſidered as being only 


a ſecurity or document for a debt. 'The caſe of the Exe- 


cutors of Devallar v. Herring (s), ſeems exactly in point 
for. the defendants. It is there laid down, that, if the 
indorſee of a promiſſory note loſe it, and the finder pay 
it away in the courſe of trade, the indorſee may maintain 
trover againſt the perſon to whom it has been ſo paid. 
The arguments from inconvenienee are in favour of the 


defendants. No man is obliged to take a bill of exchange 
1 5 in 


(=) B. R. M. 3 Geo. 3. 3 Burr. (9) B. R. 3 W. & M. 1 Salk. 125. 


(r) B. R. M. 32 Geo. 2. 2 Bur. 


| (o) Cone: 11 Dec. 1749. 1 Jex. 341. 669. 674. 
| 6 i Ld. Raym. 743. (s) Scacc. T. 9 G. 1. 9 Med. 44. 47 
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in payment. A trader ſhould not, in prudence, take a 1791. 


bill, unleſs he know the perſon from whom he receives 


it. But if the law were as contended for on the part of Pzacock 
the plaintiff, the temptations to theft would be increaſed. againſt 

Lord MANSFIELD told Wood, he need not reply, and” RfoDzs. 
delivered the opinion of the court, as follows : 

Lord MANSFIELD,—l am glad this queſtion was ſaved, 
not for any difficulty there is in the caſe, but becauſe it * 
is important that general commercial points ſhould be | 
publicly decided; The holder of a bill of exchange, or 
promiſſory note, is not to be conſidered in the light of an 
aſſignee of the payee, An aſſignee muſt take the arcs. 
aſſigned, ſubject to all the equity to which the origina 
party was ſubject. If this rule applied to bills and pro- 
miſſory notes, it would ſtop their currency. The law is 
ſettled, that a holder, _— eee by a bill or note, has 


nothing to do with the tranſaction between the original 


rties; unleſs, perhaps, in the ſingle caſe, (which is a 

done, but has been determined,) of a note for money 
won at play (1). I ſee no difference between a note in- 
dorſed blank, and one payable to bearer. They both go 
by delivery, and poſſeſſion proves property in both caſes. . 
The queſtion of mala fides was for the conſideration of 
the jury. The circumſtances, that the buyer and alſo 
the drawers were ſtrangers to the plaintiff, and that he 
took the bill for goods on which he had a profit, were 
grounds of ſuſpicion, very fit for their conſideration. But 
they have conſidered them, and have found it was receiv- 
ed in the courſe of trade, and, therefore, the caſe is clear, 
and within the principle of all thoſe Mr. Wood has cited, 
from that of Miller v. Race, downwards, to that deter- 
mined by me at Niſi Prius. 

The Poſtea to be delivered to the plaintiff. 


(1) Vide Lows x. Waller, T. 21 Geo. 3. infra, 736. 


| | N 
WorTLEY againſt RAYNER. wr 
' gth May, 
ON a plea of coverture, in an action of debt upon a judg- on la 1 
ment, a verdict was found for the defendant, and a coverture, and 
writ of fieri facias ſued out for the coſts, commanding the verdiet for the 
ſheriff to levy and pay them to the defendant, and her huſ- defendant, rhe 


land. A rule was granted to ſhew cauſe, why the writ, 3 


and proceedings thereon, ſhould not be ſect aſide for irregu- for the coſts, | 


larity, it being a maxim, that a perſon, not a party to the Without aſcire 
record, cannot be benefited, nor charged by the proceſs,/**** 
without a ſcire factas. * 
Cauſe was this day ſhewn ; but the court was clearly of 
opinion, that the n were irregular, 


Vor. U. ASHHURST, 


* 
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1781. Asununs r, Fuftice, ſaid, the wife might have had proce; 

in her own name, becauſe, the plaintiff having declared 
oxy —— againſt her as ſole, he was concluded from denying it. 

WorTLEY The Attorney General, for the plaintiff.— Dunning, for the 


againſt defendant. 0 
Rayxes. IS The rule made abſolute [I]. 
[1] Vids Pemper o. Brace, T. 9 Will. 3. 1. Ld. Raym. 244. 


* 
4 
£ 


Thurſday, ANCHER and Others againſt the Governor and 
roth May. ' Company of the Bank of EncGLand. . 
* {648}; ::;", 9 | 
A 5 3 NE Captain Dal, a Dane, and reſident in Denmark, 
change being being indebted to the houſe of Claus Heide & Ce. in 
drawn by 4, London, applied to one Meſtue, to procure him a bill, in or- 
yy e der to diſcharge the debt. Ma ſtue accordingly obtained a 
and indorſed bill from the plaintiffs at Chri/tiana on Claus Heide & Gi. 
. byCintheſe with whom they had a correſpondence ; which bill was as 
e follows“ Ciriſtiana, 17th Fanuary 1778. Two months 
muſt be credit. © after ſight, pleaſe to pay this, our ola bill of exchange, to 
ed to D value Mr. Jem Ma ſtue, or order, one hundred and twenty 
' Inaccount,Y— 64 pounds ſterling, value in account, and place it to ac- 
3 * count, as per advice from —Aaren * widow of Chriſtian 
and the bill be- Ancher, & ſons. —To Meſſicurs Claus Heide & G. of 
ing ſent to B, LONDON.“ —On this bill was written by Me ſtue, an in- 
an rant dorſement in the Daniſh language, of this import ;—* The 
BN Re . * within muſt be credited to Captain Morten Larſen Dall, 
ven P notice value in account. Chriſtiana, 17th Fanuary 1778, Jens 
that he had re- 4 ſtue. And it was remitted to Claus Heide & Cv. in 
placed itt D's the following letter :—*© Agreeable to the deſire of Cap- 
account, this is tain Morten Larſen Dahl of Arendall, J have incloſed 
ſuch a ſpecial * for his account, ſent you Karen Ancher & ſens bill, on 
we ui pay “ yourſelves, for 120/. which you will, on receipt, be 
negotiability of *© Pleaſed to credit his account with, and adviſe him of the 
the bill. And © ſame.” —The bill was received by Claus Heide & O. 
if, afterwards, and accepted, and they gave notice to the plaintiffs, and 
rs. On” to Dahl; that they had received it, and placed it to his 
0 & nt pur . . . 
porting to be account. Afterwards, a forged indorſement, in Engliſh, 
by D to pay to was written upon it as follows:“ For me, to pay Mr. 
2 ee. 1 Detlef D. Muller, or order. Morten L. Daf. Muller, 
oat pf + who was a clerk in the houſe of the acceptors, carried the 
is diſcounted, bill, thus indorſed, but which had never been in the hands 
the perſon diſ- of Dahl, to the Bank, and indorſed it with his own name, 
mall 514 upon which jt was diſcounted, it. the ordinary courſe of 
the loſs. And buſineſs, When the day of payment came, the acceptors 
ifan agent of 4 having become inſolvent, and Muller in abſconded, the 


donne ia. bill was proteſted; and one Fulgberg, as a friend or To 


vent,) pay the 


money for A, and take up the bill, 4 may over back the money paid by his agent % 
the perion who dilcounted it, in an action for money had and received. 


* 


Fl 
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for the plaintiffs, came to the Bonk, and paid it for their 1781. 
honour as the drawers ; but, the forgery having been diſ- Wwy,sd 
covered, this action for money had and received was Ancauts 
brought againſt the Bank, on the ground, that the bill was againſt 
not negotiable, on account of the ſpecial indorſement, and The Banx 
that it had, therefore, been diſcounted by the Bank, in their of Exo Aνο 
own wrong, and the money paid. by Fulgberg, to take it 
up, paid by miſtake. . 
The cauſe was tried at Gui/dhall, before LORD MANs- 
FIELD, at the Sittings after laſt Term, when his Lordſhip 
directed a nonſuit: and it now came on in court, on a 
motion for ſetting aſide the nonſuit, and granting a new 
trial. 
The Attorney General, for the defendants,. The Bank is 
perfectly innocent of any fraud, The bill was in their 
hands for a valuable conſideration, The drawers, by bring- 
ing this action, adopt the payment by Fulgberg, and make 
him their agent, and, when a drawer pays a bill, it becomes 
a matter of account between him and the acceptor, and all 
the indorſers are diſcharged. This bill was originally 
drawn payable to order, but the particular indorſement, it 
is ſaid, made it not negotiable. There can be no doubt, [ 639 L 
however, but that Dai might ſtill have indorſed and nego- 
tiated it. It is true, as his name is forged, he never can be 
called upon as an indorſer, but his debt is diſcharged by the 
credit given him by Claus Heide & Co. 
Dunning, and Davenport, for the plaintiffs, —The bill was 
taken up by the plaintiff's agent, without authority, but it 
was bond fide, and for the beſt, and therefore they have 
done right to indemnify him. The parties are all innocent, 
but the Bank have been negligent, and the miſtake in pay- 
ing them ought to be relied. The Attorney General's 
rule, as to the diſcharge of indorſers, by the payment by the 
drawer, applies only where the drawer has paid with a full 
knowledge of the circumſtances. If the Bank, in this caſe, 
could not have ſued the drawers, they cannot retain the mo- 
ney; which brings it to the queſtion, Whether a bill that 
has once been negotiable, muſt always continue ſo, and can- 
not have that quality reſtrained by a particular indorſement, 
as, * Pay to A B, and no one elſe,“ or the like? The con- 
ſtant practice, with regard to remittances of rents from the 
country, ſhews, that negotiability may be reſtrained in that 
manner. Thoſe remittances are made by bills payable to 
order, but are generally indorſed by the payee to his banker, 
without ſaying ** or order,” for the expreſs purpoſe of ſtop- 
ping their negotiability. If a bill gets to the drawee, its 
negotiability ceaſes. This has been in the hands of the 
drawees. Notice was given by them to the plaintiffs, that 
they had received it, and to Dahl, that they had applied it 
to the diſcharge of his debt. | 
N Lord 


— 
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1781. Lord Mans, The ground of the nonſuit was, | 
that the purpoſe for which the bill was drawn was anſwered, 
Axchzx it having been applied to the credit of Dali, and he having 
againſt acquieſced. It therefore occurred to me, that the drawers 

 TheBank had received no injury, and had no intereſt. But, (which 
of ENGLAND as not attended to at the trial,) there has been a ſecond 
payment for” the honour of the plaintiffs, and it is contended 
that a conſideration has ariſen on that ſecond payment. 
Where there is equal equity, poſſeſſion muſt prevail; and 
the equity is equal between perſons who have been equally 
innocent and equally diligent. The queſtion, therefore, is, 
whether the Bank has been equally diligent. A bill, tho 
once negotiable, is certainly capable of being reſtrained. 1 
remember this being determined upon argument. A blank 
indorſement makes the bill payable to bearer, but, by a ſpe- 
cial indorſement, the holder may ſtop the negotiability. 
[ 640 ] Me ſtue did ſo here. It does not ſeem to me, that, after 
the ſpecial indorſement by Mæ ſtue, Dokl himſelf could 
have indorſed it over. M ſiue did not mean to make 
himſelf anſwerable as an indorſor, or to enable Dahl to 
raiſe money on the bill. The Bank could not have main- 
tained an action, on the bill, againſt the plaintiffs. It was 
their negligence not to read the ſpecial indorſement. 
WiIIISs, Juſtice, I am of the ſame opinion. The 
queſtion is, whether the negotiability is not reſtrained by the 
indorſement ; and I think it is. The Bank either did read, 
or ought to have read, the indorſement. The only doubt 
is, what ſhould be the effect of the dilfs having been taken 
up by a third perſon ; but I think he muſt be taken to be 
the agent for the plaintiffs. | 
ASHAURST, Juſtice, -I am of the ſame opinion. The 
queſtion is, did the Bank uſe diligence ? If they had at- 
tended to the indorſement, they would not have diſcounted 
the bill. I think Da#/ himſelf could not have indorſed it. 
It was never the intention that Claus Heide & Co. ſhould 
pay maney to Dahl; but only that the amount ſhould be 
ſet off m his account. If the Bank have taken a bill not ne- 
gotiable, it is their own fault, and they are not entitled to 
retain the money whichthas been paid them by miſtake. 
| BuLLER, Fuftice,—l have the misfortune to differ from 
the reſt of the court. As to the forgery, it was decided, 
in the caſe of Prize v. Neale, in this court (a), that if a for- 
ged bill has been taken up, the money ſhall not be recover- 
ed back from an innocent indorfee. Therefore, as againft 
ſuch an indorſee, the forgery is not material. As to the 
indorſement by Me/{ue, it amounts to an indorſement to 
Dall, and mad him the proprietor ; and, the bill being 
originally negotiable, it ſeems to me to have continued ſo. 
What is called a reſtrained indorſement, viz. that the bill 
was 


{a) M. 3 Gee. 3, Burr, 1355. Since reported 1 Blackf. 3992. 
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and that Thomas Finchett, the maſter of the Dolly, and the 


vas then given as an hoſtage to the plaintiff,) which ran- 
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was to be credited to Dahl, appears to amount to the ſame 1781. 
thing as Pay fo Dahl,” words ** or order” are 

omitted, but it has been determined, that ſuch omiſſion AxchER 
does not ſtop the negotiability of a bill [+130]. The cir- againſt 
cumſtance, that there was an account between Dal and The Baxx 
the drawees, cannot affect third perſons who knew nothing of Ex LAND 


of that account. But, if the bill was only meant to pay | 


the drawees, why was it not cancelled by them when they | ; 
received it? Why did they accept it? Did not that hold [ 641 J | 
out negotiability to the reſt of the world? This is an an- | 
ſwer to any ſuppoſed negligence in the defendants, Be- 
ſides, if the bill was not meant to be negotiable, why did 
the plaintiffs take it up? That was done by another per- 
ſon, as it is ſaid, for their honour ; but they have, by bring- 
ing the action, adopted his act. . 
Lord MAxs FIELD, — The whole turns on the queſtion, 
whether the bill continued negotiable. As the caſe ſtands 
at preſent, let the nonſuit be fo aſide, but we will conſider 
of it farther, and if we alter our opinions we will mention 


The caſe was never. mentioned any farther, SE | 5 
The rule made abſolute [+1 31]. | 
[+ 130] Edie v. The Eaft India at the enſuing Sittings, before Lord . . 
Company, B. R. T. 1 Geo. 3. 2 Burr, Mangſiclu, when the jury, by his Lord - 
1216. g n ſhip's directions, found a verdict for 


[+131] The cauſe was again tried the plaintiffs. 


CoRNuU againſt BLACKBURNE. - . 

N an action of aſſump ſit upon a ranſom bill, which was An enem 
] tried before erte, at Guildhall, at the Dip wie = 
Sittings after the laſt Term, a verdict was found for the Britifh veſſel, 
plaintiff, ſubject to the opinion of the court, on a caſe, being retaken 
which ſtated, 1 2 8 
That the ſhip Dolly, (mentioned in the deelaration,) ——— 
was captured by the Princeſſe de Robecq privateer, com- the bill ſecret- 

manded by the plaintiff, on the 6th of June 1780, upon ed, and not 
the high ſeas, at the heighth of Edinburgh, in her voyage 3 8 
from Lynn to Liverpool, laden with corn: That the Dolly, the gra — 
and her cargo, then were the property of the defendant: may recover 
That the plaintiff then was a l ſubjeQ of the — rant», 


French King, from whom the privateer had a commiſſion, *” 


defendant, then were natural-born ſubjects of the King 
of Great Britain: That, at the time of the capture, a 
ranſom bill was ſigned at ſea, by and between the plain- 
tiff Finchett, and Join Butler the mate of the Dolly, (who 


3 ſom 


641 


1781. 


* 


Cornu 

. againſt 
BrAcx- 

BURNE. 
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ſom bill is in the French language, and, being tranſlated 
into Engliſb, is as follows: TOE 
No. 66. REGISTERED thepreſent ranſom bill at the 
© Admiralty office, Boulogne, the 25th Ofober 1779, 
© and delivered in double to Captain Robert Cornu, com- 
* manding the cutter, the * Princeſſe de Robecg privateer, of 
© this port, by me underwritten chief Regiſter. —Signed 
Merlin, Boulogne '—* Wx the underwritten Robert Cornu 
* of Boulogne, commander of the ſhip the Princeſſe de Robecg, 
&« privateer of Boulogne, and Thomas Finchett of Rel 
© maſter of the ſhip the Dolly of Liver poole, ha ve agreed as 
& followeth, viz.— That I Robert Cornu, commander of the 
&« ſaid privateer, acknowledge to have ranſomed the ſaid 
e ſhip the Dolly of Liverpoale, belonging to Jon Black- 
* burne, burgher of Liverpoole, burthen 105 tons, on the 


 *© Gth of June, in the year 1780, at the heighth of Edin- 


* burgh, going from Lynn to Liverpoole in England, loaded 
© with wheat, for the account of Jen Blackburne, burgher 
© of Liverpoole; which veſſel I have agreed to ranſom for 
* theſum of 1 3ool. ſterling, to be paid to Mr. Hauſſoul- 
&* lier, fitter of the ſaid privateer at Dunkirk ; in con- 
« fideration of which I have ſet the ſaid veſſel at liberty to go 


4 to the port of Liverpoo/e, where ſhe is to be arrived in 


the time and-ſpace of three months, after the expira- 


tion af which this preſent agreement ſhall not clear her 


< from being taken by any other privateers. For ſecurity 
* of which ranſom, I have received for hoſtage on board 
“of the ſaid ſhip, John Butler, couſin to the captain of 
« the ſaid veſſel, deſiring all friends and allies to let 
« ſafely and freely proceed the ſaid veſſel to the port of 
Liverpoole, without any let or moleſtation, during the 
« ſaid time or courſe of her voyage; and I Thomas Fir 
* chett, as well in my, name, as in that of the ſaid John 
© Blackburne, owner of the ſaid ſhip and merchandizes, 
s have voluntarily ſubmitted to the payment of the ſaid 


" * ranſom, viz. 1 3000, ſterling; for ſurety whereof I 


* have delivered up the ſaid John Butler of Liverfule 


for hoſtage, promiſing not to go againſt the conditions 


tc of this preſent contract, whereof each of us have a 


„ copy by us, which we have ſigned, with the faid 


* hoſtage. Signed on board the ſaid ſhip, the 6th of 


June, in the year 1780. And it is further expreſsly 


© covenanted and agreed, that I the ſaid Thomas Finchett 
* do bind and oblige myſelf, and engage my veſſel and 
cargo, to pay or cauſe to be paid to the owners of the 
5 {aid privateer, the full amount of the ſaid ranſom, 
„ ſhould the ſaid hoſtage come to die, or to deſert, or 
te that the ſaid privateer ſhould periſh, or be taken with 
« the ſaid hoſtage on board, without which. condition the ca- 
6 tgin of the ſaid privateer would not have conſented fe 
p : ; % ” . $4. / 60 
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0 above ranſom, which, in all caſes whatſoever, ſhall be well 


643 


« and tru J paid. —(Signed) Robert Cornu. Thomas Fin- aus 


« chett. John Butler.” F400 | 

That the value of the Dolly, and her cargo then on 
board, amounted to the ſum of 1300/. contained in the 
ranſom bill. That the ſaid ſhip, after her capture, and 
having been ranſomed, was ſet at liberty, and, afterwards, 
arrived ſafe at her deſtined port of Liverpoole. : That, on 
the 16th of June 1 780, the Princeſſe de Robecq was taken at 
the heighth of Yarmouth, by two frigates belonging to the 
King of Great Britain, with Butler the hoſtage on' board 
and carried as a prize into an Engliſh port. That. at the 
time of the capture of the privateer, the ſaid ranſom bill was 
on board, but wat not delivered up to the captors, nor was 
the ſame ever poſſeſſed by them. That, at the time of the 
capture of the Doliy, and at the time of the capture of the 
privateer, there was an open war between the King of 
Great Britain and the French King. | 


Law, for the Plaintiff, The queſtion is, whether the 


recapture of an hoſtage given for ſecuring the payment-.of 
a ſhip's ranſom, operates as a recapture of the thip itſelf, 
and deſtroys the contract, notwithſtanding an expreſs 
ſtipulation to the contrary in the ranſom bill. The only 
caſe on this ſubject which is to be found in the courts of 
common law in this country, is that of Ricord v. Betten- 
ham (a), and that caſe ſeems to be ſo deciſive, that it will 
be neceſſary for the counſel on the other fide :'to 
ueſtion ſome of the doctrines there eſtabliſhed. —-1. The 
25 objection to this action is, that the plaintiff being an 
alien enemy, the contract is void. But the objection of 
war to the validity of a contract, is not univerſal. States 
at war with one another may contract for the exchange of 
priſoners, &c. ; and individuals, for ranſom, Cc. The 
power of the individual to contract, is the ſame with that 
of the ſtate; with this exception, that he cannot make a 
eontract prejudicial to the intereſt of the ſtate of which 
he is a member. This doctrine is recognized by the 
writers on the law of nations, and, if ſuch contracts have 
(as thoſe writers allow) a moral obligation, the law will 
ive them a legal and compulſory obligation, 2, It will 
Apts that the contract of ranſom depends on the 
hoſtage, and is ſo interwoven and connected with the 
pledge, that the recapture of the one diſcharges the other. 
But it was decided in Ricord v. Bettenham, that the death 
of the hoſtage did not diſcharge the contract; that the 
party truſts to two ſecurities, and though he loſes one, 
the other continues. In order to diſcharge the contra 
by.the loſs of the pledge, there muſt be an expreſs agree- 

| P 4 ment 


Coxxu 
againſt 

BLACK- 
BU&ENE: 


[ 644 } 


(a) B. R. M.6 Geo. 3. 3 Burr. 1734. Since reported, 1 Blackf. 563. . 
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1781. ment for that purpoſe, and, here, there is a direct ſtipu- 
my——— lation to the contrary. This is eſtabliſhed, not. only by 
Conn the deciſion in Ricord v. Bettenham, but alſo by two 

>. againſt caſes there cited, viz. Sir John Ratcliff v. Davies (a), and 
Brack - The South Sea Company v. Duncomb (b). A difium of My. 
* BINE. Joy was relied on in Ricord v. Bettenham, where he ſays, 
f hoſtages are taken, he that gives them is freed from 

his faith; for that, in receiving hoſtages, he that receives 

them hath relinquiſhed the aſſurance. which he hath 

in the faith of him who gave them (c).“ But that 

pmuge relates to-hoſtages between ſtates, not individuals. 
It is in the chapter on alliances between Princes, between 
whom, a regard to the hoſtage, and the dread of each 
other's power, is the only ſecurity for the obſervance of con- 
tracts. It may be argued, that, the privateer being taken 

with the hoſtage and hill on board, this amounted to a 
+ Tecapture, and the ranſom bill became the property of the 
captor, I anſwer, that the rights of ſpoliation are odious, 

and not to be extended to any thing not abſolutely ſeized 
and. reduced into poſſeſſion; and for this there is an ex- 

preſs authority in Grotius : ** Ex eo quod diximus,——cap- 

6 tivos noſtros ſerves non eſſe,—ſequitur, ceſſare illam acqui- 
ſiticnem univerſalem quamacceſſionem eſſe.dominii in perſonam 

% diximus alibi. Non alia, ergo, captori acquirentur quam 

«© que ſpecialiter apprehenderit ; quare, ſi quid clam 7 

% habet captivus, non erit acquiſitum, quia* nec poſſeſſum.” 

And he, afterwards, conſiders ſuch concealed property, 

as ſo very far from being acquired by the captor, that he 
fays, © Cui conſequens eft, ut res eo modo celata ad redemp- 

| .© tionts pretium ſolvendum prodeſſe poſſit, quaſs retento do- 

* minio (d) Perhaps it may be ſaid, that, by the law 

of nations, the captor might take the life of the captive, 

and that, in conſideration of departing from that right, 

the captive relinquiſhes all property in every thing on 
board. But the law of nations is not ſo. It authoriſes 

[ 645 J no cruelties but what may be neceſſary to ſecure the cap- 
ture ; and, independent. of the general law of nations, 

6 there is an expreſs ſtipulation on this ſubjett between 
France and England in the treaty of Utrecht, which was 
copied from the marine treaty with Holland, of 1674.— 
(Lord Mansfield ſaid, that clauſe in the treaty related only 

to captures in time of peace for contraband trade ; but 
that the law of nations was as ſtated by Law.) The 
ranſomed ſhip has had the whole benefit of the ranſom. 

If ſhe had been taken again, the law of France would 
have protected her againſt ſuch ſecond capture, unleſs ſhe 

had been out of her courſe, or beyond the time ſtipulated 
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(a) B. R. I. 8 Fac. 1. Yelv. 178, 9. (4) Grot, de Jur. Belli. L. 3. c. 21. 
% B. R. M. 5 Geo. 2. 2 Str. 919. $28, 8 855 
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by the bill. This appears from Valin, Cummentaire fur 1781. 
L'Ordonnance de la Marine (b) [as cited in Veſtett on 
Inſurance (c)]. There is a very curious queſtion. agitated Coxxnu 
by Qyintilian (d), and referred to by Puffendorff (e, which againſt 
bears a near analogy to the preſent, It is, How far an Back- 
intereſt in a loan, or, more properly, how far a right EXE. 
to vacate and extinguiſh a contract made between third 
perſons, can be acquired by war? Quintilian ſtates a caſe, 
which he ſuppoſes to have been argued before the college 
of Amphittyons. The caſe was, that Alexander the Great 
upon taking Thebes, found an inſtrument of obligation, 
from the Thebans to the Theſſalianz, for 100 talents. The 
Theſſalians then ſerved in Alexander's army; and he, as 
a reward for their ſervices, gave them up this inſtrument. 
The Thebans are ſuppoſed to have afterwards -recovered 
eſſion of their own country, and to have demanded the | 
debt before the Amphidtyons, The arguments on the part x 
of the u an de are ſtated very ingeniouſly in Quin- 
tilian, and an anſwer is attempted to be given to thoſe 
arguments in Puffendorff. One of the arguments, how- 
ever, io which Puffendorff gives no anſwer, and which 
ſtrikes me as particularly applicable to the preſent queſtion, 
is this:“ Non in tabulis eſſe jus:” That the exiſtence of 
the right did not depend on the inſtrument which was the | ; 
evidence of it. To apply this to our caſe, I would ſay, | 
the right to the ranſom does not depend on the poſſeſſion 
of the ranſom bill. Though, if it did, we are in poſ- 
eim of it; and, therefore, are in a ſituation in which 
the Thebans would have been, if an accident had reſtored - 
to them the poſſeſſion of that inſtrument of which Alexan- 
der deprived them. But the bill is evidence of, not eſ- 
ſential to, the right. If it had been loſt, or deſtroyed, [ 646 
a court of equity would have enforced the contract; and, 
if the original agreement had been merely verbal, an 
action would have lain upon it. There ſeems to be no 
aſſignable difference between the capture of a ranſom bill, 
and that of any other abſolute engagement for the pay- 
ment of money ; a bond, for inſtance. And yet, it will 
ſcarce be contended that the captor of a veſſel, on board 
of which a bond is found, acquires any property in the 
contract ſecured by that hond; or that, by a up 
the bond to the original obligor, he diſcharges all the 
remedies of the obligee againſt the obligor. Had the bond 
been loſt or deſtroyed in the caſe I ſuppoſe, or the ranſom 
bill in this, a court of equity would have enforced the 
contract they contained. A doubt aroſe, at the trial, 
whether the ſpecial clauſe in this bill, and which is not to 
be found in the ranſom bill in the caſe of Ricord v. Bet- 
@ tenham, + | 
(5) 2 Valin. 288. (d) De Inflit. Orat. L. 5. c. 10. 
(e) Title Ranſom, p. 442 (c) L. 8. c. 6. $23. 75 
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1781. tenham, was not inſerted by the captain, after he went 
ee to ſea, and without proper authority. Your Lordſhip 
Conn deſired that an enquiry ſhould be made into that matter 
againſt before the caſe ſhould be argued; and we have a certifi- 
BLack- cate from the officers of the marine at Dunkirk, declaring, 
©  BVENE. that, to their knowledge, the clauſe was in the ranſom 
* dill before the ſhip ſailed. —(He read this certificate. 
| ; There has been no caſe like this decided at the Commons. 
In Auguſt 1779, ſeveral Engliſh veſſels had been taken by a 
French privateer called La Princeſſe de Robecg. This priva- 
teer was afterwards captured by an Engliſh veſſel, with the 
hoſtages and ranſom bills, and the owners of the Engliſh 
veſſels were condemned in ſalvage. But the matter was 
not -litigated, and the payment of the ſalvage was made 
before condemnation, to furniſh an anſwer to any claims 
which might be made for the ranſom. There was another 
caſe of a eapture by the ſame privateer, La Princeſſe de 
Robecg, which was conteſted ; that of the George & Nelly. 
There, at the time when the captor was taken, the bill. 
was on board, in a cheſt, in the cabin where the hoſtage 
alſo was confined during the action; but it was not found 
by the captor after the engagement, nor did any body 
know what was become of it. The court of Admiralty (a) 
— | decreed ſalvage to the amount of of the value of the 
| 5 ranſom bill, for the recapture thereof, and of the hoſtage (b).”- 
: To ground that determination, ey muſt have preſumed 
a complete capture of the bill irſelf, and that it had af- 
terwards been loſt, But, here, that eannot be preſumed, 
becouſe this/ranſom bill exiſts, and was actually produced 
in court at the trial. I come now to conſider the ſtatute 
of 19 Geo. 3. c. 67. $ 44 Independent of that ſtatute, 
| cvery thing taken from the enemy N to the ſtate [I]. 
| 647 ] To bring the ranſom bill within that ſtatute, the recap- 
tors would be bound to ſhew, that, at the time of their 
taking the French veſſel, it came under the deſcription 
of © ſhip or goods belonging to ſome of his Majeſty's ſub- 
“ jects, and was before taken by his Majeſty's enemies. 
But this deſcription cannot apply to the hoſtage, nor to a 
ranſom bill which firſt aroſe out of the capture, and never 
was the property of any of his Majeſty's ſubjects. 

Word, for the defendant,—There is no cafe on the 
ſubject, except Ricord v. Bettenham. I do not mean to 
queſtion the authority of that caſe, nor the principles upon 
which it was decided. But, there, the hoſtage was - 

Tr ; 


(a) 13th Feb. 1780, Inglis £& others mon law, the ſubject is entitled to the 
v. Fall. property of what he takes from the 
0) Theſe were the words of the enemy.” In Ag v. Comyns, E. 
ſentence. 241 Geo. 3. B. R. 1Wilſ:211, 21 1 and 

| [1] Vide Wright Juſtice's opinion, he cites the Regifer 102. 6, au Bre. 

to the contrary; and, That, at com- Tit. Property, pl. 18. 38. 
| 12 | . 


5 
Tg 


— 


IN THE TWENTY-FIRST YEAR OF GEORGE II. 647% 


tied into the enemy's dominions, and there died; and it 1781. 
would be extremely hard indeed, if, becauſe the act f. f; 
God has deſtroyed one ' ſecurity, the other ſhould be Cox xv 
annulled. In this caſe, neither the ranſom bill nor the againſt 
hoſtage ever reached the territories of the enemy. It is BLACK- 
a clear principle, that, till then, whatever has been gaind *r, 
by capture, may be recovered by recapture. If the prize af 58 
itſelf had been retaken, the property of the captor would 
have ceaſed, and, the ranſom bill and hoſtage being put 6 
in the place of the prize, the ſame rule ſhould govern 

both. I have enquired, and find, that it is the received 
opinion at the Admiralty, that the capture of the hoſtage 

and ranfom bill annuls the contract. There have been 

many decrees for ſalvage, beſides that in the George & 

Ne/ly. In that cafe, the defence was, that the ranſom 

bill was not ſeized, but the court decreed ſalvage and 
coſts; and there has been no appeal. The under-writers 
univerſally underſtand, that, in caſes of this ſort, y 
are only to pay the ſalvage. If the ranſom bill remained, 
in all events, a complete ſecurity, it would follow; that 
both that and the hoſtage ought to be reſtored by the 
Admiralty, in caſes where they are taken. There would 
be inſtructions given to our commanders of men of war 
and letters of marque, not to touch them. As tp the [ 648 ] 
ſpecial clauſe in this ranſom bill, I underſtand it is quite 
new, and was never heard of tif the preſent war, It 
was fabricated in New England, and adopted by the French. 
But it is a fraud on the general policy of this country, 
as it tends to diſcourage cruizers, by depriving them of 
the advantages ariſing from recaptures, and, therefore, the 
court will not give it effect. The inſertion of it furniſhes 
an argument, that the parties underſtood, that, without 
it, by the taking of the hoſtage, the contract would have 

been diſcharged. The concealment of the bill by the 
French captain was fraudulent, far there was an implied 
duty in him to deliver up every thing. The ſtatute of 
19 Geo. 3. (a) requires all papers to be ſent to the 
Admiralty, and the captain took an oath, that all papers 
had been delivered up. At any rate, the bill having been 
on board the ſhip when ſhe was taken, was, like every 
thing elſe in the ſhip, taken at the ſame time. 
Law, in reply, obſerved, that if ſuch oath as Word 

had mentioned,” was adminiſtered to the captain, it was 

without authority; and Lord MANSFIELD ſaid, there was 
nothing concerning any oath ſtated. Law alſo obſerved, 
that the clauſe alluded to in the ſtatute of 19 Geo. 3. 
only related tq ſhip's papers. 

Lord MANSFIELD,—lt is ſound policy, as well as good | 
morality, to keep faith with an enemy in time of war, 

| Ty This pn 
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1781. This is a contract which ariſes out of a ſtate of hoſtility, 


aud is to be governed by the law of nations, and the 

Conxny eternal rules of juſtice. The additional clauſe is particu. 

againſt Jarly adapted to this caſe. There is no pretext to im. 

Braex- peach it, on the ground of fraud or - extortion.  'The bil 

BURNE- was regiſtered before the French ſhip ſailed, with this 

— - elauſe in it. Nor does any inference ariſe, from its in- 
* ſertion, that the general law was underſtood to be other. 
0 wiſe; for it is, alſo, ſtipulated, that the death of the 
75 hoſtage ſhall not vacate the contract, which ſtipulation 

a the parties muſt be preſumed to have known to be un- 

neceſſary, becauſe the deciſion in Ricord v. Bettenham was 

notorious over all Europe. Learned lawyers were written 

to on that occaſion, both in France and Holland, and 

Mr. Juſtice BLACKSTONE ſhewed me ſeveral letters he had 

received from abroad, on the ſubjet. It is ſaid, that, 

by the law of nations, the recapture puts an end to the 

ranſom bill; and the argument is, that the court of 2 

[ 649 ] Admiralty decrees ſalvage for retaking the ranſom bill hy 

But what are the cafes brought to prove this © poſition? ti 

None of them were litigated but the laſt, and, there, no c 

ranſom bill was forth- coming. Upon what was ſalvage at 

given in that caſe? They ſeem to have miſtaken the de 

* 

1 

F 


„ nature of ſalvage. They ſeem to conſider it as a _ 
which may be exaCted. But no man can be compel 
to pay ialvage, unleſs he chooſes to have the property 
back, They have confounded diſtin&t ſubjects. What P 
is the ca part of a ranſom bill? Can the eighth pan 
„of an hoſtage be claimed as ſalvage ? Could the recaptor 


n 
make uſe of the ranſom bill? Could he bring an action a 
on it in the foreign captain's name? When the owner t 
gets poſſeſſiog of the ranſom bill, it may be a different e 
conſideration. But the preſent caſe is clear on two t 
grounds. 1. The ſpecial clauſe is deciſive ; and, 2. Inde- e 
pendent of that clauſe, there never has been any capture 6 
of the ranſom bill. The authority from Grotius is very p 
ſtrong on this laſt ground. | 9 8 

WiVIxs, and ASHHURST, Juſtices, of the ſame opi- 

nion. 


Bull ER, Juftice, of the ſame opinion. The laſt ground 
goes all the length; for the bill was never taken. 
The Poſtea to be delivered to the plaintiff [1]. , 


.{1] A ſubſequent caſe upon a ran- defendants. Afterwards, Lord Marr 
ſom bill, viz, Author v. Fiſher & ano- field directed, that it ſhould be again 
ther, which is now depending for the argued by a civilian on each ſide, and, 
 jndgment of the court (a), came on in Trinity Term, 22 Geo. 3. on Friday | 

tor argument in Eaſter Term, 22 Geo. the 14th of June, 15 Wynne, the 
3. when it was ſpoken to by Law, King's Advecate, w. for the 
jor the plaintiff, and Baldwin, for the plaintiff, and Dr. Scott, for the de- 

- : 5 
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fendants. In that caſe, We ranſom 


rather, as Dr. Scott put 1 
1 bill declared on was in the ſame form it, transfers the. 25 5 1781. 
with that in Cornu v. Blackburne. Be- fromthe original captor © 
u- ſides the general iſſue, the defendants to the recaptor, ) con- 2 
m. pleaded, ſpecially.— That, after the tended, that *queſtions = | 
dil ranſom of their ſhip, (The Peace,) the on ranſon bilk ariſe 2 
his captor's ſhip, (viz. a French privateer, out of matter of prizes : BURNE. 
in. called Le Compte de Guichen,) while are to be decided by 1 5 
er- cruiſing with the ranſom bill and hoſt- the iu bell: ; and, there- _ [ 650 1 8 


age on board, and before the captured 
ſhip or the ranſom bill or hoſtage had 
been carried to, or within, anypartof 


fore, are not triable 
in this court, but belong exclufively 
to the court of prize. To this Dr. 


ee in order to give an oppor- 
aity of bringing a writ of error. 
43 


m- <tr 1 
we 3 un 755 3 Ro the con- 
nd ſom billand hoſtage, brought into Eng- ture as prize, it does A t r .. 15 
1ad land: That the captain of the Aurora ariſe — of it, but is "Js cents 4 
at, requeſted the captain of the French {hip mere ſimple . ee 
the to ein the „ Dill 5 individuals, who, at the time, and for | 
papers which were on board his th { : 
1 when it was taken, but that he id ſidered as e Ft 91. 
in? not deliver up the ranſom bill in quei - hoſtile ſtates. A great variety of new 
tion, but fraudulently and deceitfully authorities were cited, chiefly from 
00 concealed and withheld it, and falſely foreign writers, and ti | 15 
age and fraudulently declared that he had — in Valin's — — the 
the delivered upallthe ranſom bills which French Ordinance of 1681 ure try had 
ebt were on board when his ſhip was taken: been poi out by Lord Mangfield, 
led That, before the action brought, the when he directed that the caſe ſhould 
15 French ſhip was condemned as lawful be argued by civilians. Moſt of thoie 
hat prize—T re was another ſpecial plea paſſages, as far as Yalin's opinion goes, 
5 of the ſame import, but not mention are in favour of the poſition, that the 
1 ing the hoſtage. The plaintiff de- recapture of the ranſom bill put 
: murred to both the ſpecial pleas, and endto the claim of the captor f er 
400 aſſigned for cauſe, that they amounted place he ſays:—* i le „ 
ner tothe general iſſue.— That point, how- K lui- me me 100 le DRE bs 2 7 
ent ever, was little relied on, and ſeemed “ perd ſa rangon avec fon pro P57 
two to have no weight withthe court. The “ la tout * au . e en 
de- main queſtion argued was the ſame as la congutte.” 2 Val. Liv Ti - 
ure in Cornu v. Blackburne. Dr. Scott, be- Art. 19. p. 286. [ft 1 72 
| lides the former point, (viz. that the moreconcerningtheL : fRanſ, wy 
oY actual or virtual recapture of the ran- viae Yates v ll 5 'R 1 e 
n bill aaa ee e „ + Tow Ba pew. 
ppi | 3. I Term Rep. 73 to 81. 
„ By 
und [4132] In Michaelmas Term, 23 This was afterwards done, and, i M. 
Geo. 3. Anthon v. Fiſher ſtood for judg- 25 G by th 8 2 
. ment, when Lord Mangfeld delivered of all the Jud es of the Cc — * 
, . „ eK. 
his opinion in favour of the plaintiff; andthe Terk „ din 
au- but Valles, and Buller, Juſtices, think- holding, th ali a 
gain an. 7 g, that an alien enemy cannot, 
q ing the courts of common law had no by the municipal law of th 
a ) juriſdiction, and that that objection ſue for the = Ao. of ari I hind 
iday men beUken, although not particu- to be acquired by him i \ gore 
the larly pleaded. and 4 wi cq him in actual war, 
| y pleaded, and lui, Juſtice, ex- the judgment given in the 
the preting doubts on that point, judg- Ki — be e e 
de- went was, wo. forms , judg- King's Bench was reverſed, Yide Po- 
ny pro given for the veau v. Hartley, B. R. I. 23 Geo. 3. 


C v. Maſon, B. R. H. : 
t Tm Rep. 4455 26 God 3+ 
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1781. 


- 


Cornu 
againſt 
BL ack- 
 BURNE.,. 


or veſſel belonging to any of his Ma- 
jeſty's ſubjects, or any merchandizes 
or goods on board the fame, which 
ſhall be captured by the ſubjects of any 
ſtate at war with his Majeſty, or by any 
perſons committing hoſtilities againit 


Monday, 
14th May. 


If on an exe- 
cution againſt 
one of two 
partners, the 


ſold, the ſhe- 
rift is to pay 
over to the 
other a ſhare 
of the pro- 
duce propor- 
tioned to his 
ſhare in the 
partnerſhip 
effects, 


*[ 651 ] 


ſhould pa 


ty's ſubjects to ranſom, 


contract or agreement 
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his Majeſty's ſubjects“ (5 1.). By 62. 
* all contract and agreements which 
ſhall be entered into, and all bills, 
notes, and other ſecurities, which ſhall 
be given by any perſon or perſons for 
ranſom' of any ſuch ſhip or veſſel, or 
of any merchandize or goods on board 
the ſame, ſhall be abſolutely void in 
law, and of no effect whatever.” And, 
by 9 3. a penalty of 500. is given to 
the informer, for every offence againſt 
the act. This ſtatute has put an end 

to all queſtions, in future, on the law 


By 22 Geo. 3. c. 25. 
it is enacted, That 
it ſhall not be lawful 
for any of his Majeſ- 


or to enter into any 


for ranſoming, any ſhip 


of ranſoms. 


EppiE againſt DavipsoN. 


HE. defendant was partner with one Birnie, againſt 

L whom a commiſſion of bankrupt had iſſued, but, be- 
fore the bankruptcy, the plaintiff had ſued out execution 
on a bond of the defendant's, for 7o0o0/. and the ſheriff 
had levied on the partnerſhip effects. Birnie's aſlignees 
obtained this rule, to ſhew cauſe why the ſheriff ſhould 
not pay them a moiety of the money ariſing from the 
ſale of the goods ſo taken in execution, upon an affids- 
vit of Birnie's, that he was entitled to an equal ſhare of 
the partnerſhip effects, as partner with Davidſen. The 
plaintiff's affidavit, on ſhewing cauſe, denied that Birnie 
had an equal * ſhare in the partnerſhip effects, and ſtated 


that he had embezzled the joint ſtock to a conſiderable 


amount. | | 

The court directed that it ſhould be referred to the 
Maſter to take an account of the ſhare of the partnerſhip 
effects to which Birnie was entitled; and that the ſheriff 
a part of the money levied, equal to the 
amount of ſuch ſhare, to the aſſignees [I]. 

The Attorney General, and Douglas, for the plaintiff, 
Howerth and Bower, for the aſſignees. 


[1] Vue Bachurſt v. Clintard, B. alſo, Stiop v. Harwood, Canc. 1747. 
R. M. 2 l. & M. 1 Show. 173. and mentioned by Lord Mansfield, Cozy. 
Heydon V. Heydon, B. R. M. 5 W. & 449. 

M. 1 Salt. 392. [f 133J. Vie, 


[+ 133] Fide Comb. 215. and Jaciy v. Butler, B. R. E. 2 Aur. 2 Ld. Raym. 51 


71 


— 


IN THE TWENTY-FIRST YEAR OF GEORGE 11. Mau +. 


2 | | 1781. 

PAYNE and Others again Bacons. Wedn eſt ne 
a | , +. 1. 

Peas was an action of aſſumpſit, tried on the laſt Though a 

1 Home Circuit, before As hU RS, Juſtice.— The firſt plaintiff fail 

count of the declaration ſet forth a ſpecial agreement, by fun a8, 

which the defendant undertook to contribute to the ex- 3 1 

pence of a ſuit for tithes then depending in the court of /«mp/r, be 

Exchequer. To this was added a count for money laid 1 . 

out and expended; and another upon an inſimul compu- the er; 

taſſet.— The plaintiffs endeavoured to prove the agree- counts, 

ment, but failed; upon which they were going into evi- 

dence on the general counts. — The Judge would not per- 

mit this to be done, and directed a nonſuit.— The caſe 

now came on in court, upon a rule to ſhew cauſe why the 

nonſuit ſhould not be ſet aſide, and a new trial granted, 

on the ground of a miſdirection. 

Lord MANS FIELD,—This was formerly the rule, when $1 
the faſhion was, to lay hold of a nonſuit wherever it could 7 
be done. When I went the Weſtern Circuit, a caſe f 
this ſort came before me. I was ſtrongly inclined againſt 
the practice, and permitted the plaintiff to go into the 
general counts, and I conſulted Sir EaxDLey WiLMoT, 
who went the circuit with me, and he approved of it [1]. 

It was afterwards mentioned to the other Judges, who 
concurred with us in opinion. | 
The rule made abſolute. 


gy. 


[1] His Lordſhip probably meant 1759. Law of N Prius, Ed. of 1775. 


Harris v. Oke, Winck. Summ. Aſſizes, p. 139. 


* 
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WHITCOMB againſt WHITING Tires, 

| | 17th May, 
DECLARATION, in the common form, on a pro- The acknow- 
miſſory note executed by the defendant; Pleas; the ledgment of 
general iſſue, and non aſſumpſit infra ſex annos ; Replica- EE of ſe- 
tion, aſſumpſit- infra ſex' anos, The cauſe was tried be- of a joint 24 

fore HoTHAM, Baron, at the laſt Aſſizes for Hampſhire. ſeveral pro- 
The plaintiff produced a joint and ſeveral note executed millory note, 
by the defendant, and three others; and, having proved 2A . 
payment, by one of the others, of intereſt on the note, of limitations, 
and part of the principal, within ſix years, and the Judge as againſt the 

thinking that was ſufficient to take the caſe out of t 2 as 
ſtatute, as againſt the defendant, a verdi& was found for in ine 


the plaintiff, | a | on a ſeparate 
On Friday, the 4th of May, a rule was granted to aQion again 

ſhew cauſe, why there ſhould not-be-a new trial, on the af 
motion of Lawrence, who cited Bland v. Haſlerig (a); 
and 


(a) C. B. H. i &2 V. & I. 2 Fer. 181. 


1 - 
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1781. and, this day, in ſupport of the application, he contended, 
tac the plaintiff, by ſuing the defendant ſeparately, had 
Warrcoms treated this note exactly as if it had been ſigned only by 

againſt the defendant ; and, therefore, whatever might have b. 

Watrixs. the caſe in a joint action, in this caſe, the acts of the 

bother parties were clearly not evidence againſt him. The 

acknowledgment of a party himſelf does not amount to 

a a new promiſe, but is only evidence of a promiſe. This 

was determined in the caſe of Heylin v. N (b), re- 

ported in Salkeld (c) & 12 Modern (d); and, in Hemings 

v. Robinſon (e), it was decided, that the confeſſion of no- 

body but a defendant himſelf is evidence againſt him. 

That laſt caſe was an action by an indorſee of a note, 

againſt the drawer, and the plaintiff proved the acknow- 

ledgment of a mine indorſor that the indorſement on the 

back of the note was in his e but the court 

was of opinion, that this was not evidence againſt the 

drawer, but that the indorſement muſt be proved. It 

would certainly open a door to fraud and colluſion if this 

ſort of evidence were, in any caſe, to be admitted. A 

plaintiff might get a joint drawer to make an acknow- 

/ ledgment, or to pay part, in order to recover the whole, 
although it had been already paid, 


[ 653 ] Lord MaNnsFIELD,—The queſtion, here, is only, whe- - 
ther the action is barred by the ſtatute of limitations, * 

When caſes of fraud appear, they will be determined on i 

their own circumſtances. Payment by one, is payment In 

for all, the one acting, virtually, as agent for the reſt; ru 


and, in the ſame manner, an iſſion by one, is an ad- 
miſſion by all; and the law raiſes the promiſe to pay, 
when the debt is admitted to be due. 

Wirrrs, Juſtice, — The defendant has had the advan- 
tage of the partial payment, and, therefore, muſt be bound 


by it. | 

 ASHHURST, andBULLER, Fuftices, of the ſame opinion. e 
| The rule diſcharged [1] [+1 34] o 
d 
(3) B. R. H. 10 Vill. 3. could not have judgment againſt that 0 
(c) 1 Salk. 29. defendant who'was found to havepro- n 
(4) 223. miſed within the fix years. That caſe " 
(e) C. B. M. 6 Geo. 2. Barnes Qto may be explained on the manner of re 
Ed. 436. the finding; for, as the you was joint, tl 

[1] The caſe of Bland v. Haſſerig, and the replication muſt have alleged 


, (cited /upra, p. 652. Note (a),) was a joint undertaking, the verdict did not 
a joint action againſt four: the plea, find what the plaintiff had bound him- 
the ſtatute of limitations; and a ver- ſelf to prove. But, according to the 
did, that ene of the deſendants did aſ- principle in this caſe of Whitcomb v. 
ſume within fix years, and that the Wizting, the jury ought to have con- 
others did not; and it was held, by fidered the promiſe of one as the pro- 
Pollexfen, Ch. J. Powell, and Rokeby, miſe of all, and, therefore, ſhould have 
(againſt Yentris,) that the plaintiff found a general verdict againſt all. 


(+ 134] 
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The following caſe was = accepto#was to to. N FE ö 

{23 12 determined, 1 1 Ri” +: 7 order of 8 12 pin 
2 3. * a new promiſe to pay . 
 Canvick v. Viera! to the order of owe againſt 


could not be raifed, Warring. © 
This wasan aRtion by the lente without # eo der” 


of a bill of exchange, which was in tion. It woulT be a u ates. 
the following form: 0 Coders; w e is a partnerſhip,” | 
Mr. Abraham Picke theacgeptance of one partner does not 


Two months after date, . bind the gathers, unleſs the bill con- 
pay 19 ut er our of the ſum of, Sc. cerns the partnerſhip trade. . 6 41 
s 2 Maydwell This was determined in the 125 


233 Maydwell.” caſe of Pinkney v Hall (a). The ſame 

It was indorſed thus: thing muſt bold as to indorſements. 
n e 16K 2 is no cafe exactly on the ſub- 
* ject, it is becauſe the matter has never 

Hallay .. << gen doubted. Whitcomb v. Wiiting © 


The 2 were fat her and ſon. Gay be cited on the other fide; but it 
Theindorſement was by theſon. They is not ad idem. The ſtatute 8 
vereadmitted not to be pattners. The to promiſſory notes (5) only, enables 
bill, when due, was preſented to the /uc J ſervant or — * as is N 

defendant, and accepted; and, at the tried by the 2 ind him 
| — of the acceptance, be wrote upon by his ſignature (c). ers ſig- 

1 to his banker to pay it. —— — . — ip upon that 
The cauſę was tried, at the Sittings ground; for every partner may be 
2 Geo. 3. at Guildhalll, be- - conſidered & an On a of 
fore Lord MAN$F48LD, who nonſuit- the partnerſhip#® 
ed the plaintiff, becauſe there was not On the * Ge it it was argued 
anindorſement b both the parties to that two perſons, by Gris un ch in the | 
whoſe orderthe bill was madepiyable. ſame bill, hold themſelves out to the 
In H. 23 Geo. 3. th obtained, a world as partners, and, therefore, for 
rule to ſhew cauſe, why there ſhould that pu rpoſe, are to be treated and. 
not be a new trial; and the caſe was dealt with as ſuch. It appears by 
argued, on Sattrdaj, the 1ſt of Feb- the evidence, that the acceptance and 
ruary 1783, by Wallace, and Law, order to the banker were after the in- 
for the- defendant, and Howorth, and dorſement; that order, therefore, a- 
Mood, for the Plaintiff. -mounted toa recognition of the power 

In ſupport of th&nonſuit, it wasin-, of the one to bind the other. Beſides, 
liſted, that it was clear, when two or the ſon had the cuſtody of the bill, 
more perſons are the payees of à bill which implied an authority from the 
of exchange, (which in this caſe the father to ne 75 it They cited 
drawers — and there is no part - itcomb v 
nerſhip between them, the indorſe- Lord n have looked 
ment of one will not bind the reſt, nor into that caſe, and do not think i it ad 
make the bill negotiable. The only idem. Fhe general queſtion is of 
reaſon for the names of both the fa- great importance, vis. Whether an 
cher and the ſon appearing to this bill, undertaking, by a bill of exchange, to 
muſt have been, to prevent its being pay A. B. is an undertaking to 
paid without the joint order of both. pay A. * B. We will, therefore, take 
Even if the indorſement had been | fometime to conſider of it. As to the 
cially by the one, to pay for him elf order to the banker, it ſeems to me 
and the other, yet, without evidence of nothing more than a direction to pay 
apartnerſhip, the other would not have to 9 properly authorized. n 
been bound. The firſt 2 5 the ILLES, Fuftice,— —1 r 


(a) B. R. 8 V. z. SC nad 1 


(5) 3& 4 Am. c. 
Vol. II. a 0 '% 


bw” 


+ againſt 


that they are ſo. 


reeiting in the 
dieed ot af. 


— * 


8 
ö = 
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1781. 
"Warrcous the indorſement. 


AsmauRsT, 7% 
WRITING. ice, —1 do not think 


think the orger to the 
bankera recognition of 


l the order acknowledges 
| the authority of the 
indorſement. If the banker had at- 


terwards. diſcovered that the indprie- 
ment was forged, be might have te- 
ſuſed payment. ¶ Vallace had men- 
tioned a caſe from Brifel, of - draft 
on Meſſys. res accepted by Meſlrs. 
2 RET happened.) - 


© BUuLLER, Juftice,l think the or- 
der to the banker makes no difference. 


But it ſeems to me, that, when a bill 
goes oũt into the world, the perſons to 


Whom it is negociated are to collect 


the ſtate and relation of the parties 


from the bill itſelf. If they appear 


on the bill as partners, it may be of 
leſs public detriment to ſubjeꝶ them 
to the inconvenience of being treated 
as ſuch, than to permit them to deny 


The court took time to deliberate; 


till Tue/day, the 4th of February, when 


Lord MansF1tLD- delivered their 
unanimous opinion, that theMaydwells 
by making the bill payable * to our 


. 

. 

Friday, 

18th May. 
A perſonal 
repreſentative 
having found 
a mong the 
—-— + ap 
— the defendant aſſerted 


deed, and denture of mortgage, 


BrEE 
N in 4Rion. of 


wo — "ul or mentioned ta be made, between F. and S, of the one por 
pag and W. H. (the defendant's uncle,) on the other, 


frx years ago 


= ad; worm 4 = W 
1 : 
o * 
” ” * 


* 


F e ? 
, 1 bs * 
*. 
92 2 e 


hall, on Monday, the 30 
1783, the new trial came on, before 


Lord MansFigLD; and a ſpecial * 


jury; when Wallace, for the defend- 
ant, ſtated and offered to prove, that, 


by theuniverſal uſage andunderſtang. * 


ing of all the bankers and merchan 
in, London, the indorſement was bad, 
becauſe not ſigned by boththepayees, 
th, on the other fide, object- 
ed to any evidence of that ſort; in- 
fiſting, that the point was a queſtion 
of law, and had been decided 
court. « 


Lord MaNnsFIELD ſaid, he did 580 


think the queſtion was ſo decided 
as to preclude the evidence offered; 
and, therefore, over-ruled the ob) 
tion. | : 
Wallace then called Mr. N an 


eminent banker, to prove the u 


EAST EN TIE 
8 2 5 _ 

order, had made thetnſelves partner 

as to this tranſaction. "75:6 Ups. 
Tue le made abſolute. "x 


, 


. 


- At the enſuing Sittings at C 
24 


by the 


but the jury, und voce, be 4 | 


knew it perfectly to be as he had ſta- 
ted it ; and, without hearing the wit- 
neſs, found a verdict for the defend- 
ant. 4 


againſt HoL REC. 


and affirmed, that there was an in- 
dated the 24th of June. 1 768, Made 


for the mort= term of years, granted to the ſaid V. H. as a ſecurity 
gage money, for the ay fe of 12001. with intereſt; that the defenc- 


athrming and ant then 


it was a | 
deed | 


| urther aſſerted and affirmed, that, after making 
the ſaid indenture, V. H. died; that the defendant wat 
ſign ment that his adminiſtrator with the will annex ed, and there was 


due 


made or mentioned to be made between the mortgagor and mortgagee for that ſum, the 


aſſignee ſhall not recover back the mortgage money, although it ſhall turn out that 


the mortgage was a forgery, and that the aflignee did not diſcover the forgery till with 
in fix ears before he brings his action, unleſs the afſignor knew it to be a forgery» 
| n 


aſſumpſit for 20001, had and rerceivel 
L to the plaintiff's uſe,— The defendant having pleaded 
the general iflue, and the ſtatute of limitations, — The 
plaintiff replied; * That the writ was ſued out on the 22d 
of Auguſt 1780; that, on the 18th of February 1773, 


2 * | e e . 
* F* 6 3 : + 
bd * 
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4 ghe to him, ag adminiſtrator, the ſaid principal ſam on 1781. 
* the ſal ity 5 that the fulaintiff, relying on theſe a- 
9 2 2 advanced 2001, to the defenl- Barn 


ant, og his executing an E on the againſt © 


id 18th of February 1% p3, Which Yegited the m Holten. ö 
6 ? 2 purpotted, for the conſideration of the 1200). 15 ad- , 
Ne vanced, to aſſign all the premiſes by the ſaid recited in- 
wal * denture of mortgage granted, for the remainder of the p | 
. term, ſubj& to the original power of redemptien; that, 
Wy in this indenture of aſſignment, the defendant apreed with 1 q 
w the plaintiff, that neither the ſaid W. H. nor the defend Wt 
ad, aut, had done any act to incumber the mortgaged eſtatèẽ z | 
t the ſaid ſeveral aſſertions and affirmations of the de- * 
A. Lent, d de db roctele in the Hd indanture, of | 1 
in- ſignment, were falſe, inaſmuch as there never was any _ 
ion ſuch indenture of mortgage, nor the ſum of 1 200. nor 
* my other ſum, due to the defendant, as adminiſtrator of 
>, . H. on fuch ſecurity, in the manner the defendant had 
30 aſſerted and affirmed, and as in the indenture of aſſigns 
10 ment was recited, or in any other manner, and that nei- 
ied ther the premiſes, nor any part thereof, paſſed by the aſ- 
; ſignment, to the plaintiff, nor did any eſtate, right, or 
„ an title, therein, or to the ſaid ſum of T2007. veſt in him; 
ge that, by fraud and impoſition, and by means of the ſaid 
7 falſe alfertions and affirmations, and falſe recitals, the 
4 plaintiff was induced to pay the ſaid ſum of 1200. on 
wt the execution of the ſaid indenture of aflignment; that, 


at the time of the execution thereof, and of paying the 
money, the plaintiff was ignorant of the falſehood of the 
ſaid aſſertions, affirmations, and reeitals, and of the fraud 
ſo practiſed upon him, and did not diſcover them till within 
the ſpace of K. years next before ſuing out the writ (I]. | 
To this replication, the defendant denurred generally. The 656 ] 
caſe was, this day, argued by Hill, Serjeant, for the plain- 8 
tiff; and Chambre, for the defendant. : | . 
Chambre, in ſupport of the demurrer, contended, that | 
there was nothing alleged in the replication which could } 
take the eaſe out of the ſtatute, There was no fraud | 
ſtated to have been practiſed zy the defendant ;, for it was 
not averred, that he knew of the falſehood of the different 
aſſertions and feeitals,+ But, if there had been fraud, that 
would not have been ſufficient; it was the plaintiff's 
buſineſs to look to the validity of his ſecurity ; and there 
is nothing relative to fraud among the diffgrent exceptions 
and ſavings in the ſtatute. n 
Hill, Serjeant, inſiſted; 1. That, in point of law, this | 
was fraud on the part of the defendant, although i 0 


[1] The mortgage deed was one of in eminent practice at Coventry, und 
many forgeries' which had been which were not diſcovered till after 
committed by one Dadley an PT his death. ; 


9 p > - * \ 4 
I 
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1581. + {elf might not know of the falſehood; 2, That, where 
party has been induced, by fraud, to Pay, meney, the ſta- 


A i Bxxe tute of limitations does not run, or, at leaſt, only runs 


againſt from the time when the fraud is diſcovered. —1.,The aſſer- 


- HoLBECE. tions of the defendant, he obſerved, were poſitive; with- 
67 out qualification, and, therefore, he made himſelf an. 


ſwerable for the trutffof them; and, H any loſs had been 
incurred by his "miſtake, it ought to fall upon him, not 


upon an innocent third perſon. On this firſt head, he 
cited, 1 Show. 68. 3 Mod. 261. Comberb. 163. Hearn 
Pleeder, 102. 224. Gro. Car. 141. Sir V. Jones, 1 
2 Burr. 112. 12 Med. 494. 2 Vez. 198.—2. On the ſe- 
cond point, he Ttelied on Booth v. Lord Warrington, in 
Dom. Proc. 1711. (which he cited from the printed eaſes, 
and The South Sea Company v. NV. ymondſell, 3 P. Will 
143 (a). . e 185 ; 
Lord MANSFIELD,—The baſis of the whole argument is 
fraud; and the queſtion is, whether fraud is any where 
' aſſerted in this replication. There may be many caſes 
where the aſſertion of a falſe fact, though. unknown to 
be falſe to the party making the aſſertion, will be frau- 
dulent; as in the caſe of Sir,Criſþ Gaſcoyne, who inſured 
a life, and affirmed'it was as good a life as any in Eng- 


land, not knowing whether it was, or was not. There 


may be caſes too, which fraud will take out of the ſta- 
- tute of limitations. But, here, every thing alleged in the 
replication may be true, without any fraud on the 

of the defendant. He is an adminiftrator with the will 
annexed, who finds a mortgage deed among the papers 
657 1 of his teſtator, without any arrears of intereſt, and parts 
(057 1. Vith it, bond fide, as à marketable commodity. If he 
had diſcovered the forgery, and had then got rid of the 
deed as a true ſecurity, the eaſe would have been very 
different. He did not covenant for the goodneſs of the 
title, but, only, that neither he nor the teſtator had in- 
cumbered the eſtate. It was incumbent on the plaintiff 

to look to the goodneſs of it. | 
Hill had leave to amend, in caſe, upon inquiry, the 

facts would ſupport a charge of fraud. 


(a) Canc. M. 17322 
e. The KI Nc agaiaſt the INhHABITANTS of 
38 * HulLAN D. 
When a pau- HE court of Quarter Seſſions for the county of Derby 
2 8 * quaſhed an order of two Juſtices, for the removal 
part o Ce | 
Fear in oae | | of 


pa iſh, aud part in another, at different times and intervals, making when added to- 
1 than forty days in each, his ſettlement is in the pariſh where he fleyt the 
nig 5 f 0 : : L o | 
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IN THE TWENTY-FIRST YEAR OF GEORGE 111. 657 . 
of a pauper and his family, from the liberty of Hul- 1781. 
land, to the_pariſh of Bradley; and ' ſtated ſpecially - as... 
follow: ? 8 £ The King 
At Whitſunday 1768, the pauper, who was a blackſmith, againſt 
being then a ſingle man, hired himſelf at Hulland, for a HULLAND. 
year, to one Faſep Copſtake, blackſmith, who had a houſe 
and ſhop at Bradley, and another houſe and ſhop at Hul- 
land, and who reſided occaſionally at each place, but od 
whoſe family refided conſtantly at Bradley, The pauper. - R 
ſerved the year. He worked at the ſhop at Hulland, and 
lay. there five nights in the week _ the year, except 
three weeks together in the latter end of February and the 
beginning of March 1769, and ſometimes a night or two 
in the week beſides, when he lay at Bradley, and on the 
Saturday and Sunday nights the year through, he lay at 
Bradley and never at Hulland on thoſe nights. He never 
reſided 40 days together in-either place; but reſided more 
than 40 days at each in the year, and the laſt two nights 
in the year he reſided at irony 
Dunning, and Parker Coke, ſhewed cauſe, in ſupport of ' 
the order of Seſſions. They argued, that, where there is a 
mixed reſidence of this ſort, the beſt rule is, what the 
Seſſions had followed, viz. to count backwards in each 
pariſh, and to eſtabliſh the ſettlement where you firſt find 
forty days. In the caſe of Rex v. Loweſs (a), which had 
been cited when the rule was moved for to quaſh' the 
preſent order, it appeared; that, during the greateſt part 
of the end of the year, the pauper had lodged in the 658 ] 
pariſh where he had reſided the laſt night. Neither the * 
arguments of the counſel, nor of the Judges, are ſtated 
in the report of that caſe; but it/is probable the court 
went upon that ground, and not on his having as > the 
laſt night in the pariſh- where they determined his ſettle- 
ment to have been gained. 
Balguy, on the other ſide, inſifted, that the principle 
ef the determination in Rex v. Loweſs, was, that the laſt 
night of the reſidence was to be connected with the 
former ſervice in the ſame pariſh, and reckoned as one 
and the ſame. That the deciſion did not proceed on the 
majority of time in the latter part of the year. * 
Lord MANSFIELD, abſent. | 
WiLLEs, Juſlice, — There muſt be ſome principle to 
govern ſuch caſes as this. Mr. Dunning has cited no au- 
thority in ſupport of his poſition, that the majority is to 
be the rule, and indeed it is hard to ſay, here, in whi@h 
of the two pariſhes the pauper reſided moſt. The rule 
laid down by Mr. Bal guy ſeems a very good one. | T 
— A5HHuRsT, Juſtice, — This caſe, from its circumſtances, 
s not afford much room for argument. There ought. 
i 


(a) E. 16 Geo, 3. Burr. Sertl. Ca. No. 258. 


% 


* 
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Au if pole bo nou rl ad has cd met 


The Krno 


againſt 


HvLLAND. that which Mr. Dunning contends for had been eftabliſh. 


that ground, becauſe it does not clearly a 


[i] It was mentioned by a gentle- 
man at the bar, that he recollected 
As rox, Fuftice, in the Cafe of Rex 
v. Loweſs, to have given bis opinion 
expreſsly on the circumſtance of the 
laſt night [+135]. 6 The ſame 


iſh one which is reaſonable. 5 
BUuLLER, Fuftice,—lt is in general of much more im. 
portance to have a fixed rule, than what the rule is. H 


ed, it might have been a very proper one; but the court 
in the —_ Rex v. Loweſs, can hardly have” gone upon 


there, 
the two pariſhes the longett ka had 
'The order of ſeſſions quaſhed. 


principle is recognized as to ſettle- 
ments gained by a ty oy dy 
Willes, and Buller, Juſtices, in Rex v. 
Sandford, T. 26 Geo. 3. 1 Term Reg. 
281. 284, 295. | 


in which of 
been [3]. | 


. [+135] In Rex v. Toefton, E. 23 was confirmed by Lord Mangſeld, and 
Geo. 3. the rule in Rex v. Lowe/, as the reſt of the court. k 
ſtated in the prefent cafe by Balg, = 


have been de 


ſacto frequent- 


ly celebrated 
there. 


[ 659 ] The KINO againff the INHABIraxrs of 

3 .  NorTHREFIELD. ; 

A marriage FW © Juſtices had made an order to remove Abigal 
is void,.and =. Tones, the widow of Foſeph Jonet, from the pariſh 
no ſettlement of King's Norten, to the pariſh, of Northfield; which hal 
it ff del. Pariſh appealed to the Quarter Seſſons; and they con- 
brated in a firmed the original order; and ſtated ſpecially: 

on ered. That the pauper Abigail Fones, being, whilſt ſole, 3 
e ſettled inhabitant at King's Norton, in the year 1775 in- 
though mar. termarried with Joſeph Jones, a ſettled inhabitant at North- 
riages may field, at Buertyhiillchapel, in the pariſh. of King fwinford, in 


the county of Stafford, which was erected in the year 176% 
and then duly conſecrated, and in which divine ſerviee 
had been publicly and regularly celebrated ever fince; 
and wherein bannt of marriage lad been afien publiſhed, and 
marriages celebrated previous to the marriage in queſtion: 
That the ſaid chapel was a new one, erected ſince the 
marriage act, and not erected on the foundation of one 
that was ancient; and no act of parliament was obtained 
for erecting the ſaid chapel, or for celebrating marriages 


there. 


The two orders being removed by certiorari into this 


court, the only queſtion appeared to be, whether the 
marriage, upon the facts ſtated relative to the chapel, 
was void, by the proviſions of the ſtatute: of 26 Geo. 2. 


It 


4 33. 


1 


* 
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It is enacted, hy d 1. of that ſtatute, that, from and 
after the 2 5th of March 1754, all banns of matrimony 
ſhall be publiſhed in the pariſh church, or it ſome public 
chapel, if which public chapel bannt of matrimony hive been 
uſually publiſhed, of or belonging to the pariſh or chapelry 


| wherein the perſons to be married ſhall dwell; and, by 


$8. that, if any perſon ſhall,” (from or after the date 
above-mentioned,) ſolemnize. matrimony in any other 
place than a church, or -public chapel where banns have 


every perſon knowingly and wilfully ſo offending, ſhall be 


been uſually publiſhed, unleſs jd ſpecial licence, &c. 


60 
1781. 
The K tue 
againſt 


Nox rn- 
FIELD, 


deemed guilty of felony, &c. and all marriages ſolem- ' 
nized, (from and after, &c.)'in any other place than a 


church, or public chapel, (unleſs by ſpecial licence, &c.) 


ſhall be null and void to all intents and purpoſes whatſeever. 


When the Attorney General moved for a rule to ſhew 
cauſe, why the orders ſhould not be quaſhed, Lord Mans- 
FIELD ſeemed to diſcourage the attempt to try a queſtion 
of ſuch ſerious conſequence, in a collateral way, on a ſet- 


| Uement caſe; and ſaid, he would turn the pariſh com- 


ining of the removal, round, if he could. 

Bearcroft now ſhewed cauſe. He admitted, that, when 
the validity of a marriage under the marriage- act, becomes 
a queſtion in the caſe of a ſettlement, it 1s not neceſſary 


[660] 


that there ſhould have been a ſentence: of the ſpiritual 


court, int order to entitle the parties intereſted to ſhew 
the nullity of ſuch marriage. This had been determined 
in the caſe of Rex v. Preſton near Fever ſham (a). But he 


contended, that the words uſually pub iſhed” in the act, 


ought to be conſtrued to mean,” ** uſually publiſhed at the 
lime when the marriage in queſtion took place.” If ſo, there 
was enough ſtated in the caſe, for the court to confider 
this as a chapel in which banns had been uſually publiſhed. 
The word“ often” is nearly tantamount to“ »ſzally ;” but, 
if it were not, yet, as it is a rule that an order of ſeſſions 


is always to be ſupported, unleſs ſomething appears ex- 


preſsly on the face of it which ſhews it to be againſt law, 


the court would intend this to be ſuch a chapel as the 


2 required, there being no direct aſſertion of the con- 
trary. The act, he ſaid, was ſuppoſed to have been drawn 
by a very eminent perſon (6); it had been warmly op- 
poſed; and, if the intention had been to reſtrain the ce- 


lebration of marriages to pariſh churches and to chapels . 


in which barns had been uſually publiſhed before the act, 
it was probable an explicit enactment to that effect would 


have been introduced. If the conſtruction contended for 


on the other ſide ſhould prevail, this act would prove a 


trap to clergymen and innocent perſons, who could — 


(a) M. 33 G. 2. Burr. Settl. ca. (%) Lord Hardwicke, 
0. 154. 
Q4 
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1781. be expected to ſeareh into hiſtory; $0 diſcover the exact 
— time when marriages firſt began to be celebrated in any 
The King ee ene chapel. It was hard perhaps to draw a line, 
againſt but, here, an uſage was clearly eſtabliſhed long before 

NozTH- this marriage took place. | = ok 
. FIELD. The Attorney General, and Batt, argued againſt the va- 

lidity of the marriage. They faid, the act was to be 

conſtrued as if the caſe had happened the day aſter it 

paſſed, Uſage ſince could not vary the caſe ; for, to give 

operation to uſage, it muſt have a legal commencement, 


\ becauſe 7 initio non valet, tractu temporis non conva- 


leſcit. ents of hardſhip and inconvenience could 

only be reſorted to, when the law was doubtful, but here 

[ 661 J the words of the ſtatute were clear. This was no more 
u trap than any other prohibitory law. After the paſſing 

: of the act, no marriages had been attempted to be cele- 
brated in Lincoln - Inn Chapel, Gray's-Inn Chapel, and 
| many others, although they were old chapels; becauſe 
banns had not been uſually , publiſhed in them; and it 

would be abſurd, if a chapel ereQted ſince the act ſhould 

be in a better ſituation, in that reſpect, than thoſe which 

Hhaad exiſted long before. 25 | 

Lord MansFiELD,—For a long time; I was much averſe 
to a determination of this point, in ſuch a queſtion, and 

between ſuch parties. But, upon more conſideration, I 

think we ought now to decide it. If there has been an 

abuſe, we ought to ſtop it as early as poſſible. A dela 

might lead to a ſuppoſition that we doubt, where in trut 
we do not; and any ſubſequent inconyenience,, in con- 
ſequence of our ſuppoſed doubt, would be chargeable up- 
on us. I remember, when I was Attorney General, | was 
obliged to proſecute the miniſter of the Savoy, who in- 
© ſiſted on the right of marrying without licence, and 
taking advantage of a diſpute then ſubſiſting between 
the Crown and the duchy of Lancaſter, ſheltered himſelf 
ſometimes under the one, and ſometimes under the other. 
He had married many couples in a year, and many chil- 
dren had been born under thoſe marriages. But it was 
neceſſary to ſtop the abuſe, even after it had gone ſo far; 
and he was convicted. Time, or the interpeſition of the 
legiſlature, may cure the marriages which have been al- 
ready ſolemnized in this chapel [1]. The act clearly 
meant chapels exiſting at the time. It ſays church or 
chapel belonging to the pariſh or chapelry where the 
| | parties 


the cqurt in this caſe was known, Lord c. 33. and conſec rated, valid in law, 
Braucllamp introduced a bill into par- and to exempt the clergymen who had 
liament, which paſſed into a law, for celebrated ſuch marriages, from the 
making all marriages which kad he penalties of that ſlatute. Y:de 21 Geo. 
celebrated in any parith church or 3. c. 33. | 


(1] WED determination of public chapel, erefied ſince 26 Geo. 2. 
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patties reſide. here is no chapelry here. I am of opi- 178 1. 
nion, that this marriage was void by the proviſions of the Cv, 


ſtatute. | 5 , 
4 5 Both the orders quaſhed. 
| | | , | ö 1 ' 4 . q [ 662 ] 
The KING qgainſt PiTTs. Friday, 
25th May. 


ON Friday, the 4th of May, Bearcreft. obtained a rule n order of 
to ſhew cauſe, why an order of baſtardy made npon baſtardy ſta- 
the defendant, by two Juſtices for the county of Here- ting © where- 
fird, and confirmed by the court of Quarter Seſſions for 4 20 b. hen „, 
that county, ſhould not be quaſhed. The objections he « 3 
then ſtated were; 1. That, in the caption, the two Juf- without ar 
tices were ſaid to be reſiding near unto the limits of 2 
the pariſh of, &c.” and the words of the ſtatute are, in an. charged 
or next unto the limits, Cc.“ (a); 2. That the order con- is the putative 
tained no expreſs adjudication, and was therefore void father; is void. 
according to the caſe of Re# v. Perkaſſe (o). | 
On Saturday, the 19th of May, Bower ſhewed cauſe 
Upon examining the original order, it appeared, that 
the word in the caption was © next” and not near; 
and there remained, therefore, only the ſecond objection 
to be conſidered. The order, was, in a great meaſure, 
in the ſame form with the precedent in Burn's Juſtice (c), - 
but with the omiſſion of the following clauſe : 
« We, therefore, upon examination of the cauſe and 
« circumſtances of the premiſes, as well upon the oath 
« of the ſaid A. B. as otherwiſe, do hereby adjudge him 
« the ſaid C. D. to be the reputed father of the ſaid 
* baſtard children.“ { 
Bower contended, that, as the ſtatute of Elizabeth does 
not reps any particular form, if enough appears on 
the face of the order to authorize the act of the Juſtices 
in charging the ſuppoſed father, that is ſufficient. . The 
caſe in Siderfin is not ſo deciſive as it would ſeem to be 
from the manner in which it is ſtated by Burn (d), for 
it appears, in Siderfin, that the objection on which the / 
order was quaſhed, was, that the ſum was unreaſonably 
ſmall (viz. ad. per week,) and this point about the ad- 
judication is mentioned after the deciſion, and, then, with- 
out any poſitive opinion of the court upon it. The 1100 


- 
* 


principle muſt govern with regard to orders of baſtard 

and orders of removal, and none of the determinations 

upon orders of removal will be found to warrant the 

preſent objection. In Rex v. Weſtwood (e), there was 1663 


; nothing 
(a) 18 Eliz. e. 3. $2, 40 1 Burn. 193. 13th Ed. 
(5) E. 20 Car. 3. 2 Sid. 363. (e) H. 4 Cie. 1. 1 S. 73. Batt. 
(c) 1 Burn, 189. 13th Ed. 198... - ; 
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1781. nothing in the order to y the want of an.expref 
N The ſame obſervation applies to Neu v. | 
| The Kine Minchinhampton (c), for it was not at all ſtated, there, 
\ - againſt that the pauper was likely to become chargeable. In 

PitTs. Stallinburgi v. Haxhay (d), the words only were, © we 4, 

believe; in Waltham Magus v. Waltham: Furva (+, | 
af ave are eredibly informed; and, in Berry v. Arun- f 
del (f), © whereas complaint hath been made to us.” In the 
| 


preſent caſe, the Juſtices, have expreſsly ſaid, where 
ij hath appeared to us, c.“ and, in Suddlecomb v. Bur- 
waſh (g), Lord Ho rr ſaid, that was ſufficient; and the 
ſame thing was afterwards determined in a caſe of Rr 
v. Darnal (), mentioned in the Report of Suddleromb v. 
| Burwaſh. Bearcreft, on the other fide, inſiſted, that the 
adjudication is the moſt important, and an indiſpenſable | 
part of the order, and cannot be ſupplied by implication, 
t is true, the court is not ſo ſtrict, with regard to orders 
of Juſtices, as in the caſe of convictions, but ill, it 
muſt appear, upon the order, that the Juſtices had 20 
authority for what they did; and, without an adjudica- 
tion they have no authority. They act both as jury and 
judges, and the order muſt contain both a verdict and 
judgment. In indictments founded en the common law, 
nothing can be ſupplied by inference ; and, à fortiori, no- 
thing ſo material as the adjudication. can be intended in 
the caſe. of particular juriſdictions created by flatute. If 
defects of this fort could be cured by le no or- 
der would ever have been held to be bad. The coutt 
will pay regard to precedents long eſtabliſhed, and ap- 
proved; and this order, though framed after the prect- 
dent in Burn, has left out the moſt eſſential part. In Rex 
v. Perkaſſe, the rule to ſbew cauſe was granted on the ob- 
jection as to the ſmalineſs of the ſum; but it is clear, 
from an attentive peruſal of the caſe, that the ultimate 
deciſion went upon the want of adjudication, Moſt of 
the caſes cited in ſupport of the order make againſt it; I 
and there is a material difference between the caſe put 
by Hor, in Suddlecomb v. Burwaſh, and this cafe, for 


” OO f/ i WO Op UE NE ES 


the caſe he puts is of a ſabſtantive declaration, that it 
*© has appeared, Ac.“ and fo probably the order ran in | 
the caſe there referred to, of Rex v. Daun; but, here, h 
{ 663 ] the words © it hath appeared to us,” are coupled with the 2 

evidence [1], and do ndt ſeem to differ, in meaning, from 
ue de believe,” in Stallinbur gi v. Haxhay, where the a 
| | .- Treaſon [ 

le) E. 3 C. 2. 2 Sf, Ca. qa. E. o. z. 1 Salt. ; 

Bott. 347. 3 Burn, 475. 13t Ed. Bury. @ / P 2 I Salk. 1. 4 
i 1 hy SES pede BY 
8 4 Geo. tr. rn, 476.1 1] They are the 0 
14. I $7 Ca. ba, a 8 MS ere ter - ods 


() E. 10 Geo. 1. 3 Burn, loc. cit. 
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reaſon given for quaſhing the order was, (and which equal= 1781. 
ly applies here,) © that a man may believe a thing on un- 
« certain evidence.” e 9 The King 
Bur Tx, Juſtice, having mentioned Rex v. Græueſendſa), againſt _ 
ſtated in Bott, - Where, 3 to his account of it, FITTs. 
there was no adjudication of the birth of the child in the 
riſh but under a © whereas,” and the court held that to 
be fullicient,—th&Tourt deferred giving their opinion till 
there ſhould be an opportunity of enquiring more fully 
into the circumſtances of that caſe. | 
Lord MANSPIELD abfent. 4 
This day, his Lordſhip was in court, but not hing 
' heard the argument at the bar, the judgment was delivered 
by WILLES, Fuſtice, to the following effect. 
W1LLES, Juſfire, (after ſtating the objection, and ob- 
ſerving upon the eaſes of Rex v. Perkaſſe, and Suddlecomb v. 
Burwaſh,)—The caſe of Saint Giles s Cripplegate v. Hack- 
ney () ſeems to be more like the preſent than Suddlecomb v. 
Burwaſh. In that laſt cafe, the dium is as was ſtated by 
Mr. Bower ; however, the. report coneludes, by ſaying 
there ought to be a particular averment, Oc.“ and, in 
Saint Giles's Cripplegate v. Hackney, the order runs very much 
in the fam& manner as here, viz. © whereas on oath made 
* by the faid E. F. it appears that her huſband was laſt 
« lepally ſettled at Hackney ;” and that order was quaſhed, 
e becauſe there was no judgment of the Juſtices concerning 
« the laſt legal ſettlement, but only the oath of the wo- 
„man“ (c). We have looked into the proceedings in Rex 
v. Graveſend, and we find, that there was an expreſs ad- 
judication in that caſe. We are, therefore, all of opinion, 
that this order cannot be ſupported. 
| Both the orders quaſhed, 
(a) E. 15 Geo. 2, Bott. r04. (c) Salk. loc. cit. 
% E. g Will. 3. Salk. 478. 


Barsrow again Warent and Puch, Sheriff [, 665 ] 
of MIDDLESEX. OO. 


N laſt Hilary Term, on Thurſday, the 25th of Fanuary, In an action 
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9 the demiſe, but if it does, and they are not proved as ſtated, there ſhall be 
u ROY | 


* 1] That proviſion only extends the tenant in poſſeſſion holds, and not 
o the immediate landlord of whom tos ſuperiot or ground landlord. Ma/- 
| ten 
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1781. houſe let from year to year by the plaintiff to Pope, without 
paying or contenting him for a year's rent then due, and of 
Br1sTow which the defendants, before the removal of the goods; 
againſt had notice [* 2]. 
Water. The declaration ſtated the demiſe, as follows: 

« The faid plaintiff, on, fc. demiſed, to one Benjamin 
Pepe, a certain meſſuage, Fc. to have and to hold unto 
the ſaid Benjamin, from the feaſt of St. Michael, then next 
following, for and during the term of one year from thence 
.next enſuing, and fully to be compleat and ended, and fo, 
from year to year, for ſq long as it ſhould pleaſe the plain- 
| tiff, and the faid Benjamin, yielding and paying, therefore, 
- yearly and every year during the ſaid term, unto the plain- 

tiff, the yearly rent or ſum of, Ac. by four even and equal 

quarter ly payments; to wit, at the Feaſt of, Cc.“ | 
The principal witneſs called on the part of the plaintiff, 
was Pope himſelf; who proved, that the plaintiff let the 
houſe to him, by parol, for a year, and that there was n 

ſtipulat ion about any time or times * the payment of the rent. 
It was-contended, at the trial, (which came on before 
Lord MaNnsFIELD, at the Sittings for Middleſex, ) that, as 
the plaintiff had laid a demiſe with a refervation of rent 
payable quarterly, he was bound to prove it exactly as laid; 
and that, having failed in that proof, he ought to be non- 
ſuited. His Lordſhip over- ruled the objection, being then 
of opinion, that enough of the demiſe as laid had been 
proved to entitle the plaintiff to his action. The preſent 

rule was moved for, on the ground of a miſdirection. 

On Thurſday, the 3d of May, the Attorney General, and 
Dunning, ſhewed cauſe, and urged, that the contract was 
not the gift of the action; the material part was, that a 

L 666 ] year's rent was in arrear, and that having been proved, the 
© plaintiff had ſhewn enough to entitle himſelf to a verdict. *» 

Wood, on the other fide,” inſiſted, that, as the plaintiff 

had ſet forth the particulars of the contract, he was bound 

to prove them as laid; and, for this, he cited; — An Anomy- 

mous Caſe in Lord Raymond, where, a promiſe being laid, 
&« to deliver good merchandiſeable wheat,” and the evidence l 


being of a promiſe to deliver © good ſecond fort of wheat,” y 
Lord HoLT held the variance to be fatal, and nonſuited t 
the plaintiff (a) Te King v. Nudigate (b), where, upon 0 
a traverſe of an office found, the iſſue being, whether | 
J. S. deviſed © to J. N. and his heirs” or not, and the 
if Jury 
ter Bennet's caſe, B. R. M. 1 Geo. 2. landlord. Darling v. Hill, B. R. E. 
2 Stra. 787. 9 Geo. 2. Ca. Temp. Hardw. 255. 
[= 2] It ſhould ſeem, in ſucha (a) Bedford Aſſizes, 12 V. 3. 1 LA K 
cafe as the preſent, that the court, on Raym. 735. 
motion, would make a rule on the (6) B. R. E. 6 Car. 1. Sir M. Jones, . 


ſheriff to pay the year's rent to the 224- 


3 


7 F n a 


: 
p - 


* 


« remainder to J. N. in fee,” the court adjudged quod non 
« deviſavit modo et forms Sands and Taſb 


where, in an action of debt for rent, the plaintiffs declared againſt / 


on a demiſe, -* for 1 5/.*rent per annum, under a power WriGur. | 
4 to make leaſes for twenty-one years,” and the evidence be- 


ing of a denſe. ** for 1 5. rent per annum, and three fowls,” 
under a power to make leaſes for twenty-one years in poſſeſ- 


| ſim, and not in reverſton, rendering the ancient rent, and not 
diſpuniſhable of waſte,” Lord Holt directed a nonſuit And. 


Savage, qui tam, v. Smith, which was afterwards ſtated by 
Lord MANSFIELD in delivering the judgment of the 
court (d). | . 
The caſe ſtood over till this day. N 
Lord MANSFIELD, (after ſtating the caſe, I am very 
free to own, that the ſtrong. bias of my mind has always 
leaned to prevent the manifeſt juſtice of a cauſe from being 
defeated or delayed by formal flips, which ariſe from the 
inadvertence of gentlemen of the profeſſion ; becauſe it is 
extremely hard on the party to be turned round, and put to 
expence, from ſuch miſtakes of the counſel or attorney he 
employs. It is hard alſo on the profeſſion. It was on this 
ground that I over-ruled the objection in this caſe ; but I 
am ſince convinced, both on the authorities which I am 
about to mention, and on the reaſoning in them, that I 
was wrong, and that it is better, for the ſake of juſtice, 
that the ſtriq rule ſhould in this caſe prevail. I have al- 
ways thought, and often ſaid, that the rules of pleading 
are founded in good ſenſe. Their 0 are preciſion and 
brevity, Nothing is more deſirable for the court than pre- 
ciſion, nor for the parties than brevity. It is eaſy for a 
party to ſtate his ground of action. If it is founded on a 
tecd, he needs not ſet forth more than that part which is ne- 
ceſſary to entitle him to recover [+ 1 36]. If he ſtates what is 
impertinent, it is an injury to the other party, and may be 
ſtruck out and coſts allowed, upon motion [+137]. Ire- 
member a caſe, where, in an action on one covenant, the 
whole of a very long deed was ſet forth. The court refer- 
red it to the Maſter, and all was ſtruck out except the oo- 
venant on which the action was brought, and coſts paid to 
the amount of 1001, When I ſay that the plaintiff needs 
only ſet forth that part of a deed on which his action is 
founded, I do not mean to ſay that even that is neceſſary. 
He is not bound to ſet ſorth the material parts, in letters and 
words, It will be ſufficient to ſtate the ſubſtance and legal 


effeft. 


[ 667 J 


(e) Surry Aﬀizes, 1 Au. 2 Ld. [+137] Vide Price v. Fletcher, B. 
Raym. 7555 R. H. 18 Geo. 3. Cœtop. 727. Rex v. 
4) Infra, p. 668. wy, 455 — Geo. 3. ſupra, p. 193. Rex 
[t 136] Vide Dundaſi v. Lord Wey- v. Lord Waltham, 7. 25 Geo. 3. 
Reuth, B. R,. M. 18 Geo. 3. Cen. 665, | ; 
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1781. 2 Tat is ſhorter, and not liable to miſteoltals, and 
my) literal miſtakes. Here, that method might have been fol- 
Buaisrom Jowed.. It certainly. was not neceſſary to allege this part 
. aga-nalt of the leaſe that relates to the time of payment, in order 
Watenx. to maintain the action. But, ſince it has been alleged, i 
was ntceſſary to prove it. The diſtinction is between that 
which may be rejected as ſurpluſage, (which might have 
deen {truck out on motion, ) and what cannot. Where the 
declaration contains impertinent matter, foreign to the 
cauſe, and which the Maſter, on a reference to him, would 
ſtrike out, (irrelevant covenants for inſtance,) that will be 
trejectod by the court, and need not be proved. But, if 
the very ground of the action is miſ-ſtated, as where you 
undertake to recite that part of a deed on which the action 
is founded, and it is miſ-recited, that will be fatal. For 
then, the caſe declared on is different from that which is 
proved, and you muſt recover ſecundum allegata et probata. 
This will reconcile all the caſes. In the preſent inſtance, 
the plaintiff undertakes to ſtate the leaſe, and ſtates 1 
falſely. There are many authorities which go to prove 
this diſtinction. I will mention three, (which are very 
ſtrong,) where matter, which it was unneceſlary to ſet 
forth, being ſtated, and not proved, the variance was held 
to be fatal. The firſt is the caſe of Cudlip v. Rundle (a). 
There, —in an action by a leſſor againſt his tenant, for neg- 
ligently keeping his fire, by means whereof the houſe wa 
conſumed,—a demiſe to the defendant for ſeven years was 
ſtated in the declaration; the defendant pleaded, that the 
plaintiff did not demiſe modo et formã; and iſſue being 
joined, it appeared, on the finding by the jury in a ſpecial 
verdict, to be a leaſe at will. The court agreed, that the 
action would have lain againſt the defendant as tenafht at 
will; but, as the plaintiff had ſtated him to be a leſſee for B 
years, and had proved him tenant at will, the variance was 4 
held to be fatal, and there was judgment for the defendant. 5 
The next is the caſe of Savage, qui tam, v. Smith, in the 5 
Common Pleas (b). That was an action of debt againſt a | 
ſheriff's officer, by an informer. The declaration ſtateda $ 
judgment, and a fieri facias upon that judgment. The 2 
freri facias was given in evidence, but not the ju he 
and the court held, that, though it might be unneceſſary to w 
aver the judgment, yet, having been averred, it ought to 
be proved; and my Lord Chief Juſtice Dx Gx EY expreſſch ke 
went upon the diſtinction between immaterial and impert!- 
nent averments, and ſaid, that the former muſt be proved, 
becauſe relative to the point in queſtion [1]. The third caſe 
i 
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(a) B. R. T. 2 V. & M. Carth.202. word © material” is printed inſtead of / 

(5) T. 16 G.. 4. 2 Blackf. 1101. © immaterial,” in the report of this 

[1] By a miſtake of the preſs, the caſe in 2 Blackf. 1104. . - 
certain 
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nd s Shute v. Hornſey in this court (e). That was an action 1781. 
ol- for double rent on the ſtatute (d). The declaration ſtated x 
art 2 leaſe for three years; but, on the evidenee, it appeared, Bzxisrow 
der that the leaſe for three years was void, under the ſtatute of againſt 
"it frauds ; and that the defendant was only tenant from year Wxicar. 
hat to year. This was ſufficient for the purpoſe of the action; 
ave but a leaſe for three years having been laid, and not proved, 
the the plaintiff was nonſuited; and a rule for ſetting aſide the 
the nonſuit having been obtained, it was, upon the argument 
ud of the caſe, diſcharged. Theſe authorities are in point to 
[ be the doctrine I have laid down. But perhaps, notwithſtand- 
if ing the weight of the caſes, if that doctrine were dien 
you detrimental, and the ſetting it right would be attended wit 
tion no miſchief,” as it is only a mode of practice, it might de- 
For ſerve conſideration. But I believe it ſtands right, and upon 
h s the beſt footing ; for it may prevent the ſtuffing of declara- 669 ] 
ata, tions with — unneceſſary matter, becauſe of the danger 
nee, of failing in the proof; fy; may lead pleaders to confine 
2s 1 themſelves to ſtate the legal effect. We are all of opinion 
rove that the verdict ſhould be ſet afide, and judgment of non- 
very ſuit entered. fi | - | 
) = | The rule made abſolute [+ 139]. 
(a). certainly was the yord uſed by De quired in this caſe of Brie v. 
neg. Grey, Chief Juſtice, as appears, not Mrigli, holds only in caſes of records 
4 only from what is here ſaid by Lord and written contract. V ide King v. Pip- 
OA MansFIELD, but alſo from a very pet, B. R. E. 26 Geo, 5 I Term . 
4 the accurate manuſcript note I have ſern 235. and Gwinnet v. Philips, B. R. E. 
dei of Savage v. Smith, and indeed from 30 Geo. 3, 3 Term Rep. 643. In Ba- 

ny the context in Blackflone's own report. ker v. Edmunds, B. R. M. 23 Car. 1. it 
ectal (e) E. 19 Gee. 3. 1 was reſolved, that, in an action upon 


(4) 11 Gee. 2. c. 19. { 18. 


a eontrad itſelf, if the party miſtake 


int at [1139] ie Carliſe v. Tears, the ſum a on, he fails in his ac- 
ee for B. R. M. 18 Geo. 3. Coup. 671. tion; but if he bring his action upon 
Fide, alſo, More v. Muſgrave, Hob. 18. the promiſe in law, which ariſes from 
Want. but corrected in 1 Roll. Abr. 8 50. the debt,” (the common caſe of inde- 
in the . 11. Pope v. Stinuer, Cam Scacc. bitatus afſumpfit,) „ there, though he 
int J. 12 Tac. 1. Heb. 23. H Roberts miſtake in the ſum, he ſhall recover.” 
mar v. Herbert, C. B. M. 12 Cur. 2. 1 Allan 28, 29. in Smith v. Hickſon, 
a Sid. 5. Wyvill y. Shepherd, C. B. H. B. R. T. 7 Geo. 2. Lord Hardwicke 
The 29 Geo, 3. H. BE. 162. Barbe v. Par- fays, © in contracts it is neceſſary to 
ment, ter, C. B. M. 30 Geo. 3. H. Bl. 284. prove allthe charges in the declaration 
ary 10 which three laſt cafes are inſtancesof exactly in the manner they are laid.” 
ght to Variations not held fatal, and it now Cafes Temp. Lord Hardw. 54, 55 
oreſly Wl Leas ſettled, that the ſtrictneſs re- Ll 4 
apert!- | 
roved, . . 72 W EF riday 
45 Pack again . N 
CTION of debt on a bond, executed at Ve ſtminſter, By the infol- 
ds on the 21ſt of November 1779, for the penal ſum Mea 18 Gr 
= A 2500. 3. c. $2. the 
aterial inſolvent 18 4} - ; 
tain ill of 3 to bonds , een the day in the act, but xr ge 
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1781. 


againſt 
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2504. The defendant, by his plea, confeſſes the debtz, 


« But,—in' purſuance of an act of parliament, c. (18 Cen. 
4 3. c. 52.) in diſcharge of fis 3 ſrom the execution of 
* the judgment to be obtained againſt him in that behalf 


Waäararz. „ by the plaintiff, according to the form and direction of 


[ 670 ] 


that aft,—ſays, that he was beyond the Teas in foreign 
parts, on the 10th of March 1778, and was duly diſ- 
charged, according to the ſaid act, at, Ic. on the 3d 
of November 1778 ; and further ſays, that the ſaid debt 


for which this action is brought, was contracted before 


„the roth day of March 1778, to wit, c. wherefore 
he prays judgment, and that his perſon may be diſcharg- 
ed from the. execution of the judgment to be obtained 
« againſt him by the plaintiff in this action, according to 
the form of the ſaid act, Ec.” Replication; That the 
bond was made at the time and. place in the declaration 
mentioned: Then ſets forth the condition; which was, to 
pay 125. with lawful intereſt on the - 21/} of | November 
1778: Then avers, that, after the making the bond, and 
after the ſaid 10th of March 1778, and before ſuing out 
the original writ, to wit, on the ſaid 21ſt of November 
1778, in the condition mentioned, the ſaid ſum of 125]. 
firft became due, according to the tenor and effect of the 
ſaid condition, and not at any time before : 'That the de- 


fendant had not paid it then, nor afterwards, but that it 
ſtill remained unpaid; by reaſon of which ſaid premiſes, 


the bond became forfeited, and the ſaid debt and cauſe of 
action thereby and thereupon accrued, after the ſaid 10th 
of March 1178.—General Demurrer. „ ; 
The queſtion in this caſe turned upon the conſtruction 
of the words of the act of parliament, which are: That, 
& if any action is brought againſt a perſon who has taken 
* the benefit thereof, for any debt due before, &c.“ he may 


plead, in diſcharve of his perſon, that ſuch debt was con- 


66 tracted or due before, &c. (a).“ | 

The caſe'was argued, on Friday, the 11th of May, by 
ee — ſupport of the demurrer, and by Law, for the 

aintiff, 0 
: Mood admitted, that the particular clauſe in the act on 
which the queſtion here more immediately turned, and 
which dire&ts the manner of pleading, is not very accurate- 
ly penned; but he contended, that, if the whole act was 
taken together, it would be manifeſt that it was the inten- 
tion of the legiſlature, that debts under the circumſtances 
in this caſe, ſhould be diſcharged by the act. This, he 
ſaid, appcarcd clearly from the 37th ſection, which pro- 
vides, that no perſon diſcharged by the a& ſhall be impri- 
ſoned for any debt, bond, &c. contracted, incurred, oc. 


calioned, owing, or growing due, before, Ic. and that, if 


: ” . b arreſted, 
(a) 18 Geo. 3. c. 52. C40. 
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arreſted, ſuch perſon ſhall be, releaſed by any judge of the 
whe” hich the proceſs iſſued, = 2 * of 
ace, We. . r 2 46 LANE ETIZS 
1 on the other ſide, inſiſted, that inſolvent aQs 
ought not to be conſtrued with greater latitude in ref] 
to the inſolvent, than the bankrupt laws in reſpect of the 
bankrupt; and that a bond, made before bankruptcy, but 
not due till after, was not proveable under a commiſſion, 
nor diſcharged by the cirtificate, till a ſtatute was expreſsl 
made for that purpoſe (3). He obſerved that the 37t 
ſection of the inſolvent act only applies to the caſe of 
iſmers, not of fugitives like this e and con- 
tended that, till the day of payment, in the caſe of a bond, 
the debt does not exiſt. | 8 

Lord MANSFIELD ſaid, he thought this very point had 
been determined upon ſome former inſolvent act, and de- 
fired the caſe might ſtand over, to give an opportunity of 
enquiring if there had not been a deciſion upon it. 

And, now his Lordſhip mentioned, that the yery ſame 
queſtion had occurred in a caſe of Workman v. Leake, and 
had been determined, H. 14 Geo. 3. (c) [+ 139]; that by a 
note he had ſeen of that caſe, it appeared, that the court 
had held, that a debt due by a promiſſory note, though 
not payable till after the day in the act, yet was debitum in 
preſenti, and that, as ſuch, it was diſcharged; differing 
from a debt only payable on a contingency, which would 
not be diſcharged, unleſs the contingency had happened 
before the day; and that he had then mentioned, that he 
and the other Judges had been reminded of various in- 
ſtances where they had diſcharged from arreſts, under- 
ſimilar circumſtances to thoſe of the caſe then before them, 

Judgment for the defendant. 

(6) 7 Geo. 1. c. 31. C1, 2. 

(1) By & 47. the ſtatute may be 
pleaded to action on debts of priſoners, 
if contraſted before the 28th of Ja- 
"ary 1778, and of fugitives, if be-, 
fore the roth of March 1778. Yet 
by g 37. proviſion is only made for 


a ſlip in drawing the act. 
(c) roth Fs. 


BaiLey againſt WII EKIxSOx. 


670 


1781. 
Eo md 


l 
againſt 
WuaBaATE. 


[61] 


the ſummary diſcharge from atreſts 
for debts contracted before the 281. of 
January 1778. This muſt have been 


[+139] That caſe of Workman v. 
Leake has been fince reported, Cowp. 22. 


Saturday, 
26th May. 


3 a rule to ſhew cauſe, why there ſhould not be The inſolvency 
judgment as in caſe of a nonſuit againſt the plaintiff, 13 
the cauſe ſhewn was, that the defendant had become in- 


ſolvent ſince the action brought. Werden 
BULLER Juſtice, ſaid, he had known the rule for judg- — gm 

ment as in caſe of a nonſuit, refuſed on this ground, in — prin 
Vor. II. 9 Wo former ment as in caſe 


of a nogſuit, 


NN 
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1781. former inſtances; and that it would be extremely hard, if 


BAILIEv 
againſt 
W1ILK1N- 
SON 


Saturday 
_ 26th May, 
A ſheriff or 
his*oſficer is 
not liable to 
an action of 
falſe impriſon- 
ment, for ar- 
reſting a certi- 
f eated bank- 
rupt, a peer, a 
diſcharged in- 
ſolvent, or a 
perſon who 
took advantage 
of the ſtatute 
of 20 Ges, 3. 
c. 64. made on 
the occaſion 
of the priſons 
in Lenden be ir g 
burut by the 
rioters, al- 
though the 
party, in ſuch 
caſes, is privi= 
leged from 
arreſts, 


UL 1 672 ] 


charge o 


—— 2 party ſhould be obliged to proceed, and put himſelf to 

| . without a poſſibility of recovering either debt or 
coſts. W "el 
PDayrell, for the plaintiff. —Sutton, for the defendant, © 


The rule diſcharged. 


TAaRLTON againſt FisHER and Others. 


THIS was an action of treſpaſs, and falſe impriſonment, 
— The declaration contained two counts; 1. For im- 
priſoning the plaintiff on the 27th of November 1780, at 


Bath, in * Somerſetſhire, and detaining him in priſon three 
days; 2. For impriſoning him at the ſame place, on the 


29th of December 1780, and detaining him eleven days, 
— The defendants pleaded, 1. Not guilty, upon which iſſue 
was joined; 2. To the firſt count, a juſtification, as 
ſheriff's officers, under a writ of attachment out of the 


court of Exchequer, directed to the ſheriff, and a warrant 


from him; 3. To the ſecond count, alike juſtifcation, under 
a precept in the nature of a writ of capias ad ſatisfaciendum 
from the court of requeſts in the city of Bath, directed o 
them as officers of that court, The plaintiff replied; 1. To 
the juſtification pleaded in bar of the firſt count, that, be- 
fore the time when, c. in the firſt count mentioned, and 
before the making of the ſtatute of 20 Geo. 3. c. 64. viz. 
on the 2oth of November 1779, he was arreſted, under « 
writ of latitat, directed to the ſheriff of Somerſet ſhire; that, 
afterwards, before the time in the ſaid count mentioned, 


and before the making of the act, viz. on the 3d of Fe- 


bruary 1780, he gave ſpecial bail to the action, and, after- 
wards, before the time in the ſaid count mentioned, and 
_ the making of the act, and before the priſons of the 
ing's Bench aud the Fleet, reſpectively, were repaired, or 
other priſon or priſons ſubſtituted in lieu thereof, reſpec- 
tively, and notice thereof given in the London Gazette, vix. 
on the 2 2 of 2 1780, he ſurrendered himſelf in dif- 
his bail, before Lord MANSTIELD, and was, 
thereupon, committed to the cuſtody of the marſhal ; that 
the tipſtaff · en tendered him to the Cid marſhal ; and that, 
in all things, he conformed to the rules and directions by 
the ſaid act of parliament preſcribed, concerning ſuch pri- 
ſoners who had ſurrendered in the manner in the ſaid act 
mentioned; by reaſon whereof, and by force of the ſaid 
aQ, at the time in the ſaid count mentioned, and from 
thenceforth he had been, and ſtill was, in the cuſtody of 
the marſhal, and was not liable to be arreſted by virtue of the 
writ in the faid plea mentioned ; of all which premiſes 4 
| | | 437 


— 
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ſaid defendants, at the time in tie ſaid count mentioned, had 1781. 

mtice; Then a fimilar replication to the ſpecial-plea iL 

bar of the ſecond count; and 3. A new aſſignment. on the  TaxLTON 

firft count, of another aſſault and falſe impriſonment.— To againſt. 

the replication on the firſt count the defendants rejoined, Fronen, | 

that the plaintiff did not conform to the rules and directions 

by the act of pathament preſcribed; on which rejoinder 

iſſue was joined; To the. replication on the ſecond count, 

they rejoined, that the plaintiff was not committed by Lord 

MANSFIELD to the cuſtody of the marſhal in diſcharge of [ 673 

his bail; on which iſſue was alſo joined; and, to the new f 

aſignment, they pleaded the general iſſue. 

A general verdict having been taken at the Aſſizes, for 

the plaintiff, by miſtake, Morris obtained a rule to ſhew 

cauſe, why the Poſtea ſhould not be amended, and made 

agreeable to the notes of the Judge who tried the cauſe, 

by entering the verdict for the defendants on all the iſſues, 

except on ſo much of — iſſue as related to the treſ- 

paſs mentioned in the firſt count, and on the iſſue joined 

on the juſtification pleaded in bar to the firſt count; and 

why the judgment ſbould not be arreſted. Ys 
The court having heard the counſel upon the ſubject of 

the amendments, and peruſed the judge's notes [+ 140], 

that part of the rule was made abſolute; and then the 

queſtion on arreſting the judgment was argued, by Mood, 

for the plaintiff, and Morris and Batt, for the defendants. 
The queſtion turned upon the conſtruction of the fol- 

lowing words in the ſtatute. of 20 Geo. 3. c. 64. $2. _ 
And ſhall not be liable to be arreſted by virtue of any 

* civil proceſs out of any court; and, in caſe they have 

" Fa, J ſhall be, ſo arreſted, ſball be diſcharged there- 

« from [I].“ ; PL 6 | 

For the defendant, it was argued, that the ſheriff and 

his officers were bound to execute the proceſs directed to 

them, and to keep the perſon arreſted till they were ſatiſ- 

hed of the truth of the ſurrender, and compliance with the 

regulations of the ſtatute, It could not bathe meaning 

of the legiſlature, that the ſheriff ſhould take upon himſelf 

the truth of thoſe circumſtances, upon the mere aſſertion I 

of the party, or give implicit credit to the marſha[l's certifi- 1 

cate. l 


[t 140] Yide Eddowes v. Hopkins, it ſays, that, on their complying with ., | 
E. 20 Geo. 3. ſupra, p. 376. Grant v. the rules and directions preſcribed by | 
Al, T. 21 Geo. 3. infra, p. 722. 62. the bail Hall be diſcharged, and 

[1] This ſection of the ſtatute only rhe defendants deemed and taken to be in 
pplies to perſons who had been afual- actual cuſtody ; but does not go on to 
in cuſtody, and ſet at liberty by the add, a, Mall not be liable to be ar- 
noters. By 5 6. the ſame fort of ſur* refted.” This difference between the 
reader as had by g 2. been preſcribed two clauſes was not taken notice of on | 
is 10 them, is preſcribed for perſons the argument of this caſe. I preſume | * . 
_ circumſtances like thoſe ſtated 9 6. was conſidered as adopting, by 

this plaintiffin — implication, all the proviſions of g 2. 
| A 


— ——_ 
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1781. ente [2]. The ſtatute does not operate 'as a ſuperſede, | 

CL ——_ but, 2 party will take advantage of it, the regular method ren 
Tron is to apply to the court, where he may make affidavit of had 
againſt the truth of the facts. The ſheriff has no authority to p 

PNs. him to his oath. Feme covert, are, every day, diſcharged is 

from arreſts; but no action of treſpaſs was ever brought in ſtat 


ſuch caſes; nor for arreſting perſons entitled r poi 

B | | If, in any fuch cafe, an action can be maintained, it mul q 
| be caſe, not treſpaſs, and that can only be againſt the pary, of 
* not againſt the ſheriff or officer; Salmen v. Percival (i, 1 
' Parſons v. Lloyd (b), Cameron v. Lightfoot (c). ehr 


n the other fide, it was faid, that the act had pointe ref 
out the means by which thofe who had furrendered might wit 
be known upon application to the marſhal, as they were an 
obliged to give him an account of their place of abode in [t 

writing (d), and the replication, in this caſe, expreſch fai 
charged, that the de fendants had wotice of the ſurrender and ref 
diſcharge, viz. © of all which premiſes, Ic.“ In Camern thi 
v. Lightfoot, the ground of the deciſion was, that the pro- ba 
tection of a witneſs, or party, eundo et redrundb, is the pr. hon 
vilege of the court, not of the perſon himſelf. It would we 
have been a good return to the writ, that the party hal 
conformed to the act, and ſo he could not arreſt him. 
Lord MANSFTIELD,— This is a direct action of trefpak, 
quare vi et armis, and not on the caſe; and there is this dif 
tindtion between them, which always ought to be attended 
to: In treſpaſs, innocence of intention 1s no excuſe; in 
caſe, the whole turns upon it; malice, or the quo, anima, i 
the very gif of the action. In this caſe, the notice is im. 
material: for it is contended, that the arreſt was illegal; 
and the queſtion ſingly is, whether the ſheriff muſt abſtain, 
at his peri], from arreſting any man who has. taken advan- 
tage of the act. It is argued as if the diſcharge under the 
act operated as a ſuperſedear. But the doubt will be, not 
on the act, but on the party; whether he is within it 
The fheriff muſt determine that queſtion, he muſt decide 
whether the ſFrrender was fraudulent, before he diſcharges. 
There is no doubt but there was a fraud upon the act i 
this caſe. The plaintiff, an inhabitant of Bath, gives 
ſpeoial bail before the riots, and then comes up to. Lan 
to free his bail and himſelf. Could the legiſlature 2 


IJ A practice had prevailed ſince diſcharge, 18 Ges. 3. c. 52. $ 37; Tit 
theact paifed for the marſhal to deliver marſhal's certificate was probably 
a ar den of the ſurrender and com- thought of, from analogy to the cop) 
pliance with the directions of the act, of the order in that 3 N 
td the party; but this is not | adept . (a) B. R. J. 6 Car, 1. Cro, Car. 100. 
by the ftatute. By the inſo vent acts, (6) C. B. M. 13 Ges. 3. 3 Will. zu. 
the party is to be releaſed from ar- (c) C. B. E. 18 Geo. 3. 2. Bach. 
reſts, by a judge, or two juſtices, n 1190. EH, 
ring tho copy of the order fer his (d $2. 
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that every bailiff ſhouldjudge, at his peril, whether the ſur- 1781. 
+ render and. diſcharge were fraudulent ? whether P 
of had been complied. with? It neceſſarily paſſed very pre- Tazriron 
* cipitately, from the urgeney of the circumitances; 7 againſt 
ped is no direction how the diſcharge is to be, which in the Fauna. ; 
in ſtatutes relative to bankrupts and inſolvents, is explicidly x, 
oe. pointed out; but the expr 5 *© ſhall not be liable to be 
Wl arreſted,” and RT 1 from the nature : 
af the thing, mean, *©* ſh diſcharged proper au- 
0 « thority.” The ſheriff is not bound not tb TH 716 he 
chuſes to take the truth of the facts upon him, arid not ar- 
ited reſt the party, he may, and the furrender and compliance 
ht with the ac will be à good return [+ 141]; but he will be 
vere anſwerable. The caſe of Cameron v. Lightfoot, is material. 
e in It is; there, ſaid, that grivilege will allowed but in 
ich fair caſes; and even then, treſpaſs. will not lie for the ar- 
and reſt. I am clear, that an action of treſpaſs does not lie in 
n this caſe, againſt the officers. Whether, if the defendants 
pro had done any thing oppreſſive, with full. notice of all the 
pr. circumſtances, an action on the caſe might be maintained, 
ould would be another queſtion. 
had 


WiLLES, Fuſtice,—l own'l Rs doubts im this caſe. 


There are two proviſions in the ac; r. That the pa 


paß, ſhall not be liable to be arreſted; 2. That, if he is arreſted, 
: dif he ſhall be diſcharged. Under the firſt, I think treſpaſs 
nded would not lie againſt an officer who ignorantly arreſts a 
in party who has taken the benefit of the act. But that is not - 


the caſe here; for it is ſtated, that the defendants had no- 
tice at the time of the arreſt, The party has no way of 
ſhewing, that he is not liable, but by producing the certi= 
ficate of the marſhal, which the ſheriff and his officers are 
bound to take notice of, in the ſame manner as in the cafe 


of a ſuperſedeas, Under the ſecond proviſion, I think treſ- 
\ nat paſs might lie, if the party were detained longer than was 
in it. necefſary for making the proper enquiries; but, here, the 
lecide olaintiff was only detained three * which: would be no 
aroes more than reaſonable time, But I lay my finger on the 
iQ in firſt part of the clauſe, which I think deciſive, that the ar- 
gives reſt was illegal; and there is a elear difference between 

illegal e 4 and arreſts: againſt privilege. Unleſs the 


cortificate has the effect of a ſuperſedear, the farſt part of 

the clauſe is nugatory. | | 
ASHHURST, Feng think this action is not maintain. 

able. A ſheriff is to. execute proceſs ifſuing out of a 

court of competent juriſdiction; and, though there be no ot, 

cauſe of action, or the prooeſo is erroneous, he is not re- [ 678] 

ſponſible. Phe plaintiff himſelf, in ſuch caſes, is only 155 

lable to an action on the caſe for nnn 


[+41] Such a return was held good in a' caſe of He v. Herrich, 
J. M. 22 Ges. 3. 8 0356 x TORR LI „ 


2 


7 


4 | 


5 1781. | 
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bail. But it is unneceſſary, here,/46/go into the queſtic 
of what remedy there might be againſt the party, ll 


« 


TazLTox would be extremely hard, indeed, upon 2 meriff, gr hi 


againſt 


FisBER. 


officers, if they were bound to enquire into the truth of 
the exemption, and determine it at their peril, The 
notice alleged in this replication is mere form. But, ſup. 
poſing there was actual notice, were the defendants bound 
to give credit to the allegation of the party ? Even if 
certificate was ſhewn, I ſhould doubt whether the officer, 
would have been juſtified in 'diſcharging him. It is | 


_ plaintiff's buſineſs to taxe care how he takes out his writ 


If he deliver it to the ſheriff, he takes all upon himſelf 
He may know, and take upon himſelf to prove, that the 


. furrender and other proceedings were fraudulent; and 
. ſhall the officer diſcharge the party on the production of 


.- a certificate, when the plaintiff has it in his power, per- 


haps, to ſhew fraud in obtaining it? If there were fraud, 
what defence could be ſet up to an action for an eſcape? 
The act could never mean, that every ſheriff ſhould ſend 


to London to enquire who had ſurrendered. | 


BULLER, fuftice,—This ſeems to me a very clear caſe. 
T do not feel the weight of the argument on the firſt part 
of the. clauſe of the act. As to the diſcharge, expreſ 


words would have been uſed if it had been meant to veſ 
new powers in the ſheriff. The meaning muſt have been, 


to veſt the my of diſcharge where, in other caſes, it 
was veſted before, viz. in the court out of which the 


proceſs iſſued; or, in vacation, in one of the Judges, 


' That ſatisfies the words of the act. In caſes of bankrupt, 


or inſolvents, what is done? Hundreds have been u- 


[677 ] 


reſted, but there never was an inſtance of an action 
againſt the ſheriff or his officers in ſuch caſes. The practice, 
in the caſe of bankrupts, is, to apply to a Judge, and 
verify the certificate by affidavit (a). How could the ſheriff 
aſcertain that the certificate. was ſigned by the commiſſion- 
ers? He cannot adminiſter, an oath. In the caſe cf 


inſolvent debtors, the proviſions for this diſcharge ure 
ſomewhat different in words, but are, in ſubſtance, I think, 


the ſame. I he party, there, is to be diſcharged ; not by 
the ſheriff, but by the order of a Judge, (or two Juſtices 


of the peace (b),) and there is, in the inſolvent ach, 


ſimilar words to'thoſe of the firſt part of the clauſe in the 


ſtatute now under conſideration ; for it is enacted, that 


* no perſon to be diſcharged by the act ſhall be impriſoned, 


„ tc. (c);” ſo that, if this is to be confidered as 2 


poſitive, injunction upon ſheriffs not to execute proceſs 
but at their periſ, falſe 4mpriſonment would lie in every 
caſe where an inſolvent has been · diſcharged by a Judge" 
| ke : | 2s, 0 


(#) ae 5, Ges. 2, c. 30. F 13. (e) Lid. | 
(6) 18 Geo. 3. c. 52. 537 £4 3% 
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8 0 


recent to have. much weight; but, as far as it goes, it _— ——— 
is againſt the idea that ſheriffs are to take apo them. TazrTox 
ſelves to diſcharge. _ Frequent applications have been made againſt 
to Judges to diſcharge perſons who had the marſhaP's FISHER, , 
certificate, and they haye exerciſed their diſcretion in | 
deciding whether the party was entitled to his diſcharge. 
| myſelf have often refuſed to do it, on the ground of 
colluſion 3 and the court has declared, in particular, that, 
where the defendant has come from a remote county 
to ſurrender to the marſhal, in order to defeat his bond 
fide creditors, the act will afford him no protection. The 
eral law, as to ſheriffs, is, that if a ſheriff has acted 
in obedience to the mandate of the court, he is excuſed. 
If he arreſt a peer, the writ is erroneous, yet he is not 
2 treſpaſſer for executing- it. In treſpaſs, the defendant 
muſt ſhew an excuſe. Have the defendants done ſo in 
this caſe? Yes, for the mandate of the court was 
compulſory on them. The original. plaintiff would not 
be liable to an action of treſpaſs till the writ is-ſuperſeded, 
for, till then, it is a juſtification : After a ſaperſedeas, treſ- 
paſs will lie againſt the party; but ſtill not againſt the 
ſheriff, I take this to have been ſettled over and over 
again, and the inconvenience would be very great if the 


law were otherwiſe. | | | = 
1255 The rule made abſolute. 


| 1578 
BUTCHER againſt GREEN. ng - =” 
6th May. 
THS was an action on the caſe, in which there was Bj 4 
one count in trover, and another for words [1].— are ilſues join 
Pleas ; “ not & guilty,” to the firſt count; and a juſtification ed on ſeveral 
to the ſecond. Verdict for the plaintiff on the count for eee. and on 
trover, and for the defendant on the other. The Attorney for che OY 
General had obtained a rule to ſhew cauſe (a) why the tis, n_ : 
1 ſhould not tax the defendant his coſts relative to aber 3 
the pleadings and proceedings on the ſecond iſſue which qe end 
was found for the defendant, and why what ſhould be net hase fall 
allowed to him on ſuch taxation ſhould not be deducted on that part of 


out of what ſhould be allowed to the plaintiff on the firſt the record on 


iſſue, in caſe the ſame ſhould exceed the coſts allowed J z ihe vere 
to the defendant, . for him, 
| Wheeler 


[1] Vide Dickſon v. Clifton, C. B. M. F. R. E. 15 Car. 2, 1 Sid. 224. and 
7 Geo. 3. 2 Will. 319. where it was de · that the true criterion to know what 
termined, that caſeon the cuſtom of the counts can be joined, is, not whether 
realm, againſt a carrier, and trover, they require the ſame plea, but whether 
may be joined in one action, contrary there is the ſame judgment in both. 
tothe old caſe of Mathew v. H * (2) On Morday, ti 7th of May. 
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UTCHER 

5 ee 
erent ves are join 
"caſes, the 1 
a fe for him [2]. 


0) B. R. T. 1 . 

[2] Vide Cooke v. 35 - 
32 Geo. 2. 2 Bury. 755: where it ap- 
_ that this point was 'not then 
led. If the iſſue is found for the 
plaintiff on a ſpec ial plea, or there is 
judgment for him on a demurrer to 
plea, he is tn have coſts by the 

expreſs proviſion of 4 An. c. 16. $ C. 
Quere, If that Clauſe ext tznds.to caſes 


REEN. 


2 Burr. 1232. 
B. R. H. 


where there is Judgment or the 5 n- 
tiff, on a demurrer to a ſpecia plea 


before the trial on the general ifſue, 
and, afterwards," a verdid for the de- 
fendant on the general iſſue. There is 
no exception ofthat caſe, inthe ſtatute. 
Yet, upon principle, and the reaſoning 


of the court, in Cooke v. Sayer, the 


. aue not to have any coſts in 


tur now thewed 
\BULLER, Fuſtice, Cai 
ey uniform not to allow the defendant coſts in caſes of 
ainſt y. differed, he 


| inſytfc 


2 mat Sie Alen v. Young (8). 
the practice this court had 


id, 17 Foley caſes where dif. 
| on di rent pleas: for, thoſe 
Ae bis cots on the ie 


The rule Glcharged [3]. 


ſuch a caſe, becauſe | it appears, ulti. 
mately, that he had no Laa e of action. 
lf there are ſeveral iſſues on ſeveral 
ſpecial pleas of juſtification, and on 
tue general plea of not guilty, all are 
found for the plaintiff, except one of 
theſ pecialjuſt fications, whichis found 
for thedefendant, but afterwa 10172 
t in point of law, ſo 

aintiff. has judgment the plaintiff 
Tha [ not have MOV ts on eh iſſue 
found for the deſendant. This waz 
determined in K'/r#v. Nowill et al. B. 
R. E. 1 23 3. 1 I. R. 266, 265. 

[3] S. E 
B. H. 1a Geo, 3. 2 1 97 800, and 
No ris v. Waldron, C. B. E „ Won & 
2 Black}. 1199. 
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1781. 
RusHTON againſt ASPINALL. a; ee 
| | 15th 
Fine came on upon a writ of error from the court, Oe 
of the county palatine of Lancaſter. It was an action againſt the 
of aſſumpfit. The firſt count in. the declaration, —after ider of a 
ſtating, a bill of exchange drawn by one Bz/linge- on one 4 "ke 
Meyer, dated the 29th of November 1778, and payable to Plain t do | 
one Fonzs, or order, three months. after. date; that Jones not allege a 
had indorſed it to Ruſbton; and Ruſbton to Aſpina/l;—» demand, and 
| as follows ;—* Which ſaid bill of exchange ſo f b the | 
made, ſubſcribed, and indorſed as aforeſaid, afterwards, day when the 
to wit on the ſame. day and year aforeſaid, (viz. the note mas 
„day of the date of the bill,) at Manchefter aforeſaid, P*Y*> * — 
vs ſhewn and preſented to the ſaid: Peter Meyer, for ce by ver. 
his acceptance thereof, and the ſaid Peter Meyer, ac- dia.—in like 
© cording to the uſage and. cuſtom of merchants aforeſaid, manner it is 
+ did then and there accept the ſame, and promiſe to pay 779% 990 
the ſaid ſum of 221. 10s. therein mentioned, gccording. verdidt, if 
* to the tenor and effect of the ſaid bill of exchange, and the do not logs 
© indorſements thereupon ſo made as aforeſaid, yet the . - 
* ſaid Peter Meyer, although afterwards, to wit, the ſame „ by 
* day and year weber. at Mancheſter aforeſaid, requeſted the acceptor. 
* to pay the ſaid ſum of money in the ſaid bill ſpecified, | 
+ according to the tenor effect thereof, and of his 
acceptance thereof: ſo made as aforeſaid, altogether 
* negleQted and-refuſed, and ſtill doth. neglect and refuſe, 
to pay the ſame; of all which. premlſes the ſaid. John 


Jones, 


[ 680 ] 


11781. 


Rusarox * in the county 
__, __ againſt 
ASPINALL. © merchants, the ſaid 7 homas Ruſbton became liable to 


[ 681 ] 


ou 
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Jenes, George Biliinge, and Peter Meyer, reſpectively 
e the ſame-day and year aforeſaid, at Mancheſter aforeſaid, 
oreſaid, had notice, and, by re 

&« thereof, and according to the ſaid uſage and cuſtom of 
© to the ſaid Joſeph Aſpinall, the ſaid ſum of deen we e 
* the ſaid bill of exchange contained, according to the teur 
& and effe thereof, and of the ſeveral indorſements ſo made 
&« thereon _as.-aforeſaid; and, being ſo liable, the ſaid 


-#-Thomas, afterwards, to wit, the ſame day and year loft 


* mentioned, at Mancheſter aforeſaid, in the county afore- 
& ſaid, in conſideration thereof, undertook, and to the 
4% ſaid Foſeph then and there faithfully promiſed, to pay 
© to him the ſaid ſum, of money, in the ſaid bill of ex- 


„ change contained, according to the tenor and effect 


thereof, and according to the ſeveral indorſements made 
« thereon as aforeſaid.” “ f | 

The ſecond count was for another bill for 60/. drawn, 
indorſed, and accepted, by the ſame parties; and was 
framed in the ſame manner with the firſt. 

The laſt count, which was upon an infimul computaſſet, 
concluded, that the ſaid Thomas was found in arrear, and 


indebted to the ſaid Joſeph, in the further ſum of, Ac.“ and 


„ thereupon, being ſo found in arrear and indebted as 
& aforeſaid, the ſaid Thomas, in conſideration thereof, 
« afterwards, to wit, Cc. undertook, and to the faid 
% THOMAS, then and there faithfully promiſed, to pay te 
&« im the ſaid laſt ſum, when he ſhould* be afterwards 
* thereto requeſted.” 3 

There was a general verdict for the plaintiff, and, judg- 


ment being entered, the record was removed into this 


court, and the plaintiff in error aſſigned ſeveral errors on 
the different counts, but which contained only three ob- 
jections; two to the two firſt counts, and one to the 
third: viz. 1. That it appeared by the record, that the 
bill was made on the 27th of November 1778, payable 
three months after date, and that the payment was dem 

of Meyer on the very ſame. 21th of November; whereas, 
according to the tenor of the bill, and the cuſtom of mer- 
chants, it was not payable, nor the payment demandable of 


Meyer, until the expiration of three months after the date 


thereof: 2. That it did not appear that Ruſbton, to whom 
the bill was indorſed, and who indorſed it to Aſpinall, had 


any notice of the refuſal of Meyer to pay the money in the 


dill mentioned, when the ſame was and became due, and 


had been demanded of him, „without which notice, the 
„ ſaid Thomas Ruſhton, as an indorſor of the ſaid bill of 
exchange, was not liable, by the law of this kingdom, 
% and according to the uſage and cuſtom of merchants 
* aforeſaid, to, the payment of the money therein men- 


— 


— 


* 
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ly, « tioned; as fuch ihdotfor of the ſame bill? 3. That, by 1787. 
4 the record, it appeared, that the promiſe of the ſaid. 
jm Thomas Ruſbton, mentioned in the laſt count, was made Rvsntox | 
bs « to himſelf the ſaid THOMAS RusnToON, and not to the againſt > 
wy « ſaid JOSEPH ASPINALL. z wherefore the ſaid Joſeph Apr ASPINALL. 
» « al] could not have or maintain any action thereof againſt 
« the ſaid F homas Ruſhton.” | | 
110 In the laſt term, on Friday, the 25th of May, the caſe 
1 was argued, by Chambre, for the plaintiff in error, and 
f Weed, for the defendant en 
* * Chambre abandoned the objection to the laſt count, but 
contended, that the other two were fatal —1. The con- 
w| tract by the indorſor to pay the bill, was not abſolute, he 
' ſaid, but cenditional, f. e. in the event of a demand being 
vy made on the acceptor at the time of payment, and his 
refuſal. Such demand, therefore, muſt be made, in order 
to render the indorſor liable. It was a neceſſary circum- 
ſtance to entitle the drawer to an action againſt him, and 
a plaintiff muſt in all caſes ſtate a ſufficient cauſe of action 
» in his declaration.—2. In like manner, the indorſor is 
nd not liable till after he has had notice of a demand having 
nd been made upon the drawer and of his refuſal. How ſoon 
7 ſuch notice ſhall be given, —what ſhall, or ſhall not, be 
of reaſonable time for notice, —is a matter for the conſidera- 
110 tion of the jury [f 142]; but ſome notice muſt be given, 
* and therefore ought to be alleged. | 
* Mood argued, in anſwer to both objections, that the facts 


of the demand and notice being circumſtances without 
which the jury could not have found for the plaintiff, they 
muſt now be preſumed to have been proved, and that the 
omiſſion to allege them in the declaration could not be 
taken advantage of after verdict. For this he cited the 
caſe of Hitchin v. Stevens in Shower (a), where, in an 
action of debt for rent by the bargainee of a reverſion, 
after a verdi&t for the plaintiff, it was objected, in arreſt 
of judgment, that the plaintiff had not alleged attorn- 
ment, without which (as the law then ſtood) he could 
have no title; “ but a rule was taken and agreed by all 
the court, that, in any caſe where any thing is omitted [ 682 
in the declaration, though it be matter of ſubſtance, if 
*1t be ſuch as without proving it at the trial, the plaintiff 
could not have had a verdict, and there be a verdict for the 
* Plaintiff, ſuch omiſſion ſhall not arreſt the judgment 7 


XN N 78 SS 


S D 


L142 Vid Rufel v. Lang falfe, M. © is to be preſumed but what is ex · 
21 Geo. 3. ſupra, p. 514, 515. Note © prefoly ſtated in the declaration, 
It 110]. « and is neceſſarily implied from thoſe 

(a) B. R. M. 34 Car. 2. 2 Show, facts which are ſtated, That is the 
3 | « caſe where a feo{fment is pleaded 
[ty] In Spiers v. Parker, B. R. H. © without livery, for alivery is always 
20 Geo. 3. 1 Term Rep. 141. 145. © implied, becauſe it makes a neceſ- 
Buller, I. aid, © After verdict nothing “ ſary part of a feoffment.“ 
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5 1381. and thereupon, after ſolemn debate, judgment was gi 1 
FX 0082 a, for the plaintiff. W ith regard to the frft objection in parti- de 
RKRosnron cular, he contended, that the allegation, under a vide ical, re 
againſt that the demand of payment was made on the 25th of to 

ASPINALL. November, might be rejected as ſurpluſage. This was no at 

. more than appeared to have been done in a caſe of th 

N | Sorrel v. Lewen, reported by Keble (a). There, in an action to 

| of indebitatus aſſumpſit, the promiſe was laid on the 1ſt of n 


January, 26 Car. 2. which was a duty not yet come,, and, 
CON ; Jon verdict, it was held to be "Kats bee" the verdi 
8 mult have been found on evidence of a promiſe before the 
| ation, and a duty before the promiſe: And, as to the 
ſecond objection in this caſe, although there was no alle- 
| gation of notice to the indorſor, yet it was ſtated, that he 
| þromiſed to pay, after the aczeptor had refuſed, which he 
dcdauld not be ſuppoſed to have done without a knowledge 
of the refuſal by the acceptor. | | 
.  Chambre, in reply, obſerved, that the rule mentioned by 
Woed eould not extend ſq far as he would carry it, other- 
wiſe a writ of error could never be ſupported, in any eaſe, 
after verdict, The court would intend, that facts impet- 
feAly ſtated had been completely proved, but they never 
could preſume, that a material fact, which was not at 
all ſtated, had been proved. The firſt objection would 
not be removed by rejecting the words ſtating: the demand 
to have been on the day when the bill was drawn, for 
ſtill, the declaration would remain without an allegation 
5 of a demand at the time when the bill became due. As to the 
PpPeromiſo by Ruſbten, that is only conſidered as inference of law, 
and no ſuch inference ariſes, unleſs it appears by the pre- 
ceding part of the declaration that he was liable; or, if 
it is taken as an actual promiſe, * it might have been 
made without notice of the refuſal by the acceptor ; and, 
if it was, no-a&tion could. be maintained. upon it, becauſe, 
without ſuch notice, there would be no conſideration, 
The court. were N to- have given N the 
laſt day of Laſter Tenm, ( Monday, the: 28th-of Mzy,) but 
neither, of the counſel in the cauſe being preſent when 
Lord MANSFIELD was obliged to go to:the Houſe of Lords, 
dhe cauſe ſtood over till this day. 4 
| 683 ] Tord Mansritin,—The two, objeftions inſiſted upon, 
are, 1. That the declaration does. not allege a demand on 
the acceptor. 2. That it does not - ſtate notioe to the 
defendant, of the acceptor's refuſal to pay. The anſwer 
was, that, after verdict, it muſt be preſumed, that thoſe 
facts were proved at the trial: and our wiſhes ſtrongly 
. inclined us to ſupport the judgment, if we could. But, 
on looking 1ato the caſes, we find the rule to be, os 


W 


* 
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where the plaintiff has ſtated his title, or ground of ation 1781. 
defectively or maceurately,—becauſe, to entitle him to . 3 
recover, all cireumflances neceſfary, in form or ſubſtance, Rvsaron 
to complete the tit ſa imperfeady ſtated, muſt be proved | againſt 
at the trial, it is a fair preſumption, after à verdict, As?INALL. 
that they were proved [(; but that, where the plaintiff | 
totally omits to ſtate his title or cauſe of action, it need 
not be proved at the trial, and, therefore, there is no 

room for preſumption. The caſe cited from Shower comes | 

within this diſtinction; for the grant of the reverſion was 

ſtated, which could not have taken effect without attorn- 

ment, and therefore, thut being a neceſſary ceremony, it 

was preſumed to have been. proved. But, in the preſent 

caſe, it was not requiſite for the plaintiff to prove, either 
| the demand on the acceptor, or the notice of the defend- 

ant, becauſe they are neither laid in the deelaration, nor 

are they eircumſtances neceſſary to any of the facts 

charged, If they were to be preſumed to have been 

proved, no proof at the trial oan make good a declaration, 

which contains no ground of action on the face of it. 
The promiſe alleged to have been made by the defendant 

is an inference of law, and the deularation does not con- 


r 


20 tain premiſes from vhich ſuch an inference can be drawn. 0 
uld | ce, in a note of a. cafe: [r] in this court, in Eaſer Term, 
and 18 Geo. 3. L am, ſtated: to have ſaid; © A verdict will not 


mend the matter where the giſt of the caſe is not laid 
e in the declaration, but it will cure ambiguity ;” and 
there is a ſtrong} caſe in print of an action for keeping 
a malicious: bull (a), where, the ſcienter having been omit- 
ted in the declaration, it was held bad after verdi&. - 
Therefore we are all of opinion, that there ſhould be judg- 
ment for the plaintiff. in error. Ss 


[ 684 ] = 


The judgment reverſed [f 144]. 
[ty] S. P. Ram v. Hughes, Dom. rer, or an objection toa oonviction, (as 
the Proc. 14 May 1778, 7 Br. Parl. Gajes, was held in a caſe of Revv. Hunt, E. 1 ö.. 
but 550. & MSS. Ge. 3.) was cured by verdict [+ 143]. 
hon | [1] Avery v. Hale. It was an ac- (a) Buxendin v. Sharp, C. B. . 8 
— 1 tion againſt an unqualified perſon for. . 3. 2 Salk. 662. 3, Salk. 12. 


uſing a gun⸗ Tie declaration ſtated, 
u, being an 
engine for the deſirudtionr of game. In 


let the defendant uſed a 
arreſt of judgment it was obſected, that 


[+ 144] In Saltmons v. Stavely, B. R. 
M. 24 Geo. 3. which was an action on 
a foreign bill of exchange, the court 
held, on the authority of the precedent 


the it was not averred that the defendant in Dumffar v. Pierce, Lill. Eutr. 55. 
ſwer ved the gun fur the deſtruQion, of that the omitting to allege, in the 
hoſe game, but the court over: ruled the declaration, a proteſt of * bill, is 
ngly objection. Lord Mansfield obſerved, only matter.of: form, and cannot be 
But, that, accordingtooneway of pointing, taken advantage of on a general de- 
Nat the offence was ſufficiently 8 murrer.— Morgan for the plaintiff.— 
Mos E.ndthat ſuch an ambiguity, though it Bower for the defendant. | 

mightbeagood cauſe of ſpecialdemur- 
[ 143] Avery v. Rola has been fince reported, Cop. 825, 
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Another, Aſhgnees of GanbIxxz, 
"a Bankrupt, age BarkLey. . 


, "5 THIS was 4 3 action on the caſe, for non. | 


thing is cove- performance of an agreement, k | 
nanted or a= The firſt count of the declaration, —after reciting that 
| — he the plaintiffs, - as aſſignees of GaR DIN ER, were entitled to 
—— . the equity of redemption of 1490/. Bank ſtock, which 
parties at the Was in mortgage to one Lane for ſecuring a ſum of mo 


ſame time, be Jent by him to the bankrupt, and that the defendant was 
. e deſirous that this equity of redemption ſhould be aſſigned 


perform his to Lane by the plaintiffs, and that they ſhould execute, 


part, but was to Lane, a general releaſe of all claims and demands which 
barges by they, as aſſignees, had upon him,—ſtated the agreement 
maintain an to have been That, on Gardiner's having his certif. 
action againſt ** cate confirmed by the Lord Chancellor, and. the plain- 
the other for 6 tiffs aſſigning to Lane, or any perſon he ſhould appoint, 
er eee 4 fo far as in them lay, the equity of redemption of 
"ng "us pe. « th lid capital ſtock motgaged to the ſaid Lane, and 
. alſo executing to him a general releaſe of all claims, 

“ and demands, which they, as aſſignees, had on him, 

* the defendant ſhould pay, and promiſed to pay, (four 

“ months after the certificate hol be confirmed by the 

* Chancellor, and on the plaintiff aſſigning the equity e 

© redemption, as aforeſaid. of the Ki ook to 2 4 

* any perſon he ſhould appoint, and executing and de- 

4 livering ſuch general releaſe,) the ſum of 6111. to the 

“ plaintiffs, for the benefit of the creditors of the bank- 

„ rupt.”—Then, after ſtating, that, in conſideration of 

the promiſe and undertaking of the plaintiffs to perform 

[ 685 ] all their part of the ment, the defendant promiſed 
and undertook to fulfil all his part of it, the plaintiffs 
averred, That, afterwards, viz on the 19th of July 1774, 

« the bankrupt's certificate was allowed and confirmed by 

«© the Chaneellor ; that the plaintiffs, at all times ſince the 

* making of the agreement, had been ready and willing, and 

* atthe expiration of four months from the time of thecerti- 

& fjcate being confirmed by the Chancellor, viz. on the 20th 

6 of November 1774, offered tothe defendant, to aſſign, as fit 

* as in them lay, the ſaid equity of redemption, Cc. and 

* to execute and deliver to the ſaid Lane a general re- 

6 leaſe, c. and did, then and there, tender to the de- 

„ fendant, a draft of fuch ferment and releaſe to the ſaid 

„Lane, for his the ſaid defendant's approbation thereof, 

e and did, then and there, offer to execute and deliver, and 

% wou'd, then and there, have executed and delivered, to 

e the ſaid defendant, ſuch aſſignment and , releaſe, but 

& that the ſaid defendant, then and there, abſolutely diſ- 

e charged the plaintifſs from executing the ſame, or any 

5 aſſignment or releaſe whatſoever ;-= Yet the defendant, 

: f 1 3 1 5 | 4% not 
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not regarding, &c. did not; four months after the faid 1790 . . _ i 
« certificate had been confirmed by the Chancellor, nor, hs" ©. 1 
« at any time before, nor ſince, although often requeſted, Joxzs _ W 
« pay the ſaid ſum of 611/. or any part thereof, to the plain» _ againſt 
« tiffs.” There was another count nearly to the fame pur- BAAKTIx. 
poſe. The defendant pleaded, 1. The general iſſue. 2. To tk 
the firſt count, © That the ſaid plaintiffs did never exe- 
« cute an aſſignment of the ſaid equity of redemption, 
« to the ſaid: Lane, or any perſon he appointed, and a 
« general releaſe to the vid Lane, of all claims and de- 
« mands which they, as aſſignees, had on him, at the time of 
« making the agreement, and deliver or tender ſuch aſſign- 
« ment and general releaſe ſo executed, to the ſaid Lane, or 
« the ſaid defendant,” 3. A like plea to the ſecond count. 

To theſe ſpecial pleas the defendant. demurred, and 
ſhewed for cauſe, in the demurrer to the plea to the ff 
count, that the defendant had not, by his plea, traverſed 
or denied, or attempted to put in iſſue, any matter of 
fact alleged, by the plaintiffs, but had introduced and at- * 
tempted to put in e matters of fact not alledged, nor | 
neceſſary to be alledged, and that the plea was no anſwer 
to the ſaid firſt count, but evaſive and argumentatiye; 
and the ſame to the plea to the ſecond count, | 

Le Banc, for the plaintiffs, The averment of the 
plaintiffs, in the declaration, is equivalent to an averment 
of a performance of their part of the agreement, and, if 686 
it is, the plea is bad. 1. Wherever a man, by doing a * 
previous act, would acquire a right to any debt or duty, 
by a tender to do the previous act, if the other party re- 
fuſes to permit him to do it, he acquires the right as 
N if it had been actually done; and, if the 
tender is defective, owing to the conduct of the other | 
party, ſuch incomplete tender will be ſufficient z. becauſe ; 
it is a general prineiple, that he who prevents a thing 
from being done, ſhall not avail himſelf of the non-per- 
formance, which he has occaſioned. Thus it is laid 
down by lord Coke, That, if a man make a feoffment 
in fee upon condition that the feoffee ſhall re-infeoff him 
before fuch a day, and, before the day, the feoffor diſ- 
ſeize the feoffee, and hold him out by force until the day 
be paſt, the ſtate of the feoffee is abſolute, for the feoffor 
is the cauſe wherefore the condition cannot be perform- 
ed, and therefore, ſhall never take ny or non- 
performance thereof (c).“ In Lancaſbire v. Aillingworth, — 
which is reported by Lord Raymond (d), and in other 
books (e) the plaintiff declared on a covenant by the de- 
ſendant's teſtator, that, upon two days notice to be given 

to 


(c) Co. Litil. 206. 5. | (e) Com. 117. 12 Mod. 529. 2 Salk, 
* K. J. 13 W, 3. 1 Id. Raym. 623. „ 
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181. to the teſlator to accept 1000. Hudfor's Buy flock, # 
6. Hudfor's Buy Houſe in, &c. and upon the transfer 
Jeves thereof to him; he would pay the plaintiff 2000]. and the 
azgamſt plaintiff averred, that he gave notice, and was ready there, 
Bx*zXLEY. at the day, and offered to transfer the ſtock, but that the 
teſtator did not come to accept it: This was held ill upon 
* 3 demurrer, becauſe the plaintiff did not aver a refuſal 

1 1 the other party, or that he ſtaid till the laſt hour of the 
# day, and the other did not me; but Lord Holt ſaid; 
„That, though the money were payable upon the tranſ. 

* fer, yet, if a legal tender had been made by the plain- 

e tiff, he would have been as well entitled to the money, 

% as if he had made an actual transfer.” So, in Black- 

_ well v. Naſh (), which was debt for a penalty, the plain- 

tiff declared, that he covenanted to transfer to the de- 

. Fendant, on or before the 21ſt of September, ſo much 

ſtock, and that the defendant, m conſideratione pr *miſſorum, 

| eovenanted to accept and pay for it, and then averred, 
if that he was at the books the 21ſt of September, & paraut 
uit & obtulit to transfer to the defendant, who, then and 

chere, refuſed to accept or pay. On demurrer, it was 
| objected, that this was a condition precedent, and, there- 

5 687 1 fore, to entitle himſelf to the action, the plaintiff ought 

7 to have ſhewn an actual transfer of the ſtock; but the 

court held that the expreſſion. ©© confideratione pr emiſ- 

«& forum,” meant, in conſideratlon of the covenant: to 

transfer, and not of an actual transfer, but that, if it 

had meant an actual transfer, a tender and refiiſal would 

amount to a performance. Both of theſe caſes prove, 

that the refuſal' of the defendant excuſes the non-per- 

formance, and completes the tender. In the caſe of 

. Peter v. Opie, reported by Ventris (g), and Saunders (k), 

the ſame principle is to be round. That 9 

on an agreement between the plaintiff and the detendant, 

that the plaintiff ſhonld pull down two walls, and build 

a houſe, rc. for the defendant, and that the defendant 

ſnouſd pay him, pro labore ſuo in & circa” divulſionem, &c. 

81. and that, in conſideration that the plaintiff aſſumed 

5 to perform his part, the defendant aſſumed to perform lis, 
; and the plaintiff: averred, that' he was ready and offered to 
perform all on his part, but that the defendant had not 

paid him the money. After verdict, the defendant moved 

m'afreſt- of judgment, becauſe there was no averment of 
performance or tender. But the court, after ſeveral ar- 

guments, and a diſcuſſion how far the words © pro labor 

made a condition precedent, held, that this was good 

after” verdiQt; Now, the utmoſt that could be implied 
' after the verdict, was the refuſa! on the part of the de- 
4 2 5 5 fendant; 0 
YB. R. MO. 1. . 177. 214. 5 05 
1 Heutr. 


(2) B. R. M. 23 Car. 3. i 2 Sannd. 350. 
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tindtion in the rule on which a late caſe was decided (i), 


Aclion was not averred in the declaration, and that, ac- 
cording to the ſame rule, could not have been implied 
ifter verdict. To the ſame effect is a caſe ſtated in Rolls 
fbridgment (H, from the Year-books (/), where, the con- 
dition of a bond being to raiſe a mill, the obligor came 
to the obligee, and ſaid, all is ready to erect the mill, 
and aſked when he would have him come with it and 
put it up, and the obligee anſwered, that he would not 
have it, and diſcharged him entirely of the mill. That 
was held to excuſe him from the performance. And, in 


5 Te F NAT SAF A 


= 
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be, that the ſon of the obligor ſhall ſerve the obligee 
ſeven years, if he tenders his ſon, and the obligee re- 
fuſes, or takes him, and, within the term, commands him 
to go away, the bond will not be forfeited. In like man- 


conſtantly held to be equivalent to performance. But, if 
it is ſaid, that the tender in the preſent caſe was defec- 


becauſe he has made it good by waver, having diſcharged 
the plaintiffs from doing any thing farther. That ſuch a 
aver may make good a defeclive tender, is proved by many 
authorities, and, particularly, by the caſe of Auſten v. 
le Executors of Sir Wilham Dede l (n), where, on a 


"2 dion whether intereſt ſhould be allowed on a mort- 
5 of ee after an alleged tender of the principal, it appeared, 
7 nat the plaintiff had tendered a bank bill to one of the 
whit, recutors, for him to take, out of the amount of it, the 
fant, rincipal and intereſt then due. The executor refuſed to 


ality of the tender, and ſaying, that, if he did, he would 
reſently turn the bill into money, he anſwered, that he 
Id not; upon which, Lord KixG held, that the tender 
a bank note was not, ſtrictly ſpeaking, a legal tender, 
ut, ſince it was proved that the defendant offered to turn 


os into money, that made it a good tender. Now, here, 
* ere was the moſt compleat waver of the irregularity, 
nt of be diſcharge from executing any aſſignment or re- 
2 aſe whatſoever. 2. What I have hitherto ſubmitted to 


e court, 1s upon the ſuppoſition, that the execution of 
de aſſignment and releaſe was a condition precedent ; 
8 


(t) 1 Roll. Abr. 453. N. pl. 5. Q. x 


8. pl. 9. 
25 1 


endant; for ſuch an implication comes under the diſ 


the ſame book (m), it is laid down, that, if a condition 


ner, where money is to be paid, tender and refuſal is 


tive, and incomplete, till that cannot avail the defendant, ' 


ake it, and the plaintiff aſking if he objected to the le- 


(!) 3 Hen. 6. 375 Ge. H. 1729. 1 E 


8 687 


1781. 


— 0 


being only a circumſtance attending the facts on which jovss 
the plaintiff's title was founded; but, if nothing but aàgainſt 
performance would have done, then the very ground of BAKXIEv. 


(1) Ruſhton v. Aſpinall, fupra, p.679.. (m) 1 Roll. Ar. 455, P. pl. r 
. 
- 7. Caſe; Br. 
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1781. 
——— 


Joxxs 


àgainſt 


BARKLEY, 


Turner v. Goodwin (o), reported in 10 Modern, is a caſe 


[ 689 ] 


© CASES IN TRINITY TERM © N 


but I ſhall now contend, that there is no condition pre. 4 
cedent in this caſe, but that this is one of thoſe middle 10 
agreements in which what each has undertaken to do, i « 4 
to be performed at the ſame time. There are no word "Y 
pl" n importing priority here, as, for, in confider. «| 
ation of, proinde, Wc. but the agreement is, that the one 
party is to do an ad, on the other's doing another 


extremely applicable on this diſtinction. That was ar 
action of debt upon a bond, by the condition of which, 
after .reciting that A. was indebted to the plaintiff ing 
bond of 3o00/l. conditioned for the payment of 1 500 
and had recovered judgment for that money, it was de- 
clared; that the defendant, upon conſideration that the 
plaintiff would forbear ſuing out execution upon A. pro 
miſed to pay the money, upon requeſt, to the plaintif, 
he aſſigning over to him the judgment he had again 
«© A.” The defendant pleaded, that the plaintiff had ui 
aſſigned the judgment; to which the plaintiff replied #y 
That he was ready to aſſign, and requeſted the detent WW © - 
ant to pay the money, which he refuſed (), and, to *þ 
this replication, the defendant demurred. It was -con-W © 
tended on the part of the defendant, that the wo © ft 
% he aſſigning,” Cc. made a condition precedent. The WM * /: 
caſe was argued ſeveral times, and there was, on the © 1 
firſt argument, a difference of opinion, but, at laſt, ju: © + 
ment was given for the plaintiff, which could not hav © p 
been, if the. court had not held, that the ng coy oe *r 
not a condition precedent;[2]. It may be ſaid that 1088 © ti 
Medern is not a book of authority; but there is a recen © © 


caſe in this court which confirms the doctrine there h 1 


down, and the diſtinction, ſtated to have been taken H e 
Lord MAansFitLD. The caſe I allude to, is that & te 
Kingſton v. Preſion, determined in E. 13 Geo. 3. 4 

et was an action of debt, for non- performance d d 
* covenants contained in certain articles of agreement * 
te between the plaintiff and the deſendant. The "ded 
ce ration ſtated ;—That, by articles made the 24th d 
March 1770, the plaintiff, for the conſiderations them 
in- after mentioned, covenanted, with the defendant, 


m 

| * ſerve him for one year and a quarter next enſua , w 

{© 45 a covenant-ſervant, in his trade of a filk-mercer, m 

“ 200. a year, and in conſideration of the premiſes, = © fc 

« defendant covenanted, that at the end of the year ul © th 

* a quarter, he would give up his buſineſs of a men 0 

4 10 0 

() B. R. E. 12 Am. 10 Mad. 153. to the preſent, for, there, the wen 12 
(p) to Mod. 190. are, 4p his affighing a judgment . 

[2] This caſe of Turner v. Good tin, But Finer cites the caſe from a bod & 0 

as ſtated in Finrer's Abridgment, vol. of ſtill leſs authority than 10 el 


20. Pp. 183. pl. 9. is ſtill more in point . 2 Barngrd. 308. 
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5 to the plaintiff, and 4 nephew of the defendant, or 1781. 


re. | x 
d «ſome other perſon to be nominated by the defendant, 5 
,k « and give up to them his ſtock in trade, at a fair valua- | Jones 


6 tion; and that, between the young traders, deeds of again(t 

i « partnerſhip ſhopld be executed for 14 years, and, from BazxLev. 
A « and immediately after the execution of the ſaid deeds, the 

her « defendant would permit the ſaid young traders to carry on 

cak « the ſaid buſineſs in the defendant's houſe.--T hen the de- 

* 6 claration ſtated a covenant by the plaintiff, that he 690 J 
ich, « would accept the buſineſs and ſtock in trade, at a fair 9 

ing valuation, with the defendant's nephew, or ſuch other 

00 « perſon, Sc. and execute ſuch deeds of partnerſhip, 

de 


N and, further, that the plaintiff ſhould, and would, at, 
be « and before, the ſealing and delivery of the deedt, cauſe 


pro * ond procure good and ſufficient ſecurity to be given to the 
ntif, « defendant, to be approved of by th: defendant, for the 
rink payment of 2.501. monthly, to the defendant, in lieu of a 
ad ni % moiety of the monthly produce of the ſtock in trade, 
plied, * until the value of the ſtock ſhould be reduced to 4000/. 
fend — Then the plaintiff uverred, that he had performed, and 
d, to WY © been ready to perform, his covenants, and aſſigned for 
;.con- WY breach, on the part of the defendant, that he tad re- 
words, BAY © fuſed to ſurrende and give up his * at the end of 
The AY © the ſaid year and a quarter.—The defendant pleaded, 
n . Tat the plaintiff did not offer ſufficient ſecurity ; 
jude-W and, 2. That he did not give ſufficient ſecurity for the 


„payment of the 2500. Sc. — And the plaintiff demur- 
* red generally to both pleas.—On the part of the plain- 
tiff, the bal was argued by Mr. Buller, who contend- 
* ed, that the covenants were mutual and independent, 
* and, therefore, a plea of the breach of one of the 
* covenants to be performed by the plaintiff was. no bar 
to an action for a breach by the defendant of one of 
* which he had bound himſelf to perform, but that the 


ance a *f defendant might have his remedy for the breach by the 
cement BN ** plaintiff, in a ſeparate action. On the other fide, Mr. 
"dec © Groſe inſiſted, that the covenants were dependant in 
24th d © their nature, and, therefore, performance muſt be al- 


" leged: The ſecurity to be given for the money, was 
* manifeſtly the chief object of the tranſaction, and it 
* would be highly unreaſonable to conſtrue the agree- 
ment, ſo as to oblige the defendant to give up a bene- 
* ficial buſineſs, and valuable ſtock in trade, and truſt to 
© the plaintiff's perſonal ſecurity, (who might, and in- 
' G&ed was admitted to be worth nothing,) for the per- 
* formance of his part.—In delivering the judgment of 
© the court, Lord MANSFIELD expreſſed himſelf to the 
following effect: There are three kinds of covenants; 
| 1. Such as are called mutual and independent, where 
either party may recover damages from the other, N 
82 | ; 66 
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1781. 


_ Jones 
againſt 


BAREK LIE. 


( 69 ] 


„ yenants, which are mutual conditions to be perform 


. © ready, and offered, to perform his part, and the othe 


may maintain an action for the default of the othe; 


* firſt act. —His Lordſhip then proceeded to ſay, tht 
the dependance or independence of covenants was is 
e be collected from the evident ſenſe and meaning of the 


„ ſhould prevail: The eſſence of the agreement wa, 
e that the defendant ſhould not truſt to the perſonal ſe 
curity of the plaintiff, but, before he delivered up hs 
- « flock and buſineſs, ſhould have good ſecurity for th 
payment of the money. The giving ſuch ſecurity, 
therefore, muſt neceſſarily be a condition precedent 
judgment was accordingly given for the defendant, 


 MaNnSFIELD, and, there fore, abſolute e 
plaintiff was, not neceſſary to entitle him to his 


- agreement was a condition precedent [+145]. Ti 
cannot be a more emphatical term to expreſs priority 


[Y] - Vide Duke of St. Alban'sv. [4145] Vide Boone v. Eyre, C. 
Sk.re, C. B. J. 29 Gee. 3. H. Bl. 270. T. 19 Gee. 3. 2 Blackf. 1312. u 
279, 280. where a rule laid down in it was held, that, if one party co 
Boone v. Eyre, viz. that where a co- nants to do any thing, the other 44 
venant goes to the whole of the conſi - another, it is a mutual covenant, 
deration on both ſides, it isa condition not a condition precedent, 
precedent, vas adopted and confirmed, UE | 


. 


the defendant, to allege a breach of the covenants @ 
the part of the plaintiff. 2. There are covenants which 


CASES/IN TRINITY TERM 1 


« the injury he may have received by a breach of dr 
„ covenants in his favour, and where it is no excuſe fo 


&* are conditions and dependant, in which the perform. 
% ance of one depends on the prior performance of u. 
& other, and, therefore, till this prior condition is per 
formed, the other party is not liable. to an action d 
his covenant [4]. 3. There is alſo a third ſort of & 


tt at the ſame time; and, in theſe, if one party wa 


t neglefted, or refuſed, to perform his, he who wa 
ready, and offered, has fulfilled his engagement, af 


e though it is not certain that either is obliged to do th 


& parties, and, that, however tranſpoſed m might be 
in the deed, their precedency muſt depend on the a. 
« der of time in which the intent of the tranſaction rs 
«« quires their performance. That, in the caſe before th 
„court, it would be the greateſt injuſtice if the plaintif 


„ becauſe the part to be performed by the- plaintiff ws 
* clearly a condition precedent.” 

But, it is equally clear, that, in the preſent caſe, tit 
agreement falls within the third claſs, as defined by Lat 


nor had he occaſion to aver any thing further than thati 
was ready to aſſign the ſtock, and grant the releaſe. 
Wood, for the defendant,—The plaintiff's part of f 


performance, than the word © upon.” The general . 
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"the BY ciple is true, that tender and refuſal is ſufficient, but the 1781. 
for WY plaintiffs ought to have done every thing they had en-. 
n Wi eaged to do, as far as was in their power, without any fonts 
ich concurrence of the defendant ; and, after that, if * they 5 againſt 
om had tendered to compleat their part, and the defendant kx. 
fad refuſed his concurrence, ſuch tender and refuſal would [ 992 ] 
pe. have been equivalent to a performance, Theſe plaintiffs | 

n 0 lad not proceeded ſo far. They might have executed a 

f oY releaſe, and tendered to deliver it to the defendant ; for 

mel BY 25 it was not required by the agreement that it ſhould be 
nuch a releaſe ab the defendant ſhould approve of, they 

micht have gone that far without his concurrence. But 


i inſtead of doing ſo, they only tendered a draft of a re- 
, al leaſe. It was the more neceſſary they ſhould perform 
ther; WW every thing in this.caſe which they had bound themſelves 
o the to do, as far as they could without any hindrance from 
„ that the non-concurrence of the defendant, becauſe there is 
was iv no expreſs mutual promiſe on their part to execute the | 
of te releaſe, ſo that the defendant could not have brought an | 
zht e :Qtion againſt them for not doing it. The two following | 


caſes are directly in point: Viz. 1. Auſtin v. Fervoyſe (q) 
where the plaintiff declared, that he Rad bought a horſe 


re th e defendant for twenty-two ſbillings paid in hand, 
laintf nd for 11]. more to be paid at the death, or marriage, 
t I of the plaintiff, for which he ſbould become bound, with 
Na 


ufficient ſurety, by their writing obligatory, and that the de- 
fendant, in conſideration thereof, - promiſed to deliyer him 
the horſe, when he ſhould be required, and then ayerred, 
hat, afterwards, he offered to become bound to him, but yet 
he defendant had not delivered the horſe, though he had 
been required ſo to do. On non aſſumpſit pleaded, there 
vas a verdict for the plaintiff, but the judgment was ar- 
eſted, becauſe h had not averred that he had tendered 
he obligation ſealed, nor ſtated what ſecurity he had of- 
red: 2. An anonymous caſe in Rolle's Reports (7), where, 
n-an action on a bond conditioned for the delivery of a 
eleaſe on a certain day to the plaintiff, the defendant 
that leaded, that he was ready, on the day, to ſeal and de- 
wer the releaſe, that it was written, and the wax fixed 
the label, but the plaintiff refuſed to accept of it. The 
plaintiff demurred: And it was laid down, by CHAMBER- 
AINE, Tuftice, that if a defendant is bound to do a thing 
rich cannot be done without the plaintiff, and the plain- 
if refuſe to accept it, there the defendant is diſcharged 


es C. le does what is in his power, but, that, in that caſe, 
12. ande defendant had not done all he could, for he ought to 
5 E ſealed the releaſe without the plaintiff, which he had 
nant, 


ot done, The ſame principle is to be gathered from the 
determination 


T 1. Hb. ge 77. 0 B. R. M 20 Jai, 1, 2 Rell, 238 
3 I 
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| 1781 „determination in Blandford v. Andrews (1); for, there „in 
- an action on a bond conditioned for the defendant's pro- 
Joxzs curing a EG by ſuch a time between the plaintiff 

' - againſt and one FJ. P. the defendant pleaded, that the plaintiff 

| BARKLEY, had gone to J. P. and abuſed her, and told her, that, 
ii, he married her, he would tie her to a poſt, by reafon 

whereof, the defendant could not procure the marriage 

by the time ſtipulated, and the plaintiff having demurred 

to the plea, it was held to be bad, becauſe the defendant 

had not alleged, that he had uſed his endeavour to pro- 

cure the marriage, and he ought to have ſhewn there waz 

no default in him, and that he did as much as in him lay 

to procure it. Both this caſe, and Auſtin v. Fervoyſe, are 

recognized by Lord HoLT, as law, in that of Lancaſhire 

v. Killingworth (t). With regard to the payment of money, 

if the perſon who is bound to pay ſhould bring money 
in bags, and fay to the other, Here, I am ready to pay 

you the money,” and the other ſhould diſcharge him, 

ſurely that would not be ſufficient, but he ſtill ought to 

make an actual tender of the money. This was expreſily 

adjudged in the caſe of Suckling v. Coney (u). As to the 

F | : authorities relied on for the plaintiffs, they do not come 
| up to the preſent caſe. In Lancaſbire v. Killingworth, 2 

tender of the transfer, and refuſal by. the defendant, 

would have been ſufficient, becauſe the plaintiff could 

not have gone farther without the concurrence of the de- 

fendant — (Lord MAnsFIELD, “Ves, he might transfer 

ſtock without the preſence of the other party.”)—The 

caſe of Peter v. Opie was after verdict, and therefore does 

not eſtabliſh what is, or what is not good, upon demurrer. 

In the caſe ſtated by Rolle from the Year-books, the plain- 

tiff could not have come upon the defendant's premiſes, 

to erect the mill, without his concurrence, The tender 
: of the bank-note, in Auſten v. The Executor of Dodwell, 
was equivalent to a tender of caſh, eſpecially being ac- 

companied with an offer to turn it into money. 

Le Blanc, in reply, admitted, that, unleſs there were a 
diſcharge by the other party from going farther, the plain- | 
tiff muſt take every ſtep neceſſary for him to do, in which 
' the defendant's concurrence is not requiſite, before he can 
avail himſelf of a refuſal by the defendant ; but that none | 
[ 694 ]} of the caſes cited went ſo far as to controvert his poſi- 
tion, that, where the defendant ſtops the plaintiff by the 
way, he may take advantage of it, The caſe of Bland- 
ford v. Andraws was, he ſaid, the ſtrongeſt, but, in that 
caſe, there was only an averment that the defendant po- 
ratus fait, and then particular facts ſtated, from which 
an inference was to be drawn, that the plaintiff, by 5 


- = 


| | 
(s) B. R. NM. 41 E!. Cre. El. 694. 1) NV. a 5 
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conduct, had rendered it impoſſible for him to perform 1781. 
n the condition; but no allegation of an expreſs diſ charge: 
- by. the plaintiff, As to the payment of money, in the” Janz: 
f caſe put of its being in bags, if the other party ſaid,. againſt 
f admit the money to be there, but I won't have it,“ he BARKLEY. 
t. thought that would be a ſufficient tender. | 
n Lord MANsFIELD,—If'ever there was a clear caſe, I 
Fe think the preſent is. One needs only ſtate what the agree- 
d ment, tender, and. diſcharge, were, as ſet forth in the 
* declaration. It charges, that the plaintiffs offered to aſſign, 
i and to execute and deliver a general releaſe, and tendered 
Wy 2 draft of an aſſignment and releaſe, and offered to exe- 
ay cute and deliver ſuch aſſignment, but the defendant” ab- 
2 ſolutely diſcharged them from executing the ſame, or any 
Ire ne and releaſe whatſoever. The defendant pleads, 
7 that the plaintiffs did not actually execute an aſſignment 
or and releaſe ; and the queſtion is, whether there was a ſuf. 
* ficient performance. Take it on the reaſon of the thing. 
Wy The party muſt ſhew he was ready; but, if the other 
17 ſtops him on the ground of an intention not to perform 


do a nugatory act [l. Here, the draft was ſhewn to 
me the defendant for his approbation of the form, but he 
, 2 . would not read it, and, upon a different ground, namely, 
nt, that he means not to pay the money, diſcharges the plain- 
ld tiffs from executing it. Mil | 
2 , WilLEs,and As unuxs r, Juſtices, of the ſame opinion. 
_ BUuLLER, 1 defence ariſes upon an objec- 
The tion to the declaration, and, therefore, the defendant 
does ſhould have demurred to it, and not have lengthened the 
--< record unneceſſarily by two ſpecial pleas. None of the 
un- caſes cited by Mr. Weed apply. The caſe in Hobart is very 
iſes, diſtinguiſhable from the preſent, for there was no refuſal 
2 nor diſchurge in that caſe; the defendant was perfectly 
1 paſſive, and the plaintiff did not perform what he had un- 
* dertaken, although there was nothing to prevent him. 

la the caſe of Blandford v. Andrews, the defendant had 
255 agreed to uſe his endeavours, and, notwithſtanding what 


* what is, a tender, If the party pleads a tender, he muſt 
ar prove one. But the deciſion would have been very differ- 
hat ent in the caſes, of that ſort, if there had been any act 
" of the one party ſtated on the record, which had prevent- 
of * ed the other from making a compleat tender. The caſes 
which 818954 
i | 
100. Y] So, if the performance is pre- performance. Hetham v. The Eaſ In- 


his part, it is not neceſſary, for the firſt to go farther, and 


had been done by the plaintiff, he might have prevailed 
on the woman, es the time elapſed, to marry him. 
The queſtions on tenders are very different from this. 
They have ariſen, not upon what ſhall excuſe, but on 
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= by the neglect and defauſt of dia Company, B. R. H. 27 Geo. 3. 


other party, that is equal to a _— Rep. 638. 645. 
| 4 
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1781. cited by Mr. Le Blanc are very ſtrong on the preſent point 


un Kingſton v. Preſton the principle is pee laid down, 


Jones 
| 225 nſt 


that, where ſomething is to be performed by each 
at the ſame time, he who was ready, and off 


ered to do 


BARKLEY. his part, may ſue the other for not performing his. Iam 
ſure-there have been other caſes, of the ſame ſort. 


Iz] At the Sittings, at Guildhall, 
after this term, the cauſe was tried be- 
fore Lord Mansfield, on the gerieral 
iſſue, anda verdict found for the plain- 
tiffs, with 61 11. damages, but ſubject 
to the opinion of the court on a mo- 
8. = a nonſuit. : 

"he material acts, as reported b 
his Lordſhip, in M. 22 Geo. 3. (a), 
when the rule for a nonſuit came to be 
argued, were as follow :—An agree- 
ment, as ſtated in the firſt count, was 
entered into, and ſigned by the defend- 
ant; afterwards, Gardiner's certificate 


Was allowed, and, a year after that al- 


lowance, the attorney for the plain- 
tiffs, by their direction, prepared a 
draft of an aſſignment and releaſe, and, 
in company with one of the plaintiffs, 
tendered it to the defendant for his 
peruſal, telling him the plaintiffs were 
ready, and would execute it, if he ap- 
proved of it. The defendant returned 
the draft, faying it was needleſs for 
them to give themſelves any trouble, 
for that Lane, (who was the bankrupt's 
father-in-law, and for whom the de- 


fendant ated as an attorney,) would 


never pay the money. The witneſs 
who proved the tender, ſaid, upon his 
croſs-examination, that Carr, who was 
one of the plaintiffs, was a moſt ob- 
ſtinate creditor, and by much the 
largeſt, that his debt was 1200/. and 
he perſuaded. him to fign, by telling 
him, that if he did not, the money 
would never be received. As ſoon as 
he had ſigned, the certificate was al- 
lowed. 1 the trial, the Attorney Ce- 
weral objected, that it appeared upon 
the evidence, that this was an agree- 
ment toſecure the payment of money 


due from the bankrupt, in order to 


inducea creditortofign his certificate, 
«nd, therelore, was void, under 5 Geo. 


Judgment for the plaintiff [3]. 
2. c. 36. f 11. His Lordſhip, at the 


trial, thought this caſe not within the 


ſtatute, becauſe the 6117. to be paid 
to the 33 was not for the ſepa- 
rate uſe of Carr, but for the benefit 
of -all the crediters. | 
Dunning, and Le Blanc, argued for 
the plaintiffs, and contended, that this 
objection ſhould have been taken on 
the demurrer, becauſethe agreement, 


as proved, was ſtated on, the record, 
and, if illegal, the plaintiffs had not 


ſhewn a good cauſe of action. But 
they alſo inſiſted, that it was notwith- 
in the ſenſe or intent of the ſtatute. 
The object of that act, like that of all 
the other bankrupt laws, was to 
cure an equal diſtribution of the bank- 
rupt's effects among all his creditors, 
This general object ought to be kept 
in view in conſtruing them all, and the 
agreement in this caſe tended to ſe- 
cure an equal diſtribution, and there- 
fore promoted the policy of the ſta- 
tutes. ? | 

The Attorney General, Lee, and Wad, 
on the other fade, inſiſted, that the ob- 
jection did not ariſe upon the record, 
the circumſtances under which Cor 
had ſigned not being ſtated in the 
declaration. As to the objection it- 
ſelf, it was clearly founded in 4 
words-of the ſtatute, which were ge- 
neral enough to extend'to the caſe of 
a ſecyrity for money given to all the 
creditors, and alſo within the miſchief 
meant to be provided againſt; for the 
deſign of the act was to prevent cre- 
ditors from takingadvantage 
of the bankrupt's ſituation, [ 696 ] 
or practiſing on the ompaſ- 
fion of his relations, in order to extont 
money as a price for doing what, it 
true, they are not compellable to do 
by poſitive law; but what there * 

33 m 


(a) On Thaſday the 15th of Neeber. 


int. 
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duty upon them to do volunta- 
. f. = akin has fairly deli- 
rered up his whole property for their 
bchoof. For this they cited a caſe of 
Smith v. Bromley,” decided by Lord 


Mansfield, at Guildhall, at the Sittings 
after E. 1760 (a). 

The court took time to confider, 
and on Saturday, the 24th of Novem- 
ber, Lord Mansfield delivered their opi- 


nion in favour of the defendant. * 


His Lordſhip ſaid, he well remem- 


hered the caſe of Smith v. Bromley, 


and that Buller, Juſtice, had a very 

good note of it, which he defired he 

wouldread, and which heaccordingly 

did, to the following effect. | 
SMITH v. BROMLEY. 

Action for money had and receiv- 
«ed to the plaintiff's uſe; upon this 
i caſe: The plaintiff's brother hav- 
© ingcommitted an act of bankruptcy, 
the defendant, being his chief cre- 
i ditor, took out a commiſſion againſt 
him, but, afterwards, e no di- 
© vidend likely to be made, refuſed to 
ſign his certificate. But on frequent 


* application, and - earneſt entreaties, 


made by the bankrupt to one Oliver, 
{a tradeſman in town, who was an 
intimate friend of the defendant, who 
( lived in Cheſhire, he got Oliver to 
g write to the defendant ſeueral times, 
and he at laſt prevailed on the de- 
' fendant to ſend him, (Oliver,) a 
letter of attorney, empowering him 
to ſign the certificate, which Oliver 
would not do, unleſs the bankrupt, 
or ſomebody for him, would advance 
* 40l. and give a note for 20/. more, 
and which, on Oliver's ſigning the 
certificate for the defendant, the 
* plaintiff, (who was the bankrupt's 
* liſter,) paid, and gave to Over ac- 
' cordingly, who thereupon gave her 
a receipt for the money, promiſing 
to return it, if the certificate was 
not allowed by the Chancellor. The 
' certificate was allowed. The plain - 
tiff afterwards brought het action 
* again(t Oliver to recover back the 
' 49]. from him, but, that action 
coming on to be tried before Lord 


' Mansfield, at Guildhall, at the Sit- 


© tings after laſt 7rini, 14 

6 Term, and — then $76 

© appearing t [= 2 
ee 20008 
over, or accounted Rpapurey. 
for, the 40l. to Brom- | 

* ley, and his Lord- 

* ſhip being clearly of opinion, that 
this action would not lie againſt the 
* plaintiff's own agent, who had ac- 
* tually applied the money to the pur- 
© poſe for which it was paid to him, 
© the plaintiff was nonſuited in that 


action; and now ſhe brought this ac- 


tion againſt Bromley himſelf; which, 
* comingon to H tried, it was proved, 
that the money was received by Oli- 
ver, and paid over to the defend- 
ant. f 
It was contended for the plaintiff, 
* that this money was paid, either 
without conſideration, or upon one 
* that was illegal, and, in either caſe, 
* was recoverable back by this ag- 
tion. | : 
For the defendant, it was argued, 
that there was certainly a confidera- 
tion for the payment of the money, 
* zo wit, the ſigning of the bankrupt's 
© certificate; That, if this conſidera- 
tion Was illegal, the plaintiff was 
© particeps crimmis, had paid it volun- 
* tarily and knowingly, and without 
© any deceit, and ſo was within the 
* cale of Tomkins v. Bernet, (H. 5 
ill. 3. at N. Pr. before Treby, 
Chief Juſtice, 1 Sall. 22.); but that 
© there was nothing illegal in it; for 
© it was the monęy of a third perſon, 
and ſo no diminution of the bank- 
$ rupt's effects, or fraud upon his cre- 
« ditors; in which caſe only, hereby 
the diſtribution becomes unequal, is 
© there any iniquity in receiving a 
* conſideration for ſigning the certifi- 
cute; That, if the legiſlature had 
intended that money paid upon ſuch 
« conſideration ſhould be conſideredas 
© illegally paid, they would bavemade 
it part of the clauſe in 5 Geo. 2. c. 
* 39. which makes void bonds, bills, 
and other ſecurities given for this 
6 purpoſe (5), in the ſame manner as, 
in the ſtatute againſt gaming (e), 
there 


(a) Mentioned Law of Vyf Prins, 
p. 132. Ed. 1775. 


00 i. 
(c) 9 Ann. c. 14. 


* 


vs; 
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1781. there is an expreſs 
5 HR. en e Mags os re- 
aus * covering back of mo- 
4 © ney loſt at play (c) 

BAAK IAT. Il; That courts 

© © of juſtice had always 
| cCconſtrued that clauſe 
© of 5 Geo, 2. c. 30. in a ſtrict man- 
© ner, as appeared by the caſe of 

© Lewis v. Chaſe, Canc. E. 1720. 1 

P. Mill. 620. and which caſe, as to 

the merits, ſeemed to be leſs fa- 
| . wort for on creditor 
697 ] than the preſent; for, 

3 7 t there, the bankrupt him- 

« ſelf, not the third perſon, gave a 

© bond for the whole debt, in conſi- 

©.deration of a creditor's withdrawing 

a petition he had preferred to the 

« great ſeal againſt the allowance of 

the bankrupt's certificate: That, in 

the preſent caſe, if there was any 
guilt, the plaintiff was more guilty 
© than thedefendant, forhe had receiv- 
© ed very little towards his debt, which 
© was 11 fol. That, if the plaintiff 


© had become ſecurity for her brother 


the bankrupt, before the act of 
bankruptcy, the defendant might 
have received the money of her, 
without any imputation; and that, 
* if. a third perſon afterwards volun- 
* tarily paid what ſhe might before 
*bavebecome bound for, without any 
hurt to thebankrupt'sother creditors, 
* there was no iniquity in the credi- 
* tor's taking the money, fo as it did 
* not amount to his whole debt. 
But Lord Mansfield was of a differ- 
* eat opinion. He ſaid, it was iniqui- 


* 1 S q a * 
: l 2 7 
7 _ 
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tous and illegal in the defendant to 
© zake, and, therefore, it was ſo t 
+ detain, this 401. If a man makes 
© uſe of what is in his own power to 
* extort money from one in diſtreſs, it 
is certainly illegal and ed 
and, whether it was the bankrupt or 
© his fiſter that paid the money, it is 
the ſame thing. The taking money 
for ſigning certificates is either an 
oppreiſion on the bankrupt or his 


family, or a fraud on his othercre- 


editors. It was a thing wrong in it. 
© ſelf, before any proviſion was made 
« againſt it by ſtatute.; for, if the 
© bankrupt has conformed to all the 
© law requires of him, and has fairly 
6 given up his all, the creditor ought, 
in juſtice, to ſign his certificate; 


but, on the other hand, if the bank. 


© rupt has been guilty of any fraud, 
© or concealment, the creditor ought 
not to ſign, for any conſideration 
© whatever. If any near relation is 
induced to pay the money for the 
© bankrupt, it is taking an unfair ad- 
vantage, and torturing the compaſ- 
ſion of his family: if it is the money 
* of the bankrupt himſelf, it is giving 
© one creditor hisdebt to theexcluſion 
of the others, and a fraud upon 
them. As to the caſe cited from 
* Peere Williams, that only affected the 
* perſon who petitioned. There might 
© have been ſufficient of the creditors 
in number and value to ſign without 
him, and he bad a right to compro- 
* miſe it upon what terms he pleaſe. 
The inn not, was entire · 
ly in hisown power, and not like the 

| « preſent 


4 
_ 2 


60 $2. 


[e] By that ſtatute the loſer may 


recover the money loſt, within three 


months after the loſs. If he does not 
tue for and recover it within that 
time, any perſon may recover the ſum 


loſt, and treble the value. But it has 


been held, that the limitation of three 
nionths is confined to the caſe of mo- 
ney actually paid at the time, but that 
it a bond or other ſecurity is given, 
and the money, or part of it, after- 
wards paid, a court of equity will 
compel the repayment of that money 


to the loſer, after the expiration of the 


three months. Rawdon v. Shadwell, 
Canc,17 55. Ambl.269. Thereaſonthere 
ſtated to have been given by Lord 
Hardwick is, that the ſecurity being 
void by 9 An. c. 14. the payment 


underſuch ſecurity cannotbeſupport- 


ed, But, Qu. becauſe by that ſtatute 
the contrad alſo is not made void. ide 
8 743. By 16 Car. 2. c. 7. 53. 
if the loſs at one ſitting is more t 

10ol. the contract itſelf is made void, 
and in Rawdon v. Shadwell, the bond 


was for 5000. 


- 
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« preſent caſe. It is argued, that, as 
« the plaintiff founds her claim on an 
« illegal act, ſhe ſhall not have relief 
in a court of juſtice. But ſhe did not 
apply to the defendant or his agent 
to ſignthe certificate as an improper 
« or illegal conſideration : but, as the 
« defendant inſiſted upon it, ſhe, in 
« compaſſion to her brother, paid what 
« he required. If the act is in itſelf 
«© immoral, or a violation of the gene- 
ral laws of public policy, there, the 
party paying ſhaK not have this ac- 
« tion; for where both parties are 
© equally criminalagainſtſuchgeneral 
© laws, the rule is, potior ef conditio 
© defendentis. But there are other laws, 
© which are calculated for the protec- 
tion of the ſubjectagainſt oppreſſion, 
« extortion, deceit, 2M If ſuch laws 
are violated, and the defendant takes 
advantage of the plaintiff's condition 
« or ſituation, there the plaintiff ſhall 
© recover [FF] ; and it is aſtoniſhin 
© that the Reports do not diſtinguiſh 
between the violation of the one ſort. 
and the other. As to the caſe of 
© Tomkins v. Bernet, it has been often 
© mentioned, and I have often had oc- 
caſion to look into it; but it is ſo 
* looſely reported, and ſtuffed with 
* ſuch ſtrange arguments, that it is 
* difficult to make any thing of it. 
One book ſays it was determined by 
Lord Holt; another, by Lord Treby. 
Certain it is, it was only a N Prius 
* caſe. I think the judgment may 
have been right, but the reporter, 
* (Salkeld,) not properly acquainted 
with the facts, has recourſe to falſe 
* reaſons in ſupport of it. The caſe 
* muſt have been, as I take it, an ac- 
tion to recover back what had been 
* paid, in part of principal and legal 
* Intereſt, upon an uſurious contract; 
and, therefore, the action would not 
lie, for ſo far as principal and legal 
© intereſt wentgthe debtor was obliged 
in natural I Mee, to pay, therefore 
be could not redo dx it back. But for 
* all above legal intereſt, equity will 
aſliſt the debtor to retain foe paid, 


© or an action will lie 


© reporter, not ſeein 
* this diſtinction, has 

given theabſurdrea- | 

fon, that volenti non fit injuria; and, 


F 18 l 

, | vo 2 back the . - 
urplus, if the whole 

* has been paid. The 4 — 


8 BARKLEY. 


© therefore, the man, who, from mere 
* neceſlity, pays more than 
the other can in juſtice [ 698 ] 
demand, and who is call- 
ed, in ſome books, the ſlave of the 
© lender, ſhall be ſaid to pay it will- 
* ingly, and have no right to recover 
© it back, and the lender ſhall retain ; 
though it is in order to prevent this 
oppreſſion, and advantage taken of 
* the neceſſity of others, that the law 
© has made it penal for him to tale 
This kind of reaſoning is equally a 
© plicable to the caſe of a bailiff who 
takes garniſh money from his pri- 
© ſoner. It is wrong for the bailiff to 
© take it, and it is therefore wrong for 
the other to tempt him, and volenti, 
Se. and therefore he ſhall not re- 
cover it back; but this has been de- 
© termined otherwiſe. The caſe of 
money given toaſalicitor to bribe a 
4 ried, ets officer, cited in that 
of Tomkins v. Bernet, is againſt his 
* own agent, and, therefore, he cannot 
© recover. But the preſent is the caſe 
of a tranſgreſſion of a law made to 
* prevent oppreſſion, either on the 
© bankrupt, or his _— and the 
« plaintiff is in the caſe of a perſon 
* oppreſſed, from whom money has 
been extorted, and advantage taken 
of her ſituation and concern for her 
© brother. This does not depend on 
« general reaſoning only, but there 
are analogous caſes; as that of Afley 
v. Reynolds, (B. R. M. 5 Geo. 2. 
2 Sfr. 915). There, the plaintiff 
having pawned ſome goods with 
the delendant for 20l. he refuſed to 


6 

6 

þ 

c 

0 

deliver them up, unleſs the plaintiff 
* would pay him ol. The plaintiff 
had tendered 4/. which was more 
4 


than the legal intereſt amou op: ; 
| + but, 


[IS. P. Cock/hott v. Bennet!, B. 
R. M. 29 Geo. 3. 2 Term Rep. 763. 
766. Jacques v. Withy, C. B. T, 28 


Geo, 3. H. Bl. 65. Vids, alſo, Nerot 
v. Wallace, B R. H. 29 Geo. 3. 
3 Term Rep, 17. 


„ b but, finding that he 

r © could not becher wife 
Jones Set his goods back, he 
againſt 4 | 

| demand, and brought 
9 an action for the * 

| plus beyond legal in- 
tereſt, as money had and received to 
© his uſe and recovered [J. It is 
aa bſurd to ſay, that any one tranſ- 
_ © grefſes a law made for his own ad- 


© vantage, willingly. Put the caſe, . 


that a man pawns another's goods; 
© the right owner might be obliged to 
pay more than the value, and would 
© haveno relief, if this ation will not 
lie. As to the caſe of uſury, it was 
decided both by Lord. Talbot, and 
Lord Hardwickep in the caſe of Bo- 
* /anquet v. Daſhwoed (a), on a bill 
© brought to compel the defendant to 
© refund what he had received above 
I principal and legal intereſt, that the 
© ſurplus ſhould be repaid. Upon the 
* whole,I amperſuaded it is neceſſary, 
© for the better ſupport and mainte- 
© nance of the law, to allow this ac- 
© tion; for no man will venture to 
© zake, if he knows he is liable to re- 
fund. Where there is no temptation 
to the contrary, men will always act 
© right. | - 
© The jury, under his Lordſhip's 
direction, found a verdict for the 
* plaintiff, with 401. damages (6). 
After Buller, Juſtice, had read the 
note of the above caſe, Lord Mansfield 
expreſſed himſelf to the following ef- 
fect. 7 


| © at laſt paid the whole 
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Lord Mangſield, I adhere, and all 
the reſt of the court agree, to all the 
doctrine there laid down. Though 
the caſe in Peere Williams ſhould de 
right, it is different from this, and is 
not within theletter of the ſtatute, be. 
cauſe it did not relate to the fi ning of 
the certificate, but to the withdrawine 
a petition againſt allowing it, and there 
had beena recovery upon the bond at 
law; and the report ſays, relief was 
refuſed, becauſe, where both have 
equity, he who has the law muſt pre- 
vail, and that the defendant had equi- 


ty, becauſe he was a fair creditor. ] 


doubt the reaſoning, becauſe a fair 


creditor has no right to take an undue 
and illegal advantage; but, certainly, 
ſo far was true, that, if the bond was 
void in equity, it was void in law. 
What ſtruck me, in this caſe, at Guild- 


hall, was, that the agreement was with + 


the aſſignees acting for ail the credi- 
tors, and the benefit to go to all the 
creditors. I thought, between a friend 


of the bankrupt and all the creditors, , 


any agreement might be made ; wy 
might agree to ſuperſede the commil- 
fion ; they might agree to compound. 
But, upon fuller confideration, I am 
ſatisfied ; and we are all of opinion, 
that this caſe is within the. letter of 
5 Geo. 2. c. 30. and within the reaſon 
of it. Great corruption and oppreſ- 
fion might ariſe from a combination 
of all the creditors, to exact conditi- 
ons for ſigning the certificate, 

The rule was made abſolute, for a 
nonſuit tobe entered [+146]. 


[x3] If a party pawn goods on an 
uſurious loan, he cannot recover back 
the goods on trover, unleſs he has firſt 
tendered the money really advanced, 
and, I preſume, legal intereſt. Fitz- 
rey v. Gwillim, B. R. E. 26 Geo. 3. 
1 Term Rep. 153. ; 

(a) Canc. MH. 8 Geo. 2. Ca. Temp. 
Julb. 38. i | 
(4) In a caſe of Clarke v. Shee, M. 


15 Geo. 3. [+147] Lord Mangfa ld, in 
delivering the opinion of the court, 
laid down, and enforced, the ſame 
doctrine as in this caſe of Smith v. 
Bromley. Vide, alſo, ſupra, p. 472. 

[+146] Vide Jacques v. Galightl, 
C. B. E. 16 Geo. 3. 2 Blackf. 1073. 
Browning v. Morris, B. R. E. 18 Gee. 


3. Cowp. 790. | + 


* 


[+ 1371 Since reported, Corp. 197. 
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| | | 1781. 
HyDE againſt Coca and Others, © Friday, 
Pe FO | | 39 22d June. 
BY the ſtatute, of 1 Geo, 1. fl. 2. c. 5. commonly called If perſons r- 
the riot act, it is made felony without benefit of clergy, 22 aſſem- 
in part 
| , i Y demoliſh and 
aſſembled together, to the diſturbance of the public peace, pull down a 
unlawfully, and with force, to demoliſh or pull down, or ee 
in to demoliſh or pull down, any church or chapel, or , — 
any building for religious worſhip, certified and regiſtered tine, deſtroy- 
according to the ſtatute. of 1 V. & M.ſeff. 1 c. 18. or any goods and 
dwelling-houſe, barn, ſtable, or other out-houſe (a).”_ 1 
And, by another fection of the ſame ſtatute (5), it is aithough ſuch 
enacted, that, if any ſuch church or chapel, or any ſuch goods and 
building, c. or any ſuch dwelling-houſe, barn, ſtable, or outs Rs 
out-houſe, ſhall be demoliſhed, or pull down, wholly, q,,,.q4 4 
or in part, by any perſons ſo unlawfully, riotoufly, and means of the 
tumultuouſly, aſſembled, the inhabitants of the hundred pulling down 
in which fuck damage ſhall be dine, ſhall be liable to yield , Ne 
damages to the perſon or perſons injured and damnified by is liable, un- 
ſuch demoliſhing or pulling down, wholly or in part, and der 1 Ge, 1. 
ſuch damages ſhall and may be recovered, by action to be © 5-0 yield 
: * 5 | mages for 
brought in any of his Mafeſty's courts of record at Weſt- the deſtruction 
ninſter, by the perſon or perſons damnified thereby, againſt of the furni- 
any two or more of the inhabitants of ſuch hundred; ſuch ture a wellas 


ation for damages to any church or chapel, to be brought {he hauls, 


in the name of the rector, vicar, or curate of ſuch church 


or chapel, that ſhall be ſo damnified; in truſt for applying 
the damages to be recovered, in rebuilding or repairing 
ſuch church or chapel.” (The damages recovered to be 
levied” on the inhabitants of the hundred, in the manner 
preſcribed by the ſtatute of 27 Eliz. c. 13. in the caſe of 
ations againſt the hundred, by perſons robbed.) 

In conſequence of the riots in June 1780 (c), various 
ations were brought on this ſtatute, and in ſeveral of 
them, a queſtion aroſe, how far the indemnity was meant 
to extend; whether it was confined to the loſs ſuſtained in 
the building merely, and the neceſſary and direct conſe- 
quences of its demolition, or whether it was intended to 
reach, alſo, ſuch damages as aroſe from the deſtruction of 
furniture, and other property, by the rioters, at the time 
when they were employed r wee, the building it- 
ſell. In three of thoſe caſes, ſpecial verdicts were found, 
with the view of bringing the queſtion to a ſolemn determi- 
nation, One of them was an action in the Commen Pleas, 
by Wilmet, one of the Juſtices of the peace for Middleſex. 
The two others, viz. erly v. Sergeaunt, and this which 


I am about to report, were in the King's Bench. Hyde * 
. | alſo 


[_ 700 ] 


* 
* 


(4) 64. (b) $6. ( Supra, p. 435. 
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| 1781. alſo a Juſtice of the peace, and had been one of the moſt "AF 
active magiſtrates during the riots. The defendants, in al | 


| ſpe 

Hype the three actions, were inhabitants of the Hundred of of t 
.againſt Oſſulſton, in which the city of Weſtminſter is ſituated. dow 
Cos AN. 


In this caſe of Hyde v. Cogan, the declaration contained 
four counts. The fir ſt charged, © That, after the laſt day 
of Fuly 171 5, (the day from which the act took effed,) 

| within twelve months before the exhibiting of the 

_ plaintiffs bill [1], divers perſons, to the number of twelve 
and more [2], being, then and there, unlawfully, riotouſly, 
and tumultuouſty, aſſembled, demoliſhed and pulled down 
part, to wit, the walls, doors, floors, tyling, roof, timber, 

, ceilings, partitions, windows, window frames, window 
ſhutters, hearths, chimneys, and chimney pieces, of a 
dwelling houſe of the plaintiff, ſituate and being, &c. and 
in the ſaid Hundred of Oſſulſton, of great value, to wit, of 
the value, &c. in contempt of his preſent Majeſty, and to 
the great damage of the plaintiff, and againſt the form of 
the ſtatute, &c. whereby, and by force of the ſaid ſtatute, 
an action had accrued to the plaintiff, being the perſon in- 

y ijured and damnified thereby, to recover againſt the defend- 
ants, then and ſtill being inhabitants of the ſaid Hundred, 
his damages, by him ſuſtained by the demoliſhing and pull 
ing down his ſaid dwelling houſe, as aſoreſaid.“ 
The ſecond count was for demoliſhing and pulling down 
part, fo wit, Fe. of a dwelling hou, * together with 
divers goods, chattels and furniture, te wit, &c. (enume- 
rating various ſorts of furniture, bedding, plate, cloaths, 
liquor, c.) then and there being in the ſaid laſt-mentioned 
dwelling houſe of the plaintiff, and wherewith the ſaid laſt- 
| 
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mentioned dwelling houſe was, then and there, furniſhed, 
in contempt, Sc. whereby, &c. an action hath accrued, 
Sc. to recover, c. his damages by him ſuſtained, by de- 
moliſhing and pulling down the ſaid part of his ſaid dwelling 
hauſe.” The third was, in other reſpects, the ſame with 
the firſt, but concluded as the ſecond. The fourth wa 
like the ſecond, except that it concluded thus, to recover, 
Sc. his damages by him ſuſtained, by demoliſhing the 
4 ſaid part of his ſaid laſt-mentioned . houſe, and thr 
« faid goods and chattels of the ſaid William, then and there 
being in the ſame laſt-mentioned dwelling houſe.” 


[i] By $8. of the riot act, * no that the action againſt the Hundrel 


? 


perſon ſhail be proſecuted by virtueof 


this act, for any offence or offences 
committed contrary tothe ſame, unleſs 


. ſuchproſecution be commenced will- 


in twelve months after the offence com- 
mitted.” This proviſion ſeems only 
to extend to criminal proſecutions for the 


felony, yet the above part of the form 


of the declaration is framed on an idea 


muſt be brought within a year. 1 

[2] It is not jr" clear, fron 
the penning of the act, whether it i 
neceſſary that there ſhould have been 
rwelve or more rioters, in order to enti- 
tle the party injured to this ar 
According to the moſt obvious con- 
ſtruction, that number is not neceſſary 
to conſtitute the felony created by $4 


EA 
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The cauſe was tried before As HRS, Juſtice, and the 

ſpecial verdict found: That divers perſons, to the number v | 

of twelve and more, Sc. did in part demoliſh and pull Hype 

down the dwelling houſes of the plaintiff, in the ſecond againſt 

and fourth counts mentioned, and that the ſaid perſons, 'Cocax. 

being ſo riotouſly and unlawfully aſſembled as aforeſaid, 

did alſo, ** at the. ſame time, demoliſh the goods, chattels, 

and furniture of the plaintiff in thoſe counts reſpectively 

mentioned, then being in the ſaid dwelling houſes of the plaintiff 

in thoſe counts reſpectively mentioned; and, further, that the 

aid goods, chattels, and furniture were not, nor was any part 

thereof deſtroyed by means of the pulling do run and deſtroying of the 

ſaid dweliing houſes, or either of them. Then there was a general 

aſſeſſment of the damages, by reaſon of the pulling down 4 

« and deſtroying in part of the ſaid dwelling houſes in the ITY F 

« ſecond and fourth counts,” at 1090).; a ſpecial aſſeſſ- | 

ment for damages in reſpect of the chattels, the goods, and ' 

furniture in the ſame counts, at 8831, 36.; and a general 

acquittal on the firſt and third counts. bel 

The words “ af the ſame time,” in the verdict, had been 

ſubſtituted, by. conſent, before the argument on the 

motion of Baldwin, in the room of ©* then and there.” 
The finding in the caſe of Maberly v. Sergeaunt, was, 

mutatis mutandis, the ſame as here, except that inſtead 

of ſaying the goods were not deſtroyed by ©* means of, Sc.” it 

was ſaid they were not deſtroyed in conſequence of pulling 

down the houſe. f 0 | 
Baldwin, for the plaintiff, inſiſted on the authority of | ] 

the caſe oſ Radcliffe v. Eden, decided by this court, in 

Michaelmas Term, 1776 [+ 148]; and of Wilmot v. Horton, 

in which, after two ſolemn arguments, the court of Com- 

mon Pleas had given judgment, the laſt term, for the 

plaintiff [ 3], 


[+ 148] Since reported, Cotp. 48 5. 


1781. 
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[3] The following is a note of 
Lord Loughborough's argument, in de- 
livering the opinion of the court in 
that caſe. | 

This is an action againſt two of t 
inhabitants of the hundred of O/ulfon, 
in the county of Middleſex, to recover 
damages for the deſtruction of the 
phintiff's dwelling houſe, furniture, 
and garden, by a number of perſons 
riotouſl aſſembled on the 7th of June 
laſt, to the number of twelveand more. 
The aQion is founded on the 6th ſec- 
tion of 1 Geo. 1. f. 2. c. 5. The ob- 
ject of that ſtatute is expreſſed in the 
title An act for preventing tumults 
and riotous aſſemblies, and for the 
more ſpeedy and effectual puniſh- 
ing the rioters.” —As a part of this 


general object, by the ſixth ſection an 
action is given to the perſons whole 
houſes ſhall be demoliſhed or pulled 
down, wholly or in part, againſt the 
inhabitants of the Hundred, who are 
made liable to yield damages to the 
perſons injuredand damnified by ſuch . 
demoliſhing or pulling down, wholl 

or in part. All thoſe damages which 


may be referred to the deſtruction of 


the fabric of the houſe, the plaintiff . 
is admitted to be entitled to recover; 
buta doubt havingariſen, whether he 
was entitled to any damages which did 
not fall under that deſcription, the 
jury have found their verdict ſpecially, 
in theſe terms: That, upon the th 
of June, divers perſons, to the number 
of twelve or more, did unlawfully, 
riotouſly, and tumultuouſly aſſemble 

them ſelves 
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1781. themſelves together, to 

1791 the diſturbance 5 the 
ublic peace, and, bein 

| jay ep o aſſembled, did, then 
Cocan. and there, unlawfully, 


and with force, demo- 
iiſh and pull down part 
of the dwelling houſe of the plain- 
tiff, and did, at the ſame time, break 
to pieces and demoliſh, in the ſame 
dwelling houſe, the goods and fur- 
niture of the plaintiff, then W 
therein, to the value of yool. an 
then carried the ſame to the public 
highway, and ſet fire thereto, and 
totally conſumed the ſame: and there 


is a-fimilar finding with reſpect to the 
damage done to the garden of the 


plaintiff, viz. that, in pulling down 
and demoliſting the dwelling houſe, they 
did damage to the garden of the plain- 
tiff, then and there occupied and en- 


joyed by him as parcel of, or appur- 


tenant to, the dwelling houſe; and 
demoliſhed and deſtroyed the roots, 
plants, and trees, of the plaintiff, in 
the ſaid garden, of the value of zol. 
The caſe has beentwiceargued very 
ably, and great difficulties have been 
ſuggeſted upon any conſtruction 
which the court can adopt. It has 
been urged, That much inconveni- 
ence would ariſe from extending the 
proviſions of the ſtatute, which in ex- 
cs terms mentions only thedwelling 
ouſe, todamages arifing from the de- 
ſtruction of things not open and viſi- 
ble, and whoſe value cannot eaſily be 
aſcertained. That the act is penal in 
the greateſt part of its proviſions, and 
mult be ſo conſidered with regard to 
thoſe who are made liable to the acti- 
on; perſons innocent of every thin 
except a ſuppoſed negle& of thoſe 
exertions which, in many caſes, would 
be utterly ineffeftual. That the legiſ- 
lature, on this account, has guarded 
e conſtruction contended 
or on the of the plaintiff, by tyin 
upthe 8 by r of * = 
ference, © /uch demoliſhing or pulling 
dorun, which neceſſarily lead to the 
confideration of what is deſcribed in 
the prior part of the ſection. That the 
caſe there deſcribed muſt be, that de- 
moliſhing or pulling down which 
would ſubje& the authors of it to the 
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felony created by this ſtatute, and ſuch 
felony can only be committed in the 
demoliſhing or pulling down the fi. 
bric of heboaſe for if that be leften. 
tire, the deſtruction of the furniture, 
however miſchievous to the owner, 
and whatever intention it may mani. 
feſt, does' not amount to felony, 
T helg arguments have great force, 
and have raiſed very conſiderable 
doubts ;. but, upon a full conſidera. 
tion of the caſe, the court has thought 
itſelf obliged to decide, that the plain. 
tiff is entitled to recover, as well for 
the deſtruction of the furniture, and 
the damage to the garden, as for the 
demolition of the houſe itſelf. The 
grounds upon which the determinz- 
tion turns are theſe. This ſtatute, 


though penal in a great part of it; 


roviſions, and though, perhaps, there 
is ſomething of a penal nature in tranſ- 
ferring the action from the Par 
committing the felony tothe Hundred, 
yet, with reſpect to the party injured 
muſt be conſidered as remedial. Ante- 
cedent to this ſtatute, and till the 
treſpaſs was turned into a felony, there 
is no doubt, that, againſt the 


actors and their abettors, the [ 703 ] 


party injured would have been enti- 
tled to recover damages for all his loſs, 
In lieu of that remedy, whichcan no 
longer be had, it was thought better to 
ſubſtitute an action againſt the Hun. 
dred in analogy to the antient policyof 
thekingdom, by which the men of each 
diſtrict were bound to maintain peace 
and order, and to anſwer. for the vio- 
lation ofthem within thatdiſtrift. The 
act does not ſay, that damages fhall 
be yielded for the injury dene to te 
fabric of the houſe, but, by the 4. 
moliſking or pulling down the houſe; 
and it ſeemed to be admitted in the 
argument, that, if the deſtruction of 
the furniture in the houſe were the 
neceſſary conſequenceof the demoliti. 
on of the houſe itſelf, the plaintif 
would be entitled to recover the full 
amount of his loſs. If the parties 
engaged in the deſtruction of a houſe, 
had, by undermining it, thrown in 


the walls and roof, ſo that the furni- 


ture was cruſhed to pieces, . 
damage, being the neceſſary e 0 
the 9 3d of the houſe, _ 

* 


are been made good to the party 
injured, as within the very words of 
tre ſtatute ; vic. injured or damni- 


« fied by ſuch demoliſhing or pulling 


« down.” The act of felony, in 
that caſe, neceſſarily produces the da- 
moges ſuſtained. But will not the 
principle extend, likewiſe, to thoſe 
damages, which, though not the ne- 
ceſſary conſequente' of the felony 
committed, yet are clearly the imme- 
dizte effect ot that cauſe? If, in order 
to deſtroy the walls, the mob break 
down the wainſcottingandthe glaſſes, 
or, if, by driving a beam or joiſt 
2yzinſt the wall to throw that down, 
they break a glaſs fixed againſt the 
wainſcot, it would be ſtrange to argue, 
that fuch deſtruction, not being a n- 
ary, but only an immediate conſe- 
quence of demoliſhing the houſe, 
ſhould not be repaired by this action. 
Thecaſe might be different as to con- 
ſequences that are neither neceſſary 
nor immedia:et If, for inſtance, one 
ſet of rioters had broken in on the th 
of June, and deſtroyed the houſe, 
leaving the godds in it, and, the next 
day, another party had come to the 
houſe ſo left, and robbed it of the fur- 
niture. It is here found by the jury, 
according to the truth of the tranſac- 
tion, that the deſtruction of the houſe, 
of the furniture, and of the garden, 
was done by the ſame rioters, at one 
and the ſame time; that the rioters, 
in demoliſting the houſe, did dam age 
to the garden, Sc.“ It ſeems, there- 
fore, to be by no means any ſtretch 
of the act, to give it this conſtruction, 
and the condition of the plaintiff 
would not be ſo good, otherwiſe, 
with reſpect to furniture, c. as it 
was before. As to the argument 
urged, with great ingenuity,-* Of 
tiethconvenience which muſt attend 
this conſtruction, becauſe of the un- 
certainty, inthe firſt place, as to what 
furniture was in the houſe, and, ia 
the next place, the till greater un- 
certainty, what the value of that 
turniture was; whereas the building 
5 viſible, all know what it has been, 
tere miſt neceſſarily be perſons qua- 
"fied and competent to give a toler- 
able eſtimate of it, and the public 
cannot, be liable to much impoſition 
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on that account.“ * 
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the deſtruction o 


undoubtedly, à very 1781. 
ſpecious appearance: 
but it amounts to no Hypg 
more than this, that a againſt 
caſe may happen, Cogan. 
where the wiſe and | 
benevolent . purpoſes 


of the law may. be erted to a 
fraudulent intent. The rag in- 
ſtance, which has brought a great 


Dumber of theſe caſes before the 


court. has proved it to be poſſible to 
guard againſt the Hundred's being 
charged beyond the real damage z 
though there might, at firſt, be ſome 
ground to ſuſpect that the imagina- 
tion of the party and his friends would 
exapgerate the amount of it. In moſt 
of the actions that have been tried, 
the loſs in reſpe& to furniture has 
been calculated with tolerable pre- 
cifion ; and, if care is taken on the 
part of thoſe who are to anſwer for it 


(and, from the multitude of caſes 


which unfortunately happened laſt 
ſummer, it appears that care may be 
taken,) there is no great reaſon to be- 
lieve, that a jury will be deceived by 
an over-rated eſtimate of the injury 
which the party has ſuſtained in that 
ſpec ies of property. If fraud may 
be practiſed, it is a fraud of a nature 
ech to detection; and, by a reaſon- 
able diligence on the part of thoſe af- 
fected by the conſequences, the ef- 
ſecis of the fraud may be prevented. 
This is not like the caſe of an action 
againſt the Hundred upon a robbery, 
where the value reſts ſolely in the eſti- 
mateof the party, and you areobliged 
to depend on his honeſty. The ar- 
gument, therefore, has not ſuch 
weight, as at firſt it ſeemed to carry 
with it. But, if it had much more 
than it has, it would not beſufficient 
to controul the operation of the act, 
in a caſe which falls within its prin- 
ciple. Therefore, upon the whole, 
we are of opinion, that the plaintiff 
ought to have all the damages the 
jury thought fit to give: That he js 
entitled torecover for the deſtruction 
of the furniture, and of the garden, as 
ſuch deſtruction is found to be the 
immediate conſequences and effect of 
— done 
at the ſame time. 
- Taylor 
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_ againſt 


Co 
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* 


- 


222 


bother inſtances of a like ſort, where the remedy againſt the 


GAN. 


Taylor argued for the defendants.—Among other thing 
he ſaid, the negative part of the finding diſtinguiſhed thi, 
caſe, from both the others. The new felony created by 
the ſtatute, in the fourth ſection, is clearly confined 10 
the deſtruction, in whole, or in part, of the building 
themſelves, and the ſixth ſection refers to the fourth, ang 
ought not to be carried beyond it. The intention of the 
legiſlature was to ſubſtitute the relief againſt the Hundred, 
for the remedy by action of treſpaſs againſt the indiyidus 

offenders; the civil remedy againſt them being merged in 
the felony. Ubon this principle, the conſtruction mul 

be, that the Hundred is only to anſwer. for ſuch damages a 
aroſe from the felonious part of the offence. -The' ſtatin; 
is to be conſidered as penal, not only againſt the rioters, bu 
againſt' the inhabitants of the Hundred; for it ſubjeg 
them to the damages, as a puniſbment for not preventing 
the miſchief. Indeed, to conſtrue a Jaw as remedial in 
one part, and as penal in another, ſeems inconſiſtent; 
and, ſince this Jaw is, in many reſpects, ſo highly pena], 
it ought to receive the ſtricteſt interpretation. It may he 
ſaid, that, unleſs the Hundred were to be held liable for 
the furniture, the ſufferer would be in a worſe ſituation 
than before, becauſe, now, as the offender is made x 
felon for demoliſhing the building, the remedy againſt him 
for deſtroying the Nane is alſo gone. But there ar 


Hundred is not co-extenſive with the loſs of remedy 
againſt the offender. For inſtance, in caſes of robbery, 
the Hundred ts not liable if the robber is taken within 30 


days after the crime was committed (a), nor, in caſes unde 


[305 J. 


the black act (5), if the offender is convicted within fir 
months. If the contents of a houſe, furniture, Cc. had 
been meant, they would have been ſpecially mentioned in 
the acc. ee | | 
Lord MAN$FI1ELD was preſent, but declined giving any 
opinion. | ON ey 
* W1ILLES, Fuftice,—According to this verdict, we mult 
conſider the demoliſhing/of the goods and the pulling down 
of the houſe as one tranſaction, committed at one and the 
ſame time. The jury go ſtil] farther, and ſay, that the 
goods were in the houſe; Then comes the negative part 
of the finding; but that does not ſtate the deſtruction of 
the furniture to have. been a ſeparate ad. It was ab 
ready found to have been the ſame, It would be oyct- 
turning the good ſenſe of the ſtatute to reſtrain it in the 
manner contended for by the counſel for the defgndants- 
The ſixth clauſe I rather conſider: as remedial: It may be 
ſaid to be penal as to the Hundred, but it is certainiy 


5 remed 
ah; 4. 1. f. 3. c. 1. a8 Ed. 3. (5) 9 Geo, 4. c. 22. br.” 
Cott 37 Et. Co 13.8 Geo. 2. C. 16. ; | 7 a 
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Fi remedial as to-the'fufferer; ''The words are; that the in- 1781. 
by habitants of the Hundred in which ſuch damage ſhall be. 
| to done, ſhall» be liable to yield damages to the perſon or Hros 
nes perſons injured by ſuch demoliſbing: or pulling down. What againſt 
and damages? The value of the houſe is not the whole of COA. 


the the damage. The furniture may be worth twice as much 
ed, as the building. The decifion of the court of Common 
dual Pleas goes full as far as this cafe; (though there were in that 
l in caſe no negative words in the finding,) for it extended the 


remedy to damages out of the houſe. But in Ratcliffe v. 
Eden, there was what was tantamount to this negative 
finding, for it was not ſtated, that the houſe was demo- 
liſhed or pulled down wholly or in part, and, if any thing 
is to be implied, it is rather, that the houſe itſelf Was 
not demoliſhed in that cafe, at leaſt the windows, ſhut- 
ters, and doors, were only ſpecified in the caſe; and it was 
not even ſtated, that the houſehold goods were deſtroyed 
by neans, or in conſeguence, of the demolition of any part 
of the houſe. It rather ſeems, that the riofers merely 
broke open the doors and windows for the purpoſe of getting 
into the houſe. In point of policy, the conſtruction con- 
tended for on the part of the plaintiff is certajpl to be 
preferred, if the cafe were new, which it is not” I:think 
the plaintiff entitled to recover for the furniture as well 
as the houſe. her 2 
Asununsr, Juſtice, —I am of the ſame opinion. If the 
demoliſhing of the furniture had been a ſeparate act, I 
agree with the counſel for the defendants, that it would 
not have been felony, and that the ſufferer could not 
have recovered againſt the Hundred. But, here, being 
done at the ſame time, and in purſuance of the riotous 
tranſaQtion, it is to be conſidered as part of one and the 
ſame act. It was not a neceſſary, but it was an imme- 
diate, conſequente of the demolition of the houſe. The 
rioters got poſſeſſion of the furniture by demoliſhing the ( 6 
houſe. The act was ſo much the ſame, that if one of | 
them had not been in the houſe, but had received ſome 
of the furniture in the ' ſtreet from the others, I think 
he would have been guilty of felony, as being concerned 
in the riot. The two- caſes relied on are not in my 
opinion to be diſtinguiſhed from this. The purpoſe of 
the act is remedial, and therefore it ought to receive a 

liberal conſtruQion. ; . 

Burier: Juſtice, The ſtatute, is ſo penned, that the 
words might poſſibly admit of two conſtructions, and, 
therefore, it is material to conſider, whether it is penal or 
remedial; beeauſe there is a well-known difference in the 

rule of eonſtruction, as applied to laws of the one ſort, 
and of the other. Where they are remedial the inter- 
retation is to be liberal, ſo as beſt to apply te the end. 

| T 2 Srl 
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1781. But a law may cettainly be penal in one part, and re. 


Horx is no danger of the liberal conſtruction of the remedi 
- againſt part being extended afterwards. to the penal. The dif. 
_ . ©96A8k. tinction has been too long eſtabliſhed for any apprehenſicn 


707 ] the neceſſary conſequence of the demolition of the houſe; 


ber in the argument here, and much 23, Geo, 3. & Cam. 
rc lied an in the cafe of Wilmot v. Geo. 3. 
Hirlon. Hh | 


medial in another [4]; atid that is the caſe here; There 


of that ſort. If the clauſe upon which this caſe ariſes j 
remedial, which I think it is, the moſt extenſive ſenſe muſt 
E and it was ſo held in both the caſes cited at the 
bar. Ratcliffe v. Eden was, I believe, the firſt caſe © 
the conſtruction of the ſtatute, and it was fully conſidered, 
Mr. Juſtice As ro x ſaid, the ſenſe of the act was, that the 
damages to which the party offending would have been 
liable, at common law, ſhould be transferred to the Hun. 
dred. Mr. Juſtice AzHnuRsT ſtated, as 4 ground of his 
opinion, that the whole was one act, and, my Lord, after 
having given a full opinion at firſt, added, afterwards, { 
do not conſider the demolition of the houſehold goods 1 
„ conſequential, but as a part of the act.“ A miſtaken idea, 
that the caſe was not deliberately decided, was thrown out 
in the Common Pleas, and produced two arguments in the 

. caſe of Wilmot v. Horton. It is not poſſible to diſtinguiſh 
either of. the two from this, on any fair principle. In the 
' laſh, Lord Lo DO, in delivering the opinion af 
the cout, ſtated the de ſtruction of the goods, r. as the 
immediate, not the neceſſary, canſequence ; ſo that they di 
not decide, as has been ſuppoſed here in the argument for 
the defendants, on the ground of the one ſort of damage 
having been the neceſſury conſequence of the other. The 
deſtruction of the furniture was not, in either of the caſez, 


becauſe it was part of the ſame act. There are; therefore, 
two prior deciſions in point; and, if the queſtion were 
more doubtful, it muſt be governed by thoſe deciſions, 
But, independent of authorities, as the claufe is remedial, 
it mult receive a liberal conſtruction. As to the ſuppoſed 
Gon there may be in aſcertaining the quantum of da- 
mages from tho deſtruction of furniture (a), ſuch amount 
is more Capable of proof than the value of the houſe, where 
the ſtate of the timbers, c. is often inviſible, whereas the 
quantity and quality of the furniture muſt be known, ii 
moſt inſtances, - to many witneſſes; and nothing more vil 
be to be done, in theſe caſes, to eſtimate the loſs, than 
what is neceſſary in every action of trover for houſehold 


goods. . 5 
: . Judgment for the plaintiff (} 149] 


[4] Bones 5 Beall. 2 B. A. 19 [+ 149] vid Maſon v. Sainſbury B. 
Ceo. 3. 2 Black. 1220, 1227. 
(a) This was a topic urged at the ance Company v. 2. B. K. J. 


R. E. 22 Geo. 3. and the London Aſſo" 


Scacc. H. 3; 
Geo. 3 BY d 
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1781. ** 
Friday, 


STONE again ForsvyTH 
Song gan Fe a 1 


SSUE being joined on a plea in bar to an avowry for rent The will of a 
| in arrear, the cauſe was tried before Lord MansF1tLD, feme covert, 

at Guildhall, at the Sittings after laſt Hilary Term, and g ura by 
caſe reſerved, which ſtated; * | eee 
"That Im Wilſn, widow, being poſſeſſed of a leaſchold ſettlement, 
eſtate, for a long term of years, and money and goods, and l be 
jring wo children, prepared ker will, (which was fer Pe, u hb 
forth in the cale, in Aec werba,) by which ſhe gave the a title to per. 
|aſchold eſtate, and her money and goods, to her execu- e! property, 
tors therein named, in truſt for her children. The will tu it bas been 


1 | d in the 
concluded thus.“ In witneſs whereof, I have hereunto cecle faltica 


« (et my hand and ſeal, the 27th day of March 1779, Ann court, 
« Wilſon. Duly atteſted by Jom Crouth and Join Davies.” 
—That in contemplation of a marriage with the defendant, 
the ſaid Aun Wilſon had entered into articles to the follow- 
ing effect: Articles of agreement made the 17th of 
4 April 1779, _— £5c.”-— That the articles recited 
an intended marriage between her and the defenqant, and 
that it was agreed, that ſhe ſhould have all her leaſehold 
eſtate, money, c. for her ſeparate uſe. That, for 
that end, the defendant covenanted and agreed with one 
of the perſons made an exceutor by the will, as a truſtee 
for the wife, that, notwithſtanding the intended marriage 
ſhould take effect, and, from and after the ſolemnization 
thereof, the Jeaſehold: eſtate ſhould be held and poſſeſſed 
by ſuch perſon, and to ſuch uſes, as ſhe ſhould, at any 
time during her life, limit, give, demiſe, order, appoint, 
or diſpoſe. of, either by her laſt will and teſtament, in 
writing, or by any other writing, purporting or intending 
to be her laſt will and teſtament, or by any other writing, . « 
to be ſigned with her hand, or to which ſhe ſhould ſub- 
ſcribe her mark, in the preſence of two or more credible 
witneſſes; that the defendant would permit and ſuffer her 
to make ſuch will, or other writing, as aforeſaid, and {hat 
he would permit and ſuffer fuch will thereafter to be made, tq 
be fully proved by the executors in ſuch will named, and probate 
of fuck will to be had and taken as uſual; and that the perfon 
or perſons to whom the ſaid Ann ſhould p i /e and diſpoſe of 
her ſeparate eſtate, by her will or any other writing that 
ſhould 'be ſigned, ſealed, and executed, by her, in the 
preſence of two or more credible witneſſes, as aforeſaid, 
ſhould, and might, peaceably enjoy the ſame. That the 
laid will and marriage articles were both executed on the 
Jane day, at the ſamie place, and before the ſame witneſſes. * 

hat the marriage was ſolemnized on the 27th of April 

T3 1779, | 


[7988] 


* 
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1779, and Ann Wilſon died on the 31/ of December 1779, 
„ but letters of admi-. 


1781. 

N =. / 'T hat the ſaid will had not been prove 
SToN * niſtration of the eſtate and effects of the teſtatrix had been 
againſt. _ 


granted to the defendant. That the will had been offered 


ForsYTH. to be proved, but probate was refuſed, only becauſe, upon 


1709 ] 


the face of the articles, the will bore date before the 
articles. | N 


The 


* 
8 ity 


the wife. If it was, a verdict to be entered for the plain- 
tiff, and vice verſd. 5 | . . n 


This caſe was to have been argued chis day, by Bower, 


for the plaintiff; and Morgan, for the: defendant. 


Bower ſtated the queſtion to.be.a mere queſtion of pre- 
ſumption, as to the priority in point of time in the execu - 
tion of the two inſtruments, the will, and- the articles; 
for, if the. will was .poſterior to the articles, though 
executed the ſame day, it was then valid [CSI, and 
the defendant had no title; but Lord MANSZHIELo ſaid, 
another queſtion would firſt. ariſe, viz, whether the court 
could take any notice of the paper called a 0, till proved 
in the Eccleſiaſtical court. Bower, upon this, contended, 
that, though called a will, yet this, 0 


did not require a compliance with the xules reſpecting wills 
pro erly fo called, But his Lordſhip ſaid, it had been 
ettled, that, before you can come into Chancery, on a 
title to perſonal property, under the will A a feme co- 


vert [1 to whom a power of making a will is reſerved, 


ſuch will muſt be proved at the Commons; and that the 
ſame rule muſt prevail in a court of law: that, if the Ec- 
cleſiaſtical court would not grant probate, the proper 


SEAS > ueſtion lated for the opinion of the.count _ 
whether the will was a valid diſpoſition of the effects af 


truth, was not one, 
in a ſtrict legal ſenſe, hut an appointment, and, therefore, 


_ 


courſe was to appeal to the Delegates [+ 1:50]. 


The Peſtea to be delivered to the defendant [2]. 


145] S. P.Taylor v. Rains, B. R. 


H. 1 Am. 7 Med. 147. In 41 Vin. 


Title Executor D. pl. 1. in marg. this 
is ſuppoſed to be the caſe with Sharde+ 
lew v. Naylor, 1: Salt. 313. though 


the two reports differ in this material 


fact, that in 7 Mad. the will is ſtated 
tahave been executed before, in Salli. 
after, the marriage. 

[1] Though this will was executed 
before the marriage, yet, as the mar- 
riage, if there had been no power re- 
ſerved by the articles, would have re- 
vaked it (a), and it could only be va- 
nd on the ſuppoſition of its being exe- 


cuted ſubſequent to, and authorized 


* 1 1 1 


by them, it muſt be conſidered exad- 
ly in the ſame light as if made after 
the marriage. | ; 
[+150]: Vide Rz, v. Ewer, Cane, 
1744. 3 A. 156. 160. 162. Jenkins 
v. Whitehouſe, B. R. M. 31 Ge. 2. 
1 Bur. 431. According to which 
eaſes and alſo Taylor v. Rains, cit d 


ſupra, p. 708. note f , the regular 


courſe, in caſes 4ike this,. is, for the 
Spiritual court not to give probate of 
the will, but admin ir ation, With the 


will, as a teſtamentary paper, annexed. 
[2] There were ſeueral avowries0n 


the record, and iſſues joined on all 


and, the jury having found for the 
A bi la. d ir as Palo 


» 


(a) Fide Brady v. Cubitt, \ M. 19 Gee. 3. ſupra, p. 34 to 40. 
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-1intiff on all but that bn which the ought, upon general N 178 9 


5 (ale was reer ved, afterwards, in Ti, pr nciples, to have their \ 

d Tin, 22 Geo. 3. Marganobtamed”” full "coſts, in ſuch a _grogy - 
me to ſhew*eauſe Why the Maſter ' caſe, becauſe, if any againſt -/ 

1 111d not allow the defendant the full one of the avowries Fora. 

e ots on all the iſſues. He contended, is found againſt the : 


at a defendant or avowant in reple> plaintiff, it ſhews that 
, n, is an ator, and to many e he had no cauſe af action. On 
H »nidered in law as a plaintiff; hat M adugſlay the gth of June 1782. Val- 
i liferent ayowries, therefore, ought . lace. and. Bower ſhewed cauſe; ahd 
| o be looked on as different counts in Lord MansrieLD,  Wiltes, and | 
(:Caration, and that when feparate BULLen, Fufrces (Asugonsr, J 
4 ſuzs are joined on different counts, ice, being abſent, ) were clear, that 
nd any one of them is found for the an avowant is a defendant, within the 
lintiff, he is allowed the coſts of the meaning of the act, and ſaid, it had 
rhole record. Vide ſupra, Butcher v. always Bien ſo conſidered in the tax- 
een, E. 21 Gen. 3. p.652. That, ation of coſts. | 


ICT 


h r 6 5. of 4 Ayn; c. 16, if any ſpecial Indeed if it were not ſo, there would 
4 utter pleaded by virtue of that ſta- be no authority under $ 4. to plead 
„ ute by any defendant, tenant, or pla g- different avowries. TP, 
t in replevin, ſliall be judged inſuti- Jide Oan v. Bowles; B. R. H. 2 & © 
0 ent on demurrer, or found for the 3 Will. & Mar. where, it was held, 7 
1 lintiffor demandanton verdict, coſts that an avowant is nota plaintiff with- 
| e given; but that it could not be in the meaning of 3 HN. 5. c. 10. fo 
85 uppoſed, that, in the general words as to be entitled to coſtyon the aſſirm- 
Cy bfendants or tenants,” were includ- ance ofa judgment in his ſavour upon 
ls l aan or | defendants in replevin; a writ of error. Carth. 122, 4 Mod. 7. 
| nd if they were not included, they 1 Show. 13. 165. 1 Salk, 95. 205. 
1 . | . 
1 Dor, Leſſee of Sir WILIA Girroxns, Bart. [71 
| 8 5 g 8 Tueſday, 
« againſt Porr and Others 4 ECT We... 
. PON an ejectment, tried before Lord MANSFIELD, at If alord of a 
the Sittings for Mippirs kx, a caſe was reſerved for * 
| e opinion of the court, the material part whereof was as * 
| plows: . 73 | Ai. and aſter- 
. By leaſe and releaſe; dated the 29th and 30th of March wards pur- | 
er 754, the manor or lordſhip of Stanwell, with the rents of _ bad oe 2 | 
ſize, rents of the freehold and cuſtomary tenants, and all the raanor, | 
* shts, privileges, and appurtenances, to the ſaid manor and take ſur. 
« longing, and divers freehold latids, and alſo the manor of renders of 
b hepcotts, alias Hammonds, with the rights, members, and ap- . — y 
4 WMEtenances thereof, and divers freehold meſſuages and lands; ſhall enure to 
ar re, for a valuable conſideration, conveyed by the truſtees the benefit of 
he | the Earl of Dunmore deceaſed, to Sir Jom Gibbont, and th mortgages 
of Ws bein. By ind d 2d of April following, eu by th. 
Buy indenture, dated the 2d of April following, ment by the 


he ir John Gibbons mortgaged all the aforeſaid premiſes to the lord of all his 
* d truſtees, for a term of 1000 years, for ſecuring aten 
h 0,000]. and intereſt, being the ſum he was deficient of ſhall ban 
N | CS | . 
iff aption of fuch ſurrendered copyholds,—If a mortgagor deyiſes the mortgaged pre mi- 
, 1 and aſterwards pays off the mortgage, and the mortgagee conveys:the legal eſtate to 
[a transfer of the legal eſtate ſhall not operate as 


* . c 


truſtee in truſt for the mortgagor, 
r. vocation of the will. 


Wm 
1781. 
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paying for his original purchaſe... By leaſe' and releat, 


| dated the 7th and 8th of April 1755, Sir John Gibhu, 
Doe © 


mortgaged in fee, to Agatha Child, the manors and premiſe, 


fo purchaſed by him as foreſaid of and from the truſtees of 


the Earl of ore, and therein particularly mentioned, 


for ſecuring 20, o00l. and intereſt; out of which ſum the 
10, oool. and intereſt due to the Earl of Dunmpre's truſtee; 
was paid off, and the term of 1000 years aſſigned, by an 
indenture, dated the ſaid 8th of April 1-755, to a truſtee 
for the better ſecuring the 20,000/. which was not paid x 
the time ſtipulated in the mortgage. Between the time of 
this laſt mortgage to Mrs, Child, and the year 1767, Sir 
Lan Gibbons purchaſed ſeveral copy hold tenements and 


lands, (being part of the premiſes in queſtion,) held af 


the manor of Stantuell, and the cuſtomary tenants, of 
whom he purchaſed them, ſurrendered them into the hand 


of the lord of the ſaid manor, by the rod, (ſome into the 


hands of Sir 2 himſelf, and ſome by the hands and ac. 


deptance of t 


4 


ſteward of the ſaid manor,) unto the ſaid 
Sir Jom Gibbons, (who was deſcribed in the ſurrenders 4 
lord of the ſaid manor of Stanwell,) his heirs and aſſigns 
for ever. By leaſe and releaſe, dated on the 175th and 18th 
of April 1755, certain freehold meſſuages, lands, tenements, 
and hereditaments, ſituated in Stanwe/l, were ſold and con- 
veyed to Sir ohn Gibbone, and all and ſingular the ſaid laſ 
mentioned meſſuages, lands, tenements, and premiſcs, 
were, by leaſe and releaſe, dated on the 19th and aoth of 


* April 1755, mortgaged in fee to Mrs. Child, for. the fyr 


ther ſecuring the 20,000/. By leaſe and releaſe, dated on 
the 3oth and 31ſt of Augu/? 1771, in conſideration of: 
marriage then intended between the leſſor of the plaintiff, 
(the eldeſt ſon of Sir John Gibbons,) and his now wife, and 
of her marriage portion;—(after reciting that Sir John Gib- 
Bens was ſeiſed of all that the manor, or reputed manor or 
lordſhip of Stanwell, and of the manor of Shepcatts, alias 


8 and of the capital meſſuages, and of divers 


other meſſuages, mills, lands, tenements, and heredita- 
ments, which he purchaſed from the truſtees of the Earlo! 


Dunmore, ſubject to a mortgage thereof made by him to 


Agatha Child, Sir John Gibbons conveyed to William Bui 


Jer and Joſeph Pickering, in fee, all that the manor or lotd- 


ſhip af Stanwe/l, with the. rights, members, juriſdictions, 


privileges, rents of afſize, renis of the freehold and epſton- 


ary tenants, and all other the appurtenances thereunto be- 


longing, and alſo all that the mano of Shefcotts, alias 


Hammonds, with the rights, members, and appurtenances 


thereof, and all and ſingular the meſſuages, lands, tene- 


ments, hereditaments, and premiſes therein particularly 


deſcribed, and are the ſame premiſes which he purchaſed 
the ſaid truflees of the Earl of Dunmore, and which were 


conveyed 


. 
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conveyed to him by the indentures of the agth and zoth of 17817. 

Marci 17 54, and alſo cempriſed in the mortgage to the Taid L—, OM 

Agatha Child, of the 1th and 8th of April 1755, to ſccure Dos 

an annuity of 1000. out of the ſame to the leſſor of the Fu 

plaintiff, during his and his father's joint lives, and to the Porr. 

intended wife of the leſſor of the plaintiff, after the death 

of her ſaid intended huſband, as her jointure, and, ſubjec 

thereto, to the uſe of Sir Fohn Gibbons for life, remainder to 

truſtees to ſupport, c. nemainder to the uſe of the 7 of the 

plaintiff far life, with ſeveral remainders over, and the ultimate 

remainder to Sir Fohn Gibbons in fee: On the 22d of Novem- 

ber 1772, Sir Fohn Gibbons made his will, whereby, ofter - 

reciting the laſt-mentjoned leafe and releaſe of the zoth and 

ziſt of Auguſt 1771, he deviſed the reverſion in fee of the 

ſaid manors of Stanwell and Shepcotts, alias Hammonds, and 

all the lands, hereditaments, and premiſes which he purchaſed 

of the truſtees of Lord Dunmore, deceaſed, to Dr. Eraſmus = 

Saunders, (ſince deoeaſed,) and Jeſepl Pickering, in fee, [ 713 ] 

vpon certain truſts and to certain uſes not material to be 

tated. The will then recited, that he had e ſeveral 

very conſiderable purchaſes of ſeveral] other real eftates at 

$tanwell aforeſaid, and elſewhere in the ſame county, fince 

the purchaſe of his ſaid manor of Stanwell, and other pre- 

miſes therein before mentioned, made of the truſtees of the 

Eat-of Dunmore; and he, thereby, gave to the ſaid Dr. 

Eraſmus Saunders, and Tefeph Pickering, and their heirs, all 

other his meſſuages, lands, hereditaments, and real eftates 

at Stanwell, or elſewhere in the ſaid county (of Middleſex ), 

with their appurtenances, (except ſuch parts thereof as 

were incloſed within his gardens and park,) in truſt to ſell 

and difpoſe thereof, and, with the money arifing from the 

ſale, to pay and diſcharge all principal and intereſt due on 

any mortgages, or other incumbrances affefling the faid Hate, 

and, from and after payment thereof, to apply the reſidue | 

of ſuch purchaſe monies in paying and diſcharging the for- ' 

tunes therein before given to his younger children. At the 

time when Sir Jon Gibbons made his will, the manors of 

Stanwell and Shepeotts, alias Hammonds, were in mortgage 

to Mrs. Child, as before ſtated, and all the copyhold pre- 

miſes before mentioned were purchaſed by him after the 

mortgage made to Mrs. Child. By leaſe and releaſe, dated 

the1ſt and ad of March 1776, in conſideration of the ſum 

+ of 20,000/, (Mrs. Child's mortgage money,] paid to the 
perſons then entitled to the fame, by Buller and Pickering, 

the truſtees in the marriage ſettlement of the leſſor of the 

plaintiff, all the ſaid manors, and all the other meſſuages, 

lands, , tenements, and hereditaments, contained in the 

ſaid mortgage of the 7th and th of April 1755, and pur- 

chaſed by Sir Fohn Gibbons of the ſaid truſtees of the Farl 

of. Dunmore, were, at the requeſt of Sir Join Gibbons, and 

of the leſſor of the plaintiff and his wife, releaſed ik — 


' 
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1791. firmed to the ſaid Buller and Pickeying,) and their heirs; to 

; eee eee the "marriage ſettlement of 
f Do, thergathand:;3ift of Auguſt 177t, were Timited conderning 
i2valt - the ſamezefreed and diſcharged from all equity, terms“ 
Lorx. proviſos and conditions, of 'rederyption!” By ſeaſe and 
releaſe, dated on the ſame days reſpe@ively, and made be. 

; fſtween the ſame panties! with thofe laſt-mertioned, after 
recitingithat the 20, 000. and all intereſt had been paid, 

and thatʒ thereby, the premiſes conveyed fbr better ſecur- 

ing the payment thereof ere become releaſed and difchary- 

ed, —allſand ſingulan the capital meſfuage, and all other 


8 7:3 ] maſſitages, lands, tenements, hereditaments, and premiſes; onga 
in theleafe and releaſe/of the 19th and zoth of Hp , i th 
mentioned; were dub granted, releaſed, and conveved to ich 25 

the uſe of the ſaid Foſepht Pictering, his heirs and aſſigns, ahve 

free from the proviſo of redemption” contained in the fe- PE 

leaſe. of the aothꝰof April 1755 an truſt for Sir Join Gib. 8 850 


Fons in fee. Sir 7% Gib hant died in June 1776, without 
revokingyor altering lis will, 3 y indebted to many per- 
ſons : by bonds ; leaving the leſſor of the plaintiff his heir at 

law: And the ſurviving truſtet under the will, conceiving”” 
himſelf entitled to the premiſos contained in the different 
ſurrenders herein before mentioned; and alſo to the free- 
hold premiſes contained in the leaſe and releaſe of the 17th 
and18thof -4prib 1755; had agreed to ſell thefame to pay 
Sir Fomoeidebts, but the leſſor of the plaintiff alſo conceiv- | 
ing himſelf entitled to the ſame premiſes, he hath brought 
this ejectmenit for the recovery of the poſſeſſion thereof. 115 
Upon this eaſe; the queſtions! ſtated for the opinion of 4 4 


endet 
pf eſt; 
10. 
art o 
he 7t 

nt 
| empt 
eſted 
hould 


the court, were | 63 | 
1. Whetherithe leſſor of the plaintiff, as heit at law of W 
his father, or as tenant for life in poſſeſſion- of the eſtates 
compriſed in his marriage ſettlement, is entitled to the pre- w_ 
miſes contained in the ſaid ſurrenders? ALLE 
2. Whether the leſſor of the plaintiff, as heir at law of 
his father, is entitled to the premiſes contained in the leaſe!” 
and releaſe of the 17th and 18thiof April 1785 | 
On Tueſd. y, the 19thiof June, the caſe was argued, by 
Lawrence, for the plaintiff, and Wilfen, for the defendant. ' 
The arguments for the plaintiff were to the following 
eſfect. | ; 
% Queſtion. On this part of the caſe,” it was contended;” 


"MY 


1. That the copyhold lands paſſed to Sir William Gibbon: 1 
or. life by the terms of the marriage ſettlement; or, 2. That * 
they were not compriſed in the will of Sir John Gibbon, x 
and, therefore; deſcended to Sir William, as his heir at 5 
law.— t. The copyhold lands were parcel of the nmianor of 3 
gtanvvell, for they are ſtated tohave been held of the ma- 
nor, and, in contemplation of law, cuſtomary lands held N 
of a manor are parcel: thereof. The freehold intereſt is in (a) 


the lord, for which reaſon the copyholter' cannot preſcribe 35. 
f 55 mm n 


11 


* 
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1x gue eſtate. The forms of cmveyancingy,a5 wall es hefe, 1783»; 


„ing, provethe ſame. 10 tion; for oopy holds, paſs by, == 

' urcender to the lord, and, from 1 nature of a ſurender, Ay | 
WS: cn only be made to one who has f higher intereſt, in tie. ffn 
„e than the perſon who ſurrenders. 1 copybolder,,. er 
„n point of law, only, 4 tenant at will. Theſe copy held. L 71 
„ e, therefore, paſſed by the original and ſubſeguent“ 
„ . The words are certainly ſufficiently comprehenſive: | 
: Who iiclude them; for, they not only mention “ mant or 
- oehip.“ but alſo ** all rights, privileges, and appurr. 
„ eaances thereunto Neuß Wir Fohn Gibbene as. 
8 ongagor in poſſefhon, could do no ads to injuxe gr dimi- 
; i the ſceurity of the mortgagee. though he. might do- 
WH: mould tend to ber, advantage. He, might, take, a 
„nder, or an eſcheat,, for the benefit of the mgttgaggg 
ed, „ that if one who, bas, 3 mangr gevilg it. 
, after, = tenancy eſehest, that fall, pafg by the den. 


' viſe as part of the manor; Bunten x. Cube (a). The ſure, 
enders to Sir John Gibbons. were the mere determinations, 
f eſtates at will in parcel of the manor mortgaged to Mis. 
1d. The lands ſurrendered became, after the;ſurrender, 
art of the 1 premiſes compriſed in the 7 50 a: , 
he 7th and 8th of 4755, and in the marriage ſettle- 
at of Sir N FT and, therefore, after the te- 
lemption of the mortgage, and the.death gf Sir Ton, they, 
eſted in Sir Nilſiam as tenant for life.—2. But, if the court by” 
hould think the a Hos confined to ſuch, lands as Sir 
ju had at the time. of the, irt. mortgage to Mrs, Ghilg, Sir. 
iliem will be. entitled to them. as heir at law, if they did. 
ot paſs by the will., Now, by the will, nothing is deviſed; .. GS. 
ut a reverſin in the manors,, and the freehold eſtate, (ex- — * 
luſive of the manors,) w ich | purchaſed afterwards... & N | 
2d Queſtion, —There are alſo, two, grounds, upon which 
ir William's elaim to the freehold. purchaſes af his father, 
ny be ſupparted,—1. The purpoſe. of the ſecond deviſe 
4s to pay off mortgages and other, jncumprances eee 
ands, and which were à real lien, and woyld.be a charge 


on them into whatever hands they, might come... Now., 


FFI 


„4 % „ 


F 


* * 


ehe mortgage on the frechold purchaſe; was paid off,. 
% here were no. incumbrances- on the frechold, eſtate, that 


ould have followed it into whatever hands it came, The 

Auor is not act to barg lf. any bond whioh „ r 
ff the land, Before the ſatute of 4W.$ M. . 14. | 2 
ands in the hands of a deviſce. were not liable 40 bond... ; 
cs, and, ſince ti ſtatute, it has, been held ', that a hong 

not a lien upon be lands. Parſflowe v. Wegdon, (0). If a 8 

1 heir at law ſell Me lands, a bond creditor. cannot follow . 15 

„m. The purpoſe of the deviſer io the truſtees; being, 


15 therefore, 
| r 6 4. 1 Salk. 237, (0) Cane. T. 1718. 1 Eg. Ca 

0 35. N 81 .* * 149. "D346 N : p , 
„ 


A . * . 8 F d * . n * A den * L wY * p 
ad Men ö 8 R 95 5 e r * 
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1781. therefore; fulfilled before the teſtator's death, the deviſe 
—— itſelf became void. But, 2. If this conſtruction ſhould not 
Dos be adopted, ſtill, an event happened after the making the 
5 will by which that part of it which relates to the free 
"977+ purchaſe was revoked. It is an eſtablihed rule, that, 
tthe nature of a teſtator's intereſt is altered after the deviſe, 
ſuch alteration operates as 'a revocation in law pro tanto. 
Thus, if a man, ſeiſed in fee, make a will of lands, and, 
afterwards, make a feoffment, or levy a fine, to the uſe of 
himſelf m fee, though he is in of the old eſtate, yet this is 
a revocation. 1 Roll#s'Abr. 614, 615. Now, in this caſe 
at the time of the will, the legal eſtate was in Mrs. Child 
and, after the will, was transferred from her, andeonyeyed 
to Pickering, and, though the equitable intereſt 'may haye 
bs remained the ſame after the conveyance to Pickering, yet, 
there having been an alteration in the legal eſtate after the 
will, that ſhall operate as a revocation; for it was deter- 
mined, in the caſe of the Earl of Lincoln v. Rolls (a), that 
_ Equitable and legal eſtates, as to implied revocations, ſtand 
upon the ſame footing, and are governed by the ſame rules. 
For the defendant, the ſubſtance of the arguments was 
> A tereſt which Sir FalnG 
2 I eſtien 1. All the intereſt which Sir Fon Gibbons 
| Gin fk. manor of Stanwell at the time of the firſt mort- 
gage certainly paſſed by the marriage ſettlement, to the leſſor 
of the plaintiff; therefore, the freehold intereſt in the 
whole paſſed ; but the copyhold intereſt, did not paſs, be- 
cauſe that was not in Sir Fein at the time of the mortgage. 
The copyhold intereſt js a diſtin permanent thing, taken 
notice of by the law, and was, in this caſe, in divers per- 
>. 8 ſons diſtinò from the lord, at the time of the mortgage. 
As ſoon as the mortgage became forfeited, Mrs, Chila had 
an abſolute eſtate in fee-ſimple in the manor, or freehold 
part; and Sir Jain, from that time, was only her tenant 
at will, Under thoſe circumſtances, the ſurrenders were 
made to him in fee. It is not true, When a tenant of a 
manor, either for a leſſer eſtate, or in fee, takes, by ſur- 
render or forfeiture, a copyhold eſtate held of the manor, 
that the copyhold is thereby extinguiſhed, and blended in 
the manor. In the firſt caſe, the qualified holder of the 
RED manor eannot extinguiſh it; for, if he lets it for years by 
ö (716 ] indenture; it will ſtill gontinue demiſeable, as copyholqd, 
| by the reverũoner. In the other caſe, 7. e. where he is 
tenant in fee of the manor, he may extinguiſh the copy hoſd 
by granting it out by a deed or eommon-law conveyance, 
for, after that, it would loſe an eſſential qfffality of copy- 
hold, becauſe it would not have continued demifeable by 
copy of court roll; but, in that caſe, till he does, the copy: 


(a) Dom. Pree. T. 1695. Show. Parl. Caſes 154. S. C. 1 Eq. Ca. 411, 
412. 2 Freem. 202. | $234 
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had no-inter 


to him; if, for inſtance, Mrs. Child had, before that time, 
taken poſſeſſion of it by ejectment, he might have compel- - 


* , 


led her to admit him as tenant of the ſurrendered - 
holds. Being tenant at will under her, at the — 2 
copy hold intereſt was ſuſpended; he could not admit him- 


ſelf; but, as ſoon as his tenancy at will ſhould have ceaſed 


by a ſeverance of the poll; 


copyhold, he could have obliged her to admit him; and 
ſhe would have been entitled to all the ineidental ſervices 
from him. This doctrine is clearly explained in Frenc#'s 
Caſe a), and in that of Coneſbie v. Ruſty (b).—2. If theſe 
copyhold lands are not comprehended in the ſettlement, 
they muſt be conſidered as having paſſed by the will. There 
are certainly words ſufficient for that purpoſe, viz. © All 
other my meſſuages, lands, hereditaments, and real 
© eſtates.” That general words like theſe will paſs copy- 
hold, as well as freehold, lands, has often been determin- 


edi]; as in Acherley v. Vernon (e), and Doe, Leſſee of Fate, 


Davy (d) [2] [41 511. 


(a) B. R. M. 18 © 19 EI. 4 Ce. 
31. 4, 6, | 

(5)B.R. E. 38 El. Cre. El. 459. 

[1] The words of the ſtatute of 


27 Eliz. c. 4. H. againſt covinous 


and fraudulent conveyances, are, 
* lands, tenements, or other hereditaments 
* whatſoever,” In the Law of N. Pr. 
p. 108. Edition of 1775, a caſe is ſta- 
ted, where Blencowe, ſuſtice, ſaid that 
copy 3 not within thoſe words; 

ut, in Doe, Leſſee of Watſon & others. 
v. Routledge, 75 { 4547 Geo. 
[+152] Lord Mansfield ſaid, that dic- 
wm was of no authority, and ought 
to be rejected; and Alan, Juſtice, 
ſaid, he remembered a caſe where ge- 
neral words of that ſort had been 
bel {to comprehend copyholds. The 
cotrt, however, in that caſe, deſired 
it might be underſtood, that they 
gave no deciſive opinion on thepoint. 

By 13 Eliz. c. 7. $2. commiſſioners 


* 


of bankrupt are authorized to diſpoſe by 


of * all the bankrupt's lands, tenements, 
er ether hereditaments, as well cogy or 
* cuſt>mary-hold, as freehold,” by 
which it would ſeem, that the legiſla- 


againſt 
Porr. 
eſſion of the manor, and of the ; 
4 


ture, at that time, thought the general 
words as applicable to copy hold as to 


freehold, 


(e) Canc. M. 10 Geo. 1. 9 Med. 68. 
10 Mod. 518. Com. 381. | 
' (4) B. R. M. 15 Gee. 3. 

{2] That caſe was as follows: i. 
liam Davy, by his will, dated A/ 
1767, and atteſted by three witneſſes, 
aids ſeveral general and ſpecific de- 
viſes, and legacies, made the follow - 
ing reſiduary deviſe: * And, as to 
all the reſt and reſidue of my eſtate, 
of what nature, kind, or quality ſo- 
ever, 1 give and bequenth the ſame 
unto my brother William Pate, his 
heirs, executors, and adminiſtrators, 
according to the nature of the reſpec- 
tive eſtates.” On the ſixteenth of May 
1768, the teſtator purchaſed, and was 
admitted to, a copyhold eſtate, in fee, 
at Hampffead, and, at the ſame court, 
ſurrendered it to ſuch uſesas he ſhould 
hislaſt will in writing, limit andap- 
int. On the 18th of November 1709, ö 

e made a codicil, atteſted by three 
witneſſes, reciting, that he had made 
bis will in 7 74 whictrhe ew 

2 vi 


* —— 


[+152] Since reported, Crwp. 705. 


1 


een e ebf Hi 
5 1781. 


7 ** * 


Non ee e ieee Ha 
holds were not furre dered by d 


8 
r 
＋ 2 


A Ghote! 


— — — Join Gib N ito the uſe, of his will, but he was in a fits Willia 
Dor ation, with regard to them, at the time of making jw deviſes 
_ againſt Will, which rendered that impoſfible; for he was ten and t. 
Port. of "the mamor itſelf, under Mrs. Child, and could not fw. and fi 
render to Himſelf, But it will not be denied, that u tlemer 
"copyholds were deſcendible, and if ſo, they were den zh 
"able ; thoſe terms being convertible,  ccording to the de reciur 
ttine in "Sehvin v. Seltoin (a), as ſtated by Lord Max- wade 
"FIELD, in delivering the opinion of the court in Re y, certai 
 Griffhths (o). C the tr 
24 n ument drawn from the wat of hie 
* incumbrances,” in the deviſe of the freehold lands, oſs on pa 
any effect it might otherwiſe be imagined to have, when ptem 
it is corrfidered, that the object of the deviſe to the truſke ſame 
was not ſolely to pay the debts; for the weſfidue of te limit: 
money ariſing from the ſale is: directed to be applied v After 
the payment of the younger children's fortunes, and tha reler! 
ttruſt is not pretended. to be yet ſatisfied. This ſuperſeds pure] 
the neceſſity of ſhewing what however ſeems pretty cleat, fee, 
- viz. that oer incumbrance?? muſt be, conſtrued to in- he d 
. + clude bonds.-2. As to the ſuppoſed implied revocation, to h 
Sir in Gibbons, at the_time of the will, had only a carr! 
equitable eſtate; the legal intereſt was in Mrs Child. I Ma 
like manner, at his death, as well as during the interven- a5 U 
ing period.of time, he had but an equitable eſtate. The peal 
[ 513 ] legal title had indeed ſhifted from Mrs. Child to Picker- was 


ing, but the equitable title had remained unaltered in the 
teſtator. Now, that a will is not revoked by the mere 
change of a truſtee, was directly and ſolemnly decided in 


the court of Ciancery, on a rehearing, and 


viſed certain fee-farm'rents, and now 


by this codicil, he gave thoſe rents to 
Mrs. Davy, for the term of her na- 
tural life, and gave her the houſe at 
Hampſtead for life, c. and ſome other 
ſpecific lebaries, and then followed 
this clauſe;“ And I dora and 
% confirm all and every the giſts, de- 
«-yiſes, and be queſts, contained in 
« my faid will, except what I have 
« hereby altered; and I do deſire, that 


« the preſent writing may be annex ed 
* to, accepted, and taken, as a 'c5- 


« dicil to my ſaid will, to all intents 
and urpofes,” 
the will was made, he had no copy- 


At the time when 


ter full a- 


gyment 


hold lands. The queſtion was, if thoſe 
acquired afterwards paſſed by the wil. 
The court held, that they did; that 
the words in the will were ſufficient to 
paſs copyhold property, and that the 
effect of the codicil was to operate 35 
a republication, and to bring the will 
to the date of the codicil [8], and 
for this they relied on Acherly v. . 


— 


non, reported by Comyns, as an autho- he 

rity in point, fo” | ta 
[+151] Since reported, Cop. 158. 

fa) B. R. M. 1 Ges. 3. 2 Bin. as 

1131. 1 Blackf. 222, 251. th 


(b) B. R. M. 7 Geo. 3. 4 Bam. 
195 2. 1962. 1 Blackf. 605, 606. 


[3] Copyhold lands putchafedaf: 
ter the making of a will, do not paſs 
by ſuch will, Spring v. Biles, B. K. 


M. 24 Geo. 3. 1 Term, Rep. 435: K 


Cam. Scacc. 


— 
— 
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ns tat che bar, in a recent caſe. of M ute ſd others: v. 1781. 
Fullart on le) the oircumſtanecs of which caſeè. were theſe : —— 
VilliammMatts, by his will, dated the 1th. of. Mey. 1962, Doe | 
deviſed all is reabeſtate./in Bent ſbire, to certain traſtecs, #gainit 
and their heirs, to the uſe: of his firſt and ſecond ſons, Fax. 
and firſt; and ſecond daughters, ſucceſſively, in ſtrict ſet- 
tement, with remainder: to his on right heirs. On the 
29th of February 1764, he made a codicil to this will, 
reciting, that, ſince the publication thereof, he had con- 
trated with the Duke of Hing ſton for the purchaſe of 
certain lands in cBuckinghamfbire, and, thereby, directed 
the truſtees and executors in his will, out of the reſiduum 
of his perſonal eſtate, to pay the purehaſe money, and, 
on payment thereof, he directed, that the ſaid» purchaſed 
premiſes ſhould: be conveyed, ſettled, and limited, to the 
ſame uſes, and on the ſame truſts, as by his will he had 
limited, and declared, concerning his eſtate in Berkſhire. 
Afterwards, ;the teſtator kimſe'f. compleated the purchaſe 
referred to in the codicil, and took a conveyance of the 
purchaſed premiſes, to certain truſtees therein named, in 
fee, in truſt for himſelf, and his heirs, ſoon after which 
he died. The bill was brought by the younger children, 
to have, (inter alia, ) the truſts in the will and codicil 
carried into execution, as to the new purchafed eſtate. The 
Maſter of tie Rolls having omitted to give any directions 
25 to that point, the caſe came on, by petition and ap- 
peal, before the Lord CHANCELLOR, and the queſtion 
was, Whether the conyeyance of the new (purchaſed lands 
to the truſtees, ſubſequent to the will and codicil, was 
not, pro tanto, a revocation thereof? The teſtator Watts, 
at the time of making the codicil, the thing being in fiari, \ 
was in the nature of a-mortgagor, and the Duke of King- 
ſon a truſtee: for; him. Afterwards, before his death, the 
legal eſtate veſted in the new truſtees. Yet Lord Ba- 

THURST decreed, .that there was no revocation, and: that 

the truſts ſnould be carried into execution [+1 53] ; rely- 

ing much on the general propoſition laid down by Lord [719 
HaRDWICKE, in Parſons v. Freeman (a), via. That, 

„where a man has an equitable intereſt in fee, in an 

* eſtate, and deviſes it, and afterwards makes a convey- 

* ance of the legal eſtate to the ſame uſes, this is no re- 

* vocation,” —That-caſe of Watts v. Fullarton is deciſive, 

being indeed ſtronger than the preſent, for even the equi? 

table intereſt had, there, been in ſome degree altered. 

Lawrence, in reply, infiſted; 1. With regard to the 
copyhold lands, that it was ſufficient for his argument, 
that Sir John Gibbons was lord of the manor, in poſſtſſion 

5 a 

c) Cane, T. 14 Ges. 3. (a) Canc. 9 Nev. 1751, 3.1. 741. 

6153] Vide Greenhill:iv. Greenkill; 749. 


4 Il. 1711. 2 Vern, 679. 
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at the time af the ſurrender: That he meant to bees 


the manor, not to keep the eee, difin@. If thy 
had been his intention, he would have purchaſed them in 


another perſon's name. He alſo contended, that 
it was true that the ſettlement referred to the 1 


Fe if al the words/ were: e we ec ne . 


enough to paſs copy holds purchaſed: after the mortgage 


though they ſhould be held not to be ſubſetk to the mor. 
gige. But if they ſhould not be thought by the coun 


x 
5” 


_ [720] Led Manser delivered theit opinion, as follows: 


> 


. 
— 
: 


of Lingoln v. Rolli, and ſeemed 4 extraordinary 


ties, has deelined giving 3 and has had no 
in ourdeliberations,we are all 


to pb by the ſettlement, ſtill they could never be in. 

in the will, ſince, after diſpoſing of the reverſion 
af the manors, and quitting that ſubject, it recites that 
he had made conſiderable purchaſes of other real eſtates, 
and then diſpoſes of © all other his meſſuages, lands, &“ 


words clearly calculated to exclude every thing belonging 


to the manors. 2. As to the freehold lands; he ſaid, the 
caſe of Watts v. Fullarton was contrary to that of the Be! 
des 
termination; for that, at the time of the codieil, Num 
had no intereſt in the lands afterwards purchaſed of the 
Duke of Ming ſton, und nothing but a mere claitn! 


Lord MansF1tLD ſaid, that, in equity, they conſidered 


ſuch a contract as that recited in the codicil in Watt: v; 


Fullarton, as compleated, ſo as to make the ſeller a truf- 


tee, and tho buyer cettui que truſt; that, if the parties had 
died before any conyeyance, the heir of Watts, (had there 
been no deviſe,) would have taken the land, and the exe 


| eutors of the Duke of Kingſton, the money. His Lord 

_ hip then aſked: . -4 

maintain an ej t for the free hold lands, as the legal 
intereſt was dea, ; | 

that he ;conceived it to be now ſettled, that the title of « 

' mere-truſtee ſhall never be ſet up to keep the cet1ui qu 


Lune, ' how the heir at law coul 


th Pickering; to which he anſwered, 


* court took time to conſider till this day, when 


Lord Mans rirtp Except Mr. Juſtice Bu lU ER 
who, for private teaſons of connection with one of the par- 


| alear in the opinion I ſhall 
now deliver. This ejectment is brought to recover the 
oſſeſſion of two denominations of land; 1. Certain copy- 
id or cuſtomary tenements held of the manor of dia- 
well, which were ſurrendered” to Sir Join Gibbons, priot 
to the ſettlement on the marriage of his ſong the preſent 
jeſſor of the plaintiff; and, 2. Certain freehold lands, 


Which were purchaſed and mortgaged in fee, by Sir Jan, 


* 


them made by the mortgagee to a truſtee. 1 


9 
* * 
* 


then, after the ſettlement, deviſed by will, and, after that, 
the mortgage upon them paid. off, and a conveyance of 


7 


wr TWENTY-FIRST YEAR OF GRORGE In. 
efi them ſeparately; becauſe the queſtions concerning them 
that ue entirely different, and independent. 4 

n in 1. As to the copyhold tenements, the facts, in ſub- 


ugh ſtance, are Mottiy theſe: (Here his Lordſhip ſtated the 
age, material part of the eaſe, as far as concerned the copy- 


was holds, and ſaid, he thought, under the word“ manor,” 
ape, all the oonſequenees and incidents would have paſſed, 


org. WY which, in theſe, as in all the common dragnet convey- | 


ourt ances, were ſpecifically enumerated.)—The queſtion, on 
ig. this part of the caſe, is, whether theſe copyhold tene- 
ſion ments go to Sir William as tenant for life under the ſet- 


that tlement, or whether they paſs by the will; and we are 
tes, clearly of opinion that they muſt go to the uſes of the 
gc“ ſettlement. To go by ſteps: After the mortgage, the 
ging mortgagee in fee had a right to the manor and every thing 


held of it as parcel thereof. In notien of lat, the mort- 
gagor was only tenant at will, or, at moſt, from year to 
year. He had the loweſt eſtate poſſible, In equity, he 
was lord of the manor, ſubject to the charge upon it; but 
he could do nothing to weaken' the ſecurity. In both 


ſurrenders. He had the option, if he had been abſolute- 
ly tenant in fee, either to continue the copyholds as par- 


views it is clear what he could do in conſequence of the 


cel of the OY anting them out again by copy 
(had of court roll, becau 2 is not broken by their 
bete merely having continued in the lords land, but they may, 
exe notwithſtanding, © be alledged to have been demiſed and 


demiſeable, by copy of court roll, which is all that is ne- 
ceſſary,—or to ſever them from the manor, by any com · 
mon-law conveyance, 28 a leaſe, r. But the manor be- 


that would have diminiſhed the ſecurity ; for the mort - 


feitures, and other caſualties. If we conſider his” legal 
intereſt, being only tenant at will, he could not ſever the 


ed in the ſettlement, ſo that, after that, he could-not ſe- 
ver, in reſpect of the ſettlement. The next conſideration 
ls, had Sir Jain any idea of ſevering the copy holds? Did 


it, that he did not; for, aſter reciting the ſettlement, he 
deviſes only tht reer of the manors, and does not 
mention the cuſtomary lands. Then, he deviſes ** all 


" eſtates,” Therefore, vid, we are clearly of 


6 other, his * lands, -hereditaments, and real * 


[C721 ] 


ing mortgaged in fee, he could not ſever them, becauſe - 


gagee had a right to the ſervices, quit rents, eſcheats, for- 


copy holds. The argument is ſtronger on the ſettlement, 
for the ſurrenders had then been made, and all is inchod-- 


he mean to do it by his will? It is plain, on the face of — 5 


4 * 


opinion, that Sir William is entitled to the copy hold te- 50 
nements; becauſe, 1. They were ſettled as part of he 

manor, and could not be ſevered by the will; and, 2. lf 
4 could have been ſevered by the will, at was not 


Vor. I. 3 U | 2. With 


- * 


% 


1781. 2. With regard to the freehold eſtate, the faQts ate y 
——- follow :—(His Lordſhip then gave an abridgment of the 
Dos caſe as to what concerned the ſecond queſtion.)—-Theſs 
"againſt lands are claimed by the. leſſor of the plalntiff in thi 
orr. ejectment, as heir at law to his father. The objection 
| to this is, that he cannot recover them in ejeQment u 
ir at law, becauſe, e of the deviſe, ) by the 

ſe and releaſe of the firſt and ſecond of March 1176, 

they were conveyed in fee to a truſtee, and the legal eſtate 

is in ſuch truſtee. It is anſwered, that this is indeed, 

primd facie, true, but that it has been ſettled for year, 

that a mere truſt eſtate ſhall not be ſet-up againſt a cettu; 

que truſt [+154]; and, the conveyance:to Pickering hav. 

ing operated as a revocation of the deviſe of theſe lands, 

he is a mere truſtee for the heir at law. Now, 'in the 

firſt place, the rule only is, (and I hope it is fo under- 

ſtood,) that the. truſt eſtate ſhall not be ſet up in an ejed- 


ment to defeat the cettui gue » in a clear caſe. In ſuch ' 
| 


„ a caſe, where the truſt is perfectly clear and manifeſt, the 
D 722] rule ſtands upon ſtrong and bencficial principles, becauſe, 
in ejectment, the queſtion is, who is entitled to the poſſeſ. 
ſion. But, if the truſt is doubtful, a court of law will not 

decide upon it in an ejeQment. It muſt be put into an- 

other way of enquiry. But, in the ſecond place, there 

ſeems to be no doubt here, that the perſon having the 

legal eſtate is not a truſtee for the heir at law. Sir Jah 
Gibbons, at the time of the deviſe, had-merely the equitable 

fee in him. Mrs, Child was his truſtee. Then, on pay- 

ment of the mortgage money, ſhe conveyed the legal eſtate 

in fee to Pickering, which was merely transferring it from 

one truſtee for Sir John to another; and I know of no 
determination, or caſe, in which a bare c of a trul- 

tee has been held to reyoke a will. On contrary, 

Mr. Wilſon. cited a very ſtrong caſe where it was held, 

that it does not. All revocations, which are not agree · 

ble to the intention of the teſtator, are founded on arti- 

cial and abſurd reaſoning. The abſurdity of Lord Li 


coln's caſe is ſhocking. However, it is now, law. But 


here, qudcungque vid datd, Sir William cannot recover thele 
freehold lands; for, 1. The truſt is at leaſt- doubtful, 
which is ſufficient ; but, 2. We think the will as to them 
is not revoked. | 2 | 
' The.Poſtea to be delivered to the plaintiff [1]. 
1 Vide Gotitle v. Naur, B. 25 Gee. 3. 1 Term Rep. 788. n. () 
nit 47 85 3. Cowp. 43. 46. Lade Bat, vide Doe, e of . x. 
v. Holford, B. R. E. 3 Geo. 3. Law'of Staple, B. R. . 29 Geo. 3. 2 Te 
N. Pr. Ed. WH p. 110. Butterfield v. Rep. 684. Y IE | 
Heath, B. R. H. 23 Ges. 3. &F Doe, [1] Becauſe he was entitled to e 
leſſee of Brifowe, v. Pegge, B. R. E. cover part of the premiſes. 
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-_ Granrganft ASE. 85 
Tus vi 4 writ of error, from the court of Common «6th June?” 
1 Pleas, on an action of aſfumpſit by 1 & lord of One fine- can- 
the manor of Great Tay in the county of Eſſex, againſt not be aſſeſ- 
Grant, for 'the fines alleſſed by 'the lord, on Grant's ad- . 
miſſion to eight different cuſtomary tenements. The de- [.,.,.; — 
claration conſiſted of three counts. The firſt ſtated, that hold tene- 
Alle was lord of the manor ; That the eight tenements— ments.—If 
(enumerating and deſcribing them particularly, wirh their — N 
names, and the names of the different parts of which ſtate oe fine, 
each conſiſted, where there were different parts of the ſame although the 
tenement with diſtin&t names, and the number of acres — pal 
with each tenement, or its different parts, by eſtimation there are en- 
contained — were, and, for time immemorial, had been, tire damages, 
parcel of the faid manor, and cuſtomary tenements of the _ —4 
ſaid manor, demiſed and demiſaable by copy of court roll tigt, i i. error. 
of the faid manor, by the * lord of the ſaid manor, or by -A court of 
his ſteward or deputy ſteward of the eaurts of the ſame error may 
manor for.the time being, to any perſon or perſons en- b e 
fitled to take the ſame in fee-ſimple or otherwiſe, at the 
vill of the lord, according to the cuſtom of the ſaid L 723 J 
manor; and that within the manor there was a cuſtom, 
that every cuſtomary tenant, upon his admiſſion to any 
cuſtomary tenement, parcel of the manor, by the lord or 
his ſteward, or deputy ſteward, ſhould pay to the lord, 
« reaſonable ſum, to be aſſeſſed by him, or his ſteward, or 
deputy ſteward, for a fine for ſuch his admiſſion to ſuch 
cuſtomary tenement : It then ſtated eight ſeveral admiſ- 
ſions of Grant, by the deputy wrong — each of the eight 
cuſtomary tenements reſpectively; That the firſt was of 
2 large annual value, viz. of the annual value of 23/. 87. 
9d. and that Aſtle, at the time of admiſſion of Grant 
to this firſt tenement, did aſſeſs or appoint the ſum of 
460. 17. 6d. as and for a fine, for his admiſſion to that 
tenement, to be paid by Grant to Aſtle, at the meſſuage 
called the Guildhall, in Great Tay aforeſaid, being the place 
where the courts for the manor were uſually holden, at 
12 o'clock, A. M. on Thurſday,' the 20th of Augu/?, then 
next enſuing ; That the ſaid 46/. 1 75. 6d. was a reaſonab le 
ſum of money to have been paid to Aſtie by Grant, for 
his admiſſion to that tenement; and then an aſſumpſit by 
Grant for the 467. 175. 6d. ; Then ſimilar ſeparate allega- 
„ (a), WH vith regard to the ſeveral fines of 4/. 104. ; al. 125. 
in, ; 11. 187. od.; 30. Qs. od.; 11. tos. od.; J. 105. 
1 E.; and 240. aeg for the ſeven ather cuſtomary 

tenements [1]. The ſecond count ſtgted, That, where- 

d tort 2 F'- 420 


. 
[1] Some of the counſel ſpoke of errors, as conſiſting of eight counts, 
what is here called the firſt he hg and there being eight — | 
Vas ſo deſcribed in the aſſignment of alledged. | 
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as Grant, afterwards, to wit, Se, was indebted to A lein 
the further ſum of 98“. 187. 4d. for a certain other fine the 
and of right payable from the ſaid Grant to the ſaid Al 


as lord of the manor of Great Tay, for the ſaid Mile, 


admiſſion of the ſaid Grant, at his ſpecial inſtance a 
requeſt, to certain other cuſt tenements, parcels of the 


ſiaid manor, to be held by the faid Grant and his hein 


came on to be tried, 


of the lord of the ſaid manor, at the will of the lord, . 


cording to the cuſtom of the ſaid manor, by certain rex; 


- ſervices, and cuſtoms, therefore formerly due, and of ri 


accuſtomed, 9c. and then an aſſumpſit for the faid [af 


mentioned ſum. The third count was for 100). paid, lf 


out, andexpended. Grant pleaded the general iſſue, paying, 
at the ſame time, 8 8d. into court; and the cauſe 

ore ASHHURST, Tuftice, at the 
Aſſizes for the county of Eſſex, when a general ver 


1 L 724 was found for Aftle, with 98“. 18s. 4d. damages, ſubje 


to the opinion of the court of Common Pleas on a cal 


reſerved [2]. That court having decided in fayour d 


Iq] The caſe reſerved ſtated, That 
Allie was lord of the faid manor of 
whichthetenements mentioned in the 
declaration were parcel, and that the 
ſame were held of Ale, as lord of the 
ſaid manor, by copy of court-roll, at 
the will of the lord, according to the 
cuſtom of the ſaid manor, and H- the 
fine was arbitrary ; "That Grant had 
craved admiſſion, on the death of his 
father, and was accordingly admitted, 
In fee, to all the ſaid copyhold tene- 
ments, upon which admiſſion a fine of 
981“. 187. 44. was aſſeſſed; That the ſaid 
fine of 981. 187. 4d. appeared to be 
two years improved value of the ſaid 
tenements to which Grant was admit- 
ted, after deduQing 21. 19s. 8d. for 
the guir-1ents, which were 11. gs. 10d. 
a year; That Alle had not deducted 
any thing out of the ſaid fine for /and- 
tax; That Grant bad paid 840. 55. 8d. 
into court, upon the common rule. 
The queſtion ſtated, upon this caſe, 
was, whether the lord of the ſaid ma- 
nor was bound to allow any ſum of 
money for land-tax, out of the ſaid 
fine. If he was, a nouſuit was to be 
entered; if not, the verdi& to ſtand. 
After the caſe had been argued at 


the bar, Lord. Loughborough delivered | 


the opinion of the court, to the follow- 
ing effect: | | 


, 4 
* * 
ou 


men, eſtimated, 


reſt u 


Ill 


Lord Loughborough, —*T his queſtion 
was truly conſidered as of great con 
cern to the public at large. It ha 
undergone a very deliberate examinz 
tion, and we are all of opinion, thi 
the lord of the manor is not boundts 
make any deduction, for the land 


out of a ſine due for admiſſion on ade 


ſcent. which is the preſent caſe. 
The grounds which led us to thi 
determination lie in a very nano 
* Na | 
In the i place, the land- asi 
annual, and, however probable i 
continuance may be, there can bead 


legal preſumption as to the future in 


tentions of the legiſlature, and ther 
can be no deduction, by anticipation 
of an uncertain'future burthen. 
In the ſecond place, the tax, tho 
commonly called a tax upon land, 
not, in its nature, a charge upon tt 
land. It is a tax upon the faculticd 
ſ, according 
their perſonal eſtate, ſecondly, by ia 
offices they hold, and laſtly, by © 
land in their occupation. The land 


but themeaſure by which the facultis 
of the 
where it is intended by the legiflatut 


rſon taxed are eſtimated; ui 
that the burthen ſhould not ultimate 


n the perſon charged, a pont 
of deducting E him by hea 


. * 
* 
7 Us 
1 1 Z 5 * 5 bat 
— 0 # , 
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ein Ei" 85 3 3 Hey 
Ille, be remitted the 847. 571. 8d. upon the record, and 1781. 

4 — | * f udgment for the difference. Grant then brought | uh "4 

12 this writ of error, and, (beſides ſeveral on the firſt count, Gaaur 

we which, not having been inſiſted on, Lomit, ) aſſigned the againſt 

f the following errors on the ſecond count. .1. That no title | AsTLE. 

bein, k | 2 | was | 

* that deduction is not founded in miſ- 


35 in the caſe of rents, and other cer- 
But no deduction is 


tain outgoings. 


Tight allowed tor fines which are uncertain. 
If In the /aft place, this claim being 
„ lad WY new, and there being, no precedent 
wing, nor inſtance to ſupport it, the uſage 
cauſe of almoſt a century. is a ſtrong proof, 
it the that no ſuch. deduction ought to be 
end made, and amounts to a contempora- 
I bje ry and permanent expoſition of the 
85 land- tax acts, in favour of the lord. 
4 © Theſe are the reaſons which have 
ur o weighed in the opinion of the court, 
AA, to determine this caſe in the manner 
N | have ſtated. ; 
veſtion gut the ſubject having led to much 
at con. curious and intereſting enquiry, into 
It by the nature of copyhold ' eſtates, and 
aminy- the eſſive advancement of the 
n, that rights of the tenant, I wiſh to ſtate a 
und u few circumſtances that have occurred 
dan to my obſervation, for the inaccura- 
on ad. cies of which I only am anſwerable. 
ſe, o it in order to excite the inveſti- 
to thi gation of perſons more able and more 
nary A diligent ; particularly of thoſe who 
re acquainted with the antiquities of 
duni this country, as well as its laws: and 
able Wich it may have the effect of en- 
u bew oaging the attention of the plaintiff 
ture ir in the preſent cauſe, who, I am ſure, 
1d ther: BG is very able to make an enquiry of the 
patio nature I am going to point out. 
en. «Copyhold tenures are agreed, . by 
ax, 0 2ll writers, to be more ancient than 
land, b the Norman government. In ſome of 
pea the moſt approved authors; the copy- 
-ulties hold tenure of land is derived from 
ding VE the ſtate of villenage, which now hap- 
7 bu Ply forms a very obſcure title in the 
by 1 w. It is ſuppoſed, that all, copy- 
e land ders were originally villeins, and 
4 that, by the mitigation of villenage, 
ted; and the progreſs of enfranchiſement, 
gia the eſtate grew, by degrees, to be 
imm more free and permanent, till it came 
ap 975 the condition of a copy hold. 
' the 1 I cannot help doubting 7 


take. The circumſtance which firſt 
led me to entertain the donbt is, that, 
in thoſe parts of Germany from whence 
the Saxon; migratedinto England,there 
exiſts, at this day, a ſpecies of tenure 
exactly the ſame with our copyhold 
eſtates, and that there exiſts likewiſe, 
at this day, a compleat ſtate of villen- 
age ; ſothat both ſtand together, and 
are not one tenure growing out of an- 
other, and, by degrees, aſſuming its 
place. In Eaft Friezelang, the dutchy 
of Brunſwick, and other northern parts 
of Germany, there are villeins in groſs, 
and villeins regardant; with the ſame 
rigour which our law formerly knew. 
There are alſo copyhold tenants,who 
are freemen, but whoſe eſtates are 
alienableonly by licence, andare tranſ- 
miſſible by icant and, in both in- 
ſtances, they muſt through the 
courts of the lord. Nay, in the an- 
cient ſeat of the Angle-Saxons, there 
exiſts,” at this day, that peculiar de- 
ſcent to the e ſon, which we 
call Borough Engliſh of which the 
name ſhews the original. 
What I have ſtated I found in a 
very accurate treatiſe of German law 
by Selchow, one of the proſeſſors of 
the univerſity of Gottingen, entitled - 
% Elementa Furis = ermanici.· 
This ſeems ſufficient to negative 
the idea that copyholders ſprang out 
of villeins. In England, villenage has - 
ceaſed, and copyholds remain ; but 
here, as in other countries, they both 
prevailed at the ſame time. Sore 
It is not difficult to conceive, that 
whenever agriculture became an ob- 
ject of reſpect in the northern and weſ- 
tern parts of Europe, thoſe who appli- 
ed themſelves to the cultivation of 
land, though inferior in point of dig- 
nity, woul A Het point of free- 
dom, to thoſe whofe only profeſſion 
was arms. The copy hold tenants were 
3 | huſbandmen ; 


N 
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1781. was alledged, 
Loy title him to 


huſbandmen; their perſons were free; 
and, in thatreſpeR,they were as much 
above the villeins, as, in point of 
conſequence, they were inferior, in a 
military age, to thoſe who had arms 
in their hands. Their lands were 
held'of a lord who could defend them, 
and who, in return for that defence, 
was entitled to certain proſits and ad- 
vantages, founded upon paction ex- 
preſs or preſumed. | 
A fine to be paid on the cha 

of a tenant is almoſt a conſtant inci- 
dent of a copyhold eſtate, and it does 
not ſeem to have been long before the 
end of the reign of Queen Elizabeth, 
that courts of law interpoſed to mode- 

rate the exerciſe of the lord's right to 
a fine, here the cuſtom had left the 
amount of it uncertain; for it is-pret- 
9 that a queſtion on this 

L 


ject was depending in the'36th & 


37th of Queea Elizabeth, in the court 
of King's Bench, and in this court, at 
the ſame time: you will find it in 
1 Rolle“ br. 50. and in the con- 
temporary reporters. - The queſtion 
was this; under whatcircumſtances a 
refuſal to pay a ſine ſnould amount, 
in a court of law; to a forfeiture of 
the copyhold eſtate. | 


It was contended, upon the part 


of the lord, that the mere non-pay- 
ment of the fine. aſſeſſed would a- 
mount to a forfeiture. | | 
That propoſition appeared too 
ſtrong, even in a court of law; ho- 
ever, the court of King's Bench, in the 
36th. of Elizabeth, held, that, after 
the demand of a fine by the lord, and 
the refuſal of the tenant to pay, 
though the fine ſhould be unreaſona- 
ble, the eſtate ſhould be forfeited. 
This court, a term or two after-- 
wards, in, the cafe af Jackman v. Had. 
de/don, reported in Cro. Eli. 3 51. held 
that, in ſuch caſe, there was no for- 
feiture. The. court of King's Bench, 


IN TRINTTY/ TERM 
- | fine upon the admiſſi 
Saur by the law of the land, a title ought to have been ſtated, 
\ againſt hereby he olaimed the ſaid fine. 2. That no cuſtom of 
ASTLE-- preſcription was therein ſtated or alleged, whereby ſuch a 
fine as was thereby claimed could ariſe or become 


ſo much diflatisfaRtion, that recourſe 


* 


$3.4 


on of Grant; wherea, 


payable, 
3. That 
| | L 
(as has been juſt ſtated, ) had held the ef G. 
contrary, but the opinion of this court of the 
revailed; and, in the 43d of Eliza of 33 
944 in the caſe of Hobart v. Han- held, 
mond, reported in 4 Co. 27. 6. the ws 
court of King's Bench, referring tothe decre 
caſe of Jackman v. Hoddeſdon, in the not b 
Common Pleas, varied their idea, ani WW © 
held, that the refuſal to pay an unrea whet] 
-ſonable fine was no forfeiture of the paym 
eſtate. From the manner in which 7 
the report of that caſe is ſtated, and [ 
the anxiety with which the Judges ri 
ſupport the propoſition, one would _ 
be apt to conclude it had not beenof that f 
great antiquity, e. 
A few years afterwards, in the6th n 
9 in Villowe Cafe, 1; me 
Cs. x. this point again occurred, and x7 
the law was not then taken to be fo . 
ſettled, as for the court ſimply to ſay, 11 
the point is ſo,” but ts 32 2 
ſtates-a great deal of reaſoningand ar- br: 
gument to ſupport the poſition, that * 
the Judges not only might, but ought, ma. 
either upon the facts appearing upon V 
a demurrer, or upon evidence to goto 42 
a jury, to determine, what was a rea- | 
ſonable ſine; and, in that caſe, the Fe 
court held, that wo years value wa * 
an unreaſonable fine. | 
Thus then the matter reſted; the FF. 
fine was to be aſſeſſed by the lord; thi 


and, whether it was reaſonable or un- 


reaſagÞble was a queſtion for the con. 5 
ſidei of the court and jury; and | 
it w Ao viouſly be ſubject to much = 
fluctuatĩon and uncertainty. Toprore 2 
upon a trial, the annual improved vi- 10 
lue of land, and then to calculate how ry 


much of that value ſhould be paid for 
a fine, was likely to be attended with 


would frequently be had to the coun 
of Clancery, which had always Nliev- 
ed againſt the forfeiture, and taken 
upon itſelf, without. a jury, to deter- 
mine what ſhould bea reaſonable 
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;. That it appeared, * that one graſs um had bean aſſeſſed, 1981. 
« and war claimed as a fine for divers diſtinct and Jeparate \wwrmyoud 


66 cuſtomary 


Lord Keeper Coventry, in the th 
of Charles I. and again, in the 1ath. 
of the ſame reign, (1 Chan, 
or 33. (a), and i4id_51, or 96. (5), 
ted that one Jer s improved value 
was a reaſonable fink guarding the 
decree—that one'year's value ſhould 
not be counted a fine d ertain, but re- 
ſerable to the diſcretion of the court 


was reaſonable. 


year 1677, Lord Nottingham, in the 
caſe in 2 Rep, in Chan. 135. (c) held, 
that tus years value was a reaſonable 
fine; and, at the time of this deter- 
mination, in 1677, two years value 
was not a much higher payment, than 
one year's value had been at the time 
of Lord Coventry's determination. The 
intereſt of money had been reduced, 
and, from that and other cauſes, the 
value of land had riſen. One year's 
value might be nearly as large as an 
aliquot part of the ſelling price of land 
in the 5th of Charles I. as two years 
ralue at the time of Lord Nottinghanys 


Een, the idea of two years value 


a fine arbitrary, (or, in the more pro- 
per phraſe, arbitrable (d),) has pre- 
vailed uniformly, and the adhering to 
this rule has been a matter of very 
eat Convenience, though it. cannot 
ſaid to be a matter of ſtrict juſtice. 
Two years value, the intereſt of 
money being ſix per cent. as at the 
_ of Lord Nettingham's determina- 
ion, is a much larger rtion of 
che ſelling price of : doit ty eſtate, 
than the ſame number of years pur- 
chaſe, the intereſt of money being at 


(a). Middleton : F. 
(5) Peophai 2 


Rep. 18. 


preat ſource of law and juſtice, has 


whether it was reaſonable, andthat the 
payment was then directed becauſeit - 


eln the 1720 of Charles II. in the 


determination. From that time to the 


eing a reaſonable ſine, in the caſe of 


U 4 


| tenements; whereas, by the law of the land, Grant 
« ſeparate and diſtinQ fines pught to be ſet and aſſeſſed. [againſt 
« upon each ſeveral and reſpective tenement [r 55}. Kr. 


* 


3 


five, and four ger cem. But to follow 
the yarigtions. of price, would create 
confuſion in this property, would oc- 
caſion a gepreciation of it, and is not 
the true ãutereſt of the copyholder. 
Public convenience, therefore, + 2 
e o 


liſhed the authority of the rule laid 
down by Lord Nottingham ; and, it is 
to be obſerved, that the deciſion was 
not above eighteen years prior to the 
firſt land-tax at. From that time to 
the 1 hour, not an inſtance can 
be found, where there has ever been a 
deduction from the two years value, 
then fixed as the utmoſt amount of a 
ne,) wow account of the land-tax. 
© It ſeems, therefore, to me, much 
detter for the intereſt of . te- 
nants, and for the public advantage, 
as there is a great deal of that pro- 
— in the en, that the ſine to 
paid upon the rene wal of a copy · 
hold eſtate ſnould be ſtrictly kept to 


that ſum which has ſubſiſted now. 


above a century, namely, two years 
improved value, without any deduc- 
tivn except for quit-rents, which can 
hardly be called a deduction, for the 
lord muſt-allow that which he has re- 
ceived, or is to receive. a 
[+ 155] The following , Fale has 
been ſince decided, B. R. H. 24 Geo. 
: Wirz v., HunT, - 
Aſſumyit, for copy hold fines. The 
declaration contained, (beſides ſeveral 
ſpecial counts, in the common form, 
_ ſo many fines aſſeſſed on ſeveral 
tenements,) a general  indebitatus af- 
Sumzſit, as follows: ann 
And whereas alſo the ſaid defend - 
ant, afterwards, c. being à tenant 
of divers /> gg > pn 
cel of the ſaid manor e. was 
" * „ indebted 
v. Scudmore. 


(e) Mo 
4 Cre: El, 351. 


I „ 


# * 
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a 1781. Wood, in ſupport of the demurrer.—Law, for ie done 
Key} plaintiff, f EO SS | ſecond 

- Grant Mood inſiſted, that the ſecond count was bad, and thy, a gene 

againſt if ſo, as the verdict was general, the judgment muſt bs I :uſc 

ASTLE.) reyerſed.—1. In order to ſupport this count, he ſaid, 1 cially 

: great many circumſtances, eſſential to entitle the plaintif to ha 
to maintain his action, muſt be preſumed and ſuppliel WM vothi 

| by intendment. 1. There is no allegation of any cuſtom of th 

[ 728 to take fines, and, without ſuch ſpecial cuſtom, no fim the 

is payable. 2. It is not alleged, that the fine was reaſon, lin 

| able. 3. It is not ſtated how it was aſſeſſed. 4. No court 
bow appointed to be paid, 5. Nor that the defendant WM hold, 

» had notice before the action brought. 6. It is not ſuf there 

57 _ cently ſhewn, that the tenements are copy hold, for they aſſigr 

| are not alleged to have been demiſed and demiſeable from Wil jc to 


time immemorial, c. They are, indeed, called cuſton- 
ary, but that they may be, and yet not copyhold, no 
ſubject to the payment of fines upon admiſſions. It i 
not denied, that indebitatus aſſumpſit will lie for a copy- 
hold fine [3] I], but all the gireumſtances juſt men- 
tioned are neceſſary to rajſe the aſſumpſit, and there is no 
caſe, in which the court has preſumed ſo, many thingy, 
even after verdict. Upon this head of objection he cited 
Moore v. Lewis (a), which was an action of aſſumpſit, and 
the declaration contained two counts; in the 


conſideration of the aſſumpſit was, that the plaintiff had 


indebted to the ſaid plaintiff, .then 


and ſtill being lord of the ſaid manor 


in 781. 5s. for reaſonable fines due 


and payable by the ſaid defendant to 


the ſaid plaintiff, for and on the ad- 


miffion of her the ſaid defendant, ac- 
cording to the uſage of the ſaid ma- 
nor, into the ſaid laſt-mentioned cuſ- 
tomary tenements, with the appurte- 
nances, to hold to her, her heixs and 
aſſigns, for ever, of the lord of the ſaid 
manor, according to the cuſtom ofthe 
ſaid manor, by the rents, cuſtoms, and 
ſervices, for the ſame cuſtomaty tene- 
ment formerly due, aud ofrightaccuſ- 
tomed, and, being ſo indebted; c. 

"The defendant demurred ſpecially ; 
and athgned for cauſes of demurrer; 
That it was not alleged, that the te- 
nements were, from time immemorial, 


cuſtomary tenements demiſeable, c.; 


That it was not alleged, that, within 
the ſaid manor, there had been a cuſ- 
tom ta pay aſine on admiſſion; That it 
was not ſnewu, by whom the admiſſion 


e ns on 


rſt, the 


made ; That the cuſtom of the manor 
was not ſet out, nor how many fine 
were due, and what each fine amount- 
ed to, nor how the ſame were afleſſed, 
nor what fine was due for each tene- 
ment. 
' Touchet, for the plaintiff.— Mood, for 
the defendant. 1 
Buller, Juſtice, ſaid the queſtion was 


only, whether a general indebitatus d. [ 
fumpſit will lie for copyhold fines, and W: 
that it had been expreſsly decided, | 
that it will, in a caſe of The Dale tha 
Devonſhire v. Craddoch, C. B. H. 2) 5 
V WW 
Judgment for the plaintif. | | 
[3] It was ſolemnly decided that af — 
| fampfit will lie, in the caſe of San. 7. 
worth V. Garnet, cited infra, p. 72% ſuc 
by the opinion of Dolhen, Gregory,and tur 
Eyres, Juſtices, againſt that of Hi, en 
Chief Juſtice. | EE | 
67] So, a general indebitatut««f | 
fumrſit will lie for tolls. B. R. H. 2) T 
Geo. 3. 1 Term Rep. 616. N 
(a) B. R. E. 21 Car. 2. 1 Vent. 27, T 
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yore the defendant arne e pit inunr Sine fiehvin, inthe e 
ſecond, that he had done him mu ta benefitia. There was a 
a general verdict; and motion in arreſt of judgment, be RANT: 
cauſe neither of the conſiderations were ſufficient, eſpe- apainſt* 
cially not the laſt, for that ' ſome particular ſervice ought ASTLE- 


* 


intif o have been alleged; and the court held clearly, that, 
plied i nothing being particularly expreſſed in the conſideration 
tom of the ſecond promiſe, and entire damages being, given, 

fins e the plairitiff could not haye judgment, He alſo cited 
aſons lin v. Waſtell (b), where, upon a writ of error, the 

Nor court agreed, that land” could not be intended to be copy- 
dant hold, but muſt be fo alleged. —But, 2. He contended, that 
ſuſh- there was another objection, Which was deciſive, viz. that » 
they aſſigned as the third error on the ſecond count; He ſaid 

from he took it to be quite ſettſed, that there cannot be one 
tom- crocs fine for ſeveral” diſtindt tenements; and it was im- 
nor roſſible to read this count and not to ſee that the fine 

It u was ſor divers tenements. The words are ** a certain other © + 
0py- WW © ne,” and ““ certain other cuſtomary tenements;” not“ 4 
men- Wl © certain other cuſtomary tenement.” This muſt mean more 


than one tenement. It goes on farther, and ſtates them 
to be held by “ certain rents, ſervices, and cuſtomt;“ 
and, if there is a plurality of rents and ſervices, there muſt. - 


and WW allo be a plurality of - holdings. In the firſt count, the ([ 729 

, the N words cuſtomary tenements, are manifeſtly uſed to ex- 1 2 
1 preſs ſeveral diſtindt tenements, and there cannot be a 

done I better way of explaining the meaning of one part of the 


declaration, than by comparing it with the other part. 
On this head, he relied on Hobart v. Hammond (c), where 


fines it was expreſsly reſolved, - that, when a copyholder has 
ny ſeveral lands held by ſeveral ſervices, by copy, there the 
tene. bord ought to aſſeſs and demand the fines ſeyerally for 
every parcel which is ſo ſeverally held; Tquerner v. Crom- 
1. for Wa =! (d); and Hitch v. Wallis, before BLlAcksTrexx, 
Juſtice, at the Lent Aſſizes for the county of Cambridge, 
1 Was 17 Geo. 3. eee eee | * 
1 4, Lord Maxgs FIELD defired Law to confine himſelf to 
„and Mood's ſecond objecti. 
* Upon that point, Law ſaid, it ought to de conſidered, | 
oat that, here, the objeQtion was made after verdict, not on 
EI a demurrer, or at the trial, as in the caſe of Hitch v. 
tit Wallis, in which caſe the plaintiff would have given evi- 
at af dence of one groſs conſolidated fine for divers tenements, 
util The court in this caſe will give to the word“ tenements,”” 
729, ſuch a ſenſe, if poſſible, as will ſupport, rather than over- 
,/and turn the count. Tenements,” as defined in Coke Little- 


fon (e), means, any “ corporate inheritances,” or any 
5 | * inheritances 
(5) B. R. M. 14 Fac. 1. 3 Bulfr. 779. by the name ot Dalton'v, Ham- 
230. mond. | eee 
(e) B. R. M. 42 43 EL. 4 Ce. (4) B. R. I. 26 EI. 4 Co. 27. a. © 
27. J. §. C. Moore, 622. and Cro, EL. (e) Go. Litt. 19. 6, TORE 
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1781. © inheritances iſſuing out of thoſe.” It ſtand for 
— neſſuages and lands, and, if you tranſlate 8 into the 
Gar thing, the declaration will run, certain; other cuſtom. 
againſt © ary meſſuages and lands, which would certainly be 
AsFLE. ſufficient, as the fine may be ſuppoſed to have been af. 
8 ſeſſed for one copyhold eſtate compoſed of different parts, 
as houſes, arable grounds, &c. As to the words, © rent, 

e ſervices, Ic.“ in the plural, one copyhold eſtate may 

be held by ſeveral different ſorts of rents, and ſervices, to 

be paid, and performed, at different times. In Shuttle 

worth v. Garnet, as reported in ſeveral different books (6), 

the declaration was on a general indebitatus aſſumpſit for 1 

fine, 2 on the death of every lord, and on 

the ndant, as tenant quorundam cuſtumariorum tene- 
mentorum (c), and, upon a motion in arreſt of judgment, 

it was determined that the action lay [3] LJ. So, in 

{ 730 ] the caſe of The Mayor of Exeter v. Trimlet (d), where 
on a general demurrer to an action of aſſumpſit for petty 
cuſtoms, in which the declaration contained two counts, 

the firſt ſetting out a preſcriptive right, and the ſecond be- 

ing a general indebitatus aſſumpſit, for a certain ſum due for 

petty cuſtoms—the demurrer was over-ruled, and WI Urs, 

Chief Juſtice, in delivering the judgment of the court, 

ſaid they gave no poſitive opinion as to the ſecond count, 

but inclined to think it was well enough upon a general 
demurrer, and that, if the defendant had pleaded mn 
aſſumpſit, the plaintiff, at the trial, would have been ob- 

 hged to ſhew his right to the petty cuſtoms. Surely the 
plaintiff, here, is entitled to, at leaſt, as much advantage 

after verdict, whatever might have been the caſe upon z 


9 ſpecial demurrer. There, it is ſaid, the plaintiff muſt | 
4 A have proved his right. Here, the court will 7 | 
that the right was proved, and no Judge at if Prius z 


would have ſuffered evidence to be produced of one general 

| | conſolidated fine for ſeveral-coppholds: It muſt be intended 
„ that the proof was either of one eſtate, or of ſeveral a 
| ſeſſments. If the court ſhould think tenements” in the 
plural, cannot be interpreted to mean one eſtate com- 


poſed, of different parts, they will reje&” the letter i, m. Wl © 

ther than turn the plaintiff round. The word“ parcel 0 

wo aſſiſt to ſhew that only one copyhold was meant, * 

ord MANSFLELD,—l have exceedingly lamented, that th 

ever ſo inconyenient and ill-founded- a rule ſhould have f 

been eſtabliſhed, as that, where: there are ſeveral m_ f 

: n 

(3) R. M. 1 W. & M. Carth.go. the only point argued being whether 

Mad. 239. 3 Lev. 261. 1 Show. = V — a . — action. a 

Comb. 151. f Ie ide ſupra; p. 728. Note (3)- 

(el Carih, 91. | [4] Supra, 138. Note {>} 

[3] The preſent queſtion does not (4) C. J. * * 


I. 32 & 33 


— 


appcus to have been made in that caſe; Will. g5. 


5 
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care damages, and one count is. bad, and the others not, 


730 


1781. 


his ſhall be fatal; upon the fiftitious reaſoning, that the 


jury has aſſeſſed damages on all, although, they in truth, 
erer thought of the different counts, but the verdict was 
ſo taken, from the inadvertence of counſel in a hurry 
of Miſi Prius. And, what makes this rule appear more 


abſurd, is, that it does not hold in the caſe of criminal 


oſecutions; for, when. there is a general verdi& of 
guilty, on an indictment conſiſting of ſeveral counts, if an 


Grant 


againſt 
 ASTLE. 


ne of them is good that is held to be ſufficient [4156]. 


But, in civil caſes, the rule is now ſettled, and we have 
gone as far as we can, by allowing verdicts in ſuch caſes 
to be amended, by the Judge's notes (a). That might 
have been done, in this inſtance, in an earlier ſtage of the 
proceeding, but cannot now after judgment. | 
BULLER, Juſtice, — The court may grant a venire de 
ww, A good cauſe of action is ſhewn in the firſt count; 
ind that it is true, appears by the verdict; but the plain- 
tif has alſo had damages aſſeſſed to him on a count in 


which he has not ſhewn any cauſe of action. The court, 


under theſe circumſtances, may ſend the caſe back to have 


(mages aſſeſſed only on that count, on which, in point 


of law, he is entitled to recover. | 


The court then ſaid, there was no doubt but a venire de 


ww might be granted by a court of error: That it had 
been done by the Houſe of Lords, and was not a new 


praftice, for, upon an enquiry made by this court on a late 


caſe from Ireland, a great many inſtances had been found. 
A venire de novo. awarded {4] [157]. 


[+156] Vide Regina v. Ingram, H. 
Mary Sr tr e 

(a) Eddowes v. Hopkins, B. R. E. 
20 Ceo. z. ſupra, p. 3 76. 

[4] The cauſe came on to be tried, 


on the venire de novo, before Aſilurſt, 
Juſtice, at the Leut Aſſizes for the 


county of EHer, 22 Geo. 3. when the 


jury, upon the evidence, thought that 
the ſum of 46/. 171. 6d. ſtated to have 
deen aſſeſſed as a fine on the admiſſi- 
on to the firſt of the eight tenements, 
exceeded two years value, and that 
the fine ought. only to have been 
60%. 40. 34. e Juſtice, was 
of opinion, that the p 

have a verdict forthat ſmaller ſum, but 
muſt recover either to the exact amount 
of the fine declared upon, or not at all. 
The plaintiff's counſel, however, in- 
vſting ſtrongly that he might recover 
iccordingto whatever the jury ſhould 


the two years value to be, a ver · 


Act edles 


dict was found for the plaintiff, by 
conſent, on that ground, with liberty 
to enter the verdict for the defendant, 
if the court ſhould: think the plaintiff 
was bound to prove the exact ſum laid. 
In Eafter Term, 22 Geo. 8 this 
eee was I , Rows, Erfhine, 
Hunter, and. Law, for the plaintiff, 
( 4fle,) and Peckham and Mingay, for 
the defendant; and, in the ſame term 
on Saturday, the 11th of May, Lord 
MANsF1ELÞ delivered the opinion of 
the court in favour of the defendant, as 
follows, 
Lord Mansfield, The only count 
in the declaration which is now mate» 
rial, is for ſeveral fines for admiſſion to 


ſeveral copyholds; the declaration 
— for every cuſtomary + 


ſtates, a cu 
tenant to pay a reaſonable fine upon 
his admiſſion, to be aſſeſſed by the lord, 


c.; that the firſt tenement was of a 
large annual value, viz, of theanaual 
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| . 4 FP value ofa zl. 8c. 9d. that 
\ 45 the lord had aſſeſſed 

| 461. 17 6d. as a fine 

: — for the defendant's ad- 
Asr IE. miſſion to this tenement, 


and that this ſum was 
| a reaſonable fine. On 
the evidence, it appeared, that the 
fine ſhould have been only 460. 45. 3d. 
_ that being the full amount of two 
years value; and the queſtion now 
is, whether the plaintiff can, in this 
caſe, recover a ſmaller ſum than the 
fine aſſeſſed. Two things are neceſ- 
fary parts of this cuſtom: 1. The 
finemuſtbe a ee: 2. It muſt be rea- 
ſenable. The lord ſays, in his declara- 
tion, that he has a He 46). 175. 6d. 
for a fine, and that this ſum was rea- 
fonable, and brings his action for that 
preciſe ſum. The queſtion for the 
Jury was, whether 467. 175. Ga. was 
a reaſonable fing, and they found it 
was not, therefore, the plaintiff is not 
entitled to recover. He has not aſſeſſ- 
ed two years' value, but a preciſe 
ſs ſum; and by what rule he went 
in aſſeſſing that ſum does not appear 
upon the record. It is true, he has 
averred, that the eſtate is of a large 
' yearly value, —vix. of the yearly va- 
ue of 231. 85. 9d. - but that is no 
_  . avermentof what the yearl 
f 532 } value really is. And the a- 
verment in this caſe is total- 
ly immaterial. It would have been 
enough if the plaintiff had ſtated, that 
he hadaſſeſſed the ſum of 46/. 1ys. 69, 
as a fine, and that ſuch ſum was rea- 
ſonable; and it would en have been 
matter of evidence, juſt as it was on 
this record, whether the ſum aſſeſſed 
exceeded two years' value or not, be- 
cCauſe that is the eſtabliſhed criterion 
whether it be reaſonable or not. In 
the preſent caſe the duty is numerical- 
ly certain, for it is not aſſeſſed with re- 
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lation, and in proportion, to theanny. 
al value, but is fixed at a groſs ſun 
The only caſe on this preciſe ſubjed 
is Titus v. Perkins (a), which is te. 
ported in Skinner - (5), Cartherw (c 
Levinz (d), and 3 Modern (e). The 
Chief Fuftice, there, ſays, © If the 
lord demand more than he ou 

be may make his demand d now, 
for the Judge, in caſe of a gra 
demand than is due, ought not tof 
adjudge as much as is due to the 
« lord, and bar him for the refidue, 
but ought to adjydge againſt him 
„for the whole, and that his entry 
* was tortions, if he had entered, and 
„put him to à new demand (/). 
This goes to the demand itſelf, andi 
not confined to the caſe of a forfeiture, 
and there is no ſuch diſtinction made 
in that caſe—(which had beeninfi 

on at the bar.) The gi and founds- 
tion of every action muſt be proved 
as laid in the declaration. This acti- 
on 1s for a certain preciſe ſum, and, 
under the circumſtances of the caſe, 
it could not be brought in any other 
way. The caſes che for the plaintiff, 
—viz. of. debt on a foreign judy- 
ment (g) or againſt a tenant for da- 
ble the value of the land, when he hols 
over under the ſtatute of 4 Ges. 2. 
28. (4) ; or for treble the value for not 
ſetting out tithes, under the ſtatuteof 
Eqkw. 6. (i); or of aſſumpſit for a total 
loſs on a policy of inſurance, when 
there has been only a partial loſs (t); 
—are not at all applicable to the pte. 
ſent caſe; for, in all of thoſe, the gif 
of the action is ſupported, and a caſe 
proved confiſtent with the declarati- 
on, thoſe actions being not for à pr. 
ciſe ſum, but for a ſum in rtion 
to what the jury ſhall find to. be the 
value or the damage. We give noopt- 
nion, whether the lord might not have 


aſſeſſed a fine for two years value, and 
made 


(a) C. B. H. 10 2 Fac. 2. 

(5) Skin. 247. 

ic) Carth. 12. _ 

(4) 3 Lev. 249. 255. 

(e) Mod. 132. Reportad alſo in 
Conberb. 43. 

(f) Skinn. 249. 


| , 
g Walker v. Witter, M. 19 Ge. 3 


ſupra, p. 


I. 
V Fide Doe v. Fackſon, E. 19 Gn. 
3, ſupra, P+ 17 . 
(i) 2©& 3 Edu. 6. c. 13. 
(4) Gardiner v. Croſdale, B. R. H. 
33 Geo. 2. 2 Burr. go4. 1 Blackf-156. 


2 ov On zone Dm. ,j, od 


„ - a0 oa ee_ a. So 
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made that ſolely the foundation of his 


declaration. . In Titus v. Perkins, a 


cuſtom to have a year's value, gene- 


, for a fine, was held to be good. 
But however that might be, it is very 
clear that the evidence here did not 
ſupport the declaration, for the plain- 
tiff has no right to any thing but the 
ſum aſſeſſed; the duty ariſes upon the 
aſſeſſment, and that, by the evidence, 
is proved to have been illegal, and 
void. Therefore, the caſe ſtands as if 
no aſſeſſment had ever been made, and 
conſequently, the plaintiff's right to 
demand a fine is not yet complete. 
Therefore, we are all of opinion with 
the defendant. | 
There was, accordingly, judgment 
for the defendant, becauſe, as the 
fine for the firſt tenement was to be 
deducted from the damages, he had 
paid more into court than the plain- 
tiff was entitled to recover, 
[t157] Vide Harwood v. Goodright, 


B. K. J. 14 Geo. 3. Cowp. 87. 89. g1. 


Even and Another againſt PARKISON. 


N : 
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Qu. therefore, as to 1781. 
this point in the caſe - 

of Street v. Hopkinſon, 8 
B. R. M. 10 Gee. 2. _— Y 
2 Str. 1055. W In Asr TE. 
the Mayor 9 Shrewſbury _ 

v. Kynafton, Dom, Proc. | 
ziſt March 1737, 2 Str. 105t, 


4 Br. Caſes in Parl. 171. on a writ of 


error from B. . the Houſe reverſed 
the judgment, and ordered the court 
of B. R. to award a venire de novo. In 
Trevor v. Wall, B. R. E. 26 Geo. 3. 
1 Term Rep. 151. the court ſaid there 
was no inſtance of a court of error 
ee a venire de novo, when the 
roceedings had originated in an in- 
erior court. But where they origi- 
nated in a court of great ſeſſions in 
Wales, a venire de now, was granted in 
the caſe of Davies v. Pierce, B. R. M. 
28 Geo. 3. 2 Term Rep. 125. Fide 
Galbraith v. Neville, ſupra p. 6. Note 
[la.] | 


Tueſday, 
26th June, 


THE plaintiffs inſured the ſhip the Yonge Herman Hid- Under awars 


dinga and her cargo, 


&« at and from L'Orient to Rot- ranty ina pol 


« terdam; warranted a neutral ſbip and neutral property.” *? of infurance, 


The ſhip being captured in the courſe of her voyage b 


that the ſhip and 
M cargo are neutral 


ſome Engliſh men of war, the plaintiffs brought this action property, it is 
againſt the defendant, one of the underwriters on the po- ſufficient that 


they are neu- 


licy, ſtating, in their declaration, that the defendant ſub- tral Vben the 
ſcribed the policy on the 28th of ® November 1780, and avet- riſk commen= _ 
ring, that the ſhip and cargo were, at that time, neutral ess. | 
property. The trial came on before Lord May3F1ELD, at [ 733 ] 
Guildhall, at the ſittings after laſt Eaſter Term, when a 

verdict was found for the plaintiffs, ſubject to the opinion 

of the court, on a caſe which ſet forth, (as far as is mate- 


rial,) as follows: 


The ſhip in queſtion ſailed ſrom LV Orient on the voyage 
inſured on the 1 1th of December 1780, having the infured 
cargo on board, and both the ſhip and cargo were neutral 
property at the time of the ſhip's departure from L Orient, 

and ſo continued until the 20th of December 1780, on 
which day hoſtilities having commenced between the Eu- 
gliſd and the Dutch, the Dutch ceaſed to be a neutral power, | 
and the ſhip and cargoceaſed to be neutral property, ho 


were taken on the 25th of December 1780, and 


: | 
as | : 


— 


* . 
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lawful prize, in he Admiralty court, on the 1g 
1781. , ee, . 
for the plaintiffs,. Howorti, for the defendm 


8 
EDEN fo Smit 5 


"againſt For the plaintiffs, it was . contended, that the war | 
'Pazxts0N. yas complicd with by the neutrality of the ſhip and en + 
| at the time when the voyage commenced. It is a gend F 

I principle, laid down by BLAckS TON, Fuftice, in his Ca | 
mentaries, That a warranty can only reach to thingy * "= 
. © being at the time of the warranty made, and not to thug aha 
jn future; as that a horſe is ſound at the buying hin 425 
& not that he will be ſound two years hence ( fn — 
cafe of Moolmer v. Mui lman (5), where the warranty wy lle 
in the ſame words as here, the judgment of the court wa SA 
for the defendant, becauſe the ſhip and goods were ng * 
neutral from the firſt [1]. There was no fraud upon iq 1 
defendant in this caſe. The inſurer is to inform bim mee 
« of the probability of ſafety from the continuance of pes 2 

We as was laid down by Lord MANSFIELD in the caſe of om 
[ 734 ] v. Beem (J. If indeed the property had ceaſed to WM... 
4 | neutral by the act of the party himſelf, the caſe would Ar re 
been different. But he is not anſwerable for the couß be i 
quences of a war breaking out during the voyage. Toll. v. 
make him ſo, expreſs words ought to have — uſel e en 
otherwiſe the conſtruction is to be in the largeſt and mu nean 
; 3 way for the inſured, according to the pf 

& | eipile of the deciſion in the caſe of Gordon v. Morley (q 


The plaintiffs were ready to have proved, at the trial, tha 
the premium, at the time of this inſurance, would han 
been the ſame if the warranty had been * Dutch property? 
inſtead of ** neutral property. 

For the defendant, it was ſaid, that this was a new que 
tion, and called for peculiar attention, as it would affect 
eat deal of property. It is certainly a queſtion of cov 
ſiruQtion upon the face of the policy ; but, both from the 
words, and from the nature of the ſubjeQ, it muſt be in- 
terpreted to mean a warranty co-extenſive with the yoyagt- 
It is admitted by the argument on the other ſide, * 


(a) 3 Bl achf. Comm. 165. 

(6) B. K. T. 3 Geo. 3. 3 Burr. 
1419. 1 B lacht. 425. 

1] Itd oes not appear very diſtinct- 
] mti 1e ſtate of that caſe in 3 Barr. 


that the | hip and goods were not neu- fi 


tral at ti 1e time of the contract, or of 
the ſail ing. It is only ſaid, The 

« ſhip,, at and before the time ſhe was 
4% loft, was not neutral property, as 
% ma cranted by the policy, (3 Burr. 
. * 14:40.”) It may de collected, how- 
ever, upon taking Sir James Burrow's 
acco unt of the caſe, and Mr. Juſtice 


Blackflonts together, that they wer 


from Blackfone, was that the warrant 


1905. 1910. 1 4 $93 


not neutral at the time of the contra 
The point there made, as appean 


was tantamount to a warranty 
rom capture, and that, the loſs having 
happened by foundering at ſea, wi 
not within the meaning of the warratr 
ty. But the court held, that, 28 the 
warranty was falſe, it was no contrad. 
(c) B. R. E. 6 Geo. 3. 3 In. 
594+ 
(4) N. Pr. H. 20 Geo. 2. 2 K. 


1265. 
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tention is there, that the warranty ſhould not extend 


the ſame as if the policy had run, © warranted: neutral 
ſhip, and neutral property at CU Orient and from L'Ori- 
© ent to Rotterdam.” If the wards were to be thought 
ivocal, yet the nature of the thing ſpeaks in favour of 
his conſtruction. The merchant propoſes to infure the 
hip and cargo: Upon this the under-writer requires a de- 
cription of the ſubject- matter of the inſurance : The mer- 
hant anſwers, «© I warrant it neutral.“ This puts an end 
oallenquiry about the country,—whether Dutch, Swediſh, 


he property was Dutch, the under-writers would have in- 
led on a much higher premium, for there was, at the 
ime of the inſurance, an univerſal rumour of a war be- 
veen this country and Holland. At the trial, this was 


Colo mpared to the caſe of a warranty to carry a ſtipulated | 
to under of men, or ſo many guns. But thoſe inſtances do 
ae reſemble this. If guns are thrown overboard to ſave 
cou de ſhip in a ſtorm, t4dt is a circuniſtance ariſing out of 
2 he very riſk inſured againſt, viz. ſea hazard; and, if ſome 


ff the crew die, it eannot be ſuppoſed that the inſured 
eant to undertake that men ſhould-be immortal. In the 


' convoy from Gibraltar; and, becauſe there were no re- 
raining words, it was held that the convoy muſt be for 
he whole voyage. Suppoſe there had been à voyage for 
wo or three years—as to China, &c,—it cannot be thought 
hat the under-writers would have been ſatisfied, if the 


dy property happened to be neutral at the commencement-of 
edi riſk, and, without ſome large addition of premium, 
bo ed have taken the chance of war during ſo long a voyage 


pon themſelves. It is the underſtanding of all perſons 


1585 g words, the warranty extends to the whole duration of 
* he voyage. The caſes cited on the other fide do not apply: 


7 prove principles which the defendant has no occaſion 

0 diſpute. | | 

Lord MAN8 1p told Smith he had no occaſion to reply. 
MansFiELD,——Many points have been gone into 


2 on both ſides, which are not neceſſary for the deciſion of this 
wy fr Pt For inſtanoe, there is no doubt 1 
having t 2 future event. But the ſingle queſtion, here, is, 
a, hat is the meaning of this policy. I had not a particle of 
urn R oubt at the trial, and I know the jury had none; but Mr. 
2 <e preſſed for a caſe, and I granted one out of reſpect to 
* n. What is the caſe? It is an inſurance upon a ſhip, and 
Im. K — 
. bh 


(e) H. 19 Gees 3. ſupra, p. 72. 


kroughout ? There are no reſtraining words. The ſenſe 


Norwegian, Fc. Surely, if it had been mentioned that 


aſe of - Lilly v Euer (e), the warranty was to fail with 


onverſant with the ſubject, that, unleſs there be reſtrain- 


= 


de neutrality had ceaſed. before the ſhip ſailed, the utider- 1781. 8 
riters would not have been liable. But what expreſſiom of \ 8 


Eb 
againſt 


PARK TSO. 


[ 735 ] ; 


MSL 
NR — 

9 
I 
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1% "i her cargo, at and from L' Orient to Rotterdam. | The inf, 

| CI ed warrant. them neutral, and the pra Wt 

Even the court to add, by conſtruction, And ſo ſhall continue notio 

againſt * during the whole voyage.“ The contract is not { 

PARK1508. The inſured tell the ſtate of the ſhip and goods" then, uri 

2, the inſurers take upon themſelves all future events, af 

riſks, from men of war, enemies, detentions of prince, 

Oc. The, parties themſelves could not have changed the Wiſe or 

Nature of the property; but they did not mean to run the upon 

riſk of war. If it made a difference what country the pry. ; 

perty belonged to, the under-writers ſhould have enquire 

Theriſk offature war is taken by the under-writers in every 

policy. By an implied warranty, every ſhip inſured mul 

be tight, ſtaunch and ſtrong; but it is ſufficient if ſhe is 

at the time of her ſailing. She may ceaſe to be ſo in twenty. Wiichoic 

four hours after her departure, and yet the under-wriee mou 

will continue liable. Thę caſe of Lilly v. Euer turn 

[ 736 } quite the other way. The deciſion there was, that the broke 

ip, muſt ſail with convoy. according to the uſage of the 

trade; i. e. convoy deſtined to go as far as uſual in that WMbrok 

voyage. The preſent is the cleareſt caſe that can be. The Stra 

warranty is, that things ſtand ſo at the time; not that they N. po 
ſhall continue. OPIN D: 8 pay dt 

WiLLEs and ASHHURST, Juſtices, of the ſame opinion, 

- BULLER, Juſtice.— The caſe of Lilly v. Euer is much but 

againſt the defendant, for it was not contended, there, ior : 

that the ſhip muſt continue with the convoy during the whole 


D 


VOy age. pete 7 
| The Poſtea to be delivered to the plaintiffs [+158], ere 
| | . ‚ ris ( 
[+158] Vide Salucci v. Felnſon, B. B. R. M. 30 Geo. 3. 3 Term Rep. 411, 
1 U : 5 Geo, 3. K Ty/on v. Gurney, _ n 
ag, 4 ' a | the | 
| » Tueſday, Low and Others againſt WALLER- g 


26th June, 


a9 ug TH was an action on a bill of exchange, tried befor 
. ee Ae Lord Ma NSTIEL p, at Guildhall, at the Sittings after 
a loan of mo- 1 ngs Wa 
ney, the lender laſt Hilary Term [1]- The plaintiffs declared as indorſees N 8 
3 cannot of Harris & Stratton, to whom the bill was ſtated to have 
nce caſh, been indorſed by Lawton, the drawer and payee. The 

but will furniſh | 
4 , which defendant was the acceptor. The defence was, that the eam 
the borrower bill was given upon an uſurious contract between Harri 


takes and ſells | 1 
bets nk Stratton, and the defendant. This was eee, 
vention of a . 2 
broker recommended by the lender, if the ſecurity given is made payable at a fuum 
day, for a ſum exceeding the value of the goods and 5 per cent, intereſt, this is an uſur- 
ous loan, and the ſecurity is void A bill of exchange given upon an uſurious *. 
N * 2 even in the hands of an indorſce for valuable conſideration without now 
ury. ; . BY TIER 


1 The action was directed by an the 18th of December 1780. 
er of the Court of Chancery, dated 


* 


am, be plaintiffs; but, they alſo inſiſted, that the bill was in- 1781. 
| have to them for a valuable conſideration, and without... 
ntinge notice of the lee, uſury; and it was argued, that al- Lows 
ot H tnough it ſhould appear that the original tranſaction was againſt 


ndant was anſwerable to them. 


„ and Wufurious, fill the 

„ and Upon the evidence, the cafe was this: | 

incey, Walker, a commiſſioner of the ſtamp duties, had employ- 
ed the ed one Lemon, à money-broker, to raiſe the ſum of 2000. 
in the upon the bill in queſtion. Harris & Stratton, hearing of 
e . this, ſent their broker to Lemon, to enquire whether Wal- 
urred, wanted money, and he told the broker he believed he 


id, for, to his knowledge, he had a bill to pay in a few 
in money, and 100), in gosdt, but that the goods ſhould be 


ſhould have them at the warehouſe price. Lemon, upon 
tum this, went and informed Waller, that Harris & Stratton's 
at the broker had been with him; and Waller aſking him how 
of the ide y would deal, he told him what had paſſed, and that the 
1 that broker had appointed him to go with Waller, to Harris & 
The WY Stratton's warehouſe, the next day. Waller, agreeably to 


appointment, went, along with Lemon, the next day, 
and found Harris & Stratton at their warehouſe ; who made 

apology to Waller for not having any money at that time, 
but only goods 3. and deſired the — might be let alone 
for a few days. Lemon called ſeveral times after this, to 


to their broker, that Waller wanted money, in order to pay 
ſeyeral demands. In the courſe of about three weeks, Har- 
ri: & Stratton ſaid to him, that, if Waller would come the 
ext day, they would give him 500. and he and Waller ac- 
ordingly went the next day. When they came, one of 
the partners went out, and returned in a little time, ſaying 
he could not get any money, but, if Waller would take the 

hole in goods, he ſhould have them directly. Waller 
greed ; and the goods, (hoſiery ware,) were ſorted out by 
ne Strutt, a broker who was preſent, and delivered to 
Waller, and, at the ſame time, Waller delivered to Harris 
& Stratton the bill of exchange, and alſo an aſſignment of 

s ſalary, as a collateral ſecurity in caſe the bill ſhould not 
de paid when it ſhould become due. Strutt and Lemon 


4s a ſtranger to Waller, and who was to ſell them, or ad- 
ance the value. He defired two hours to make his calcu- 
on, and, at the end of that time, Lemon and Waller 


u the utmoſt they were worth. Waller took the 1200. 
1 being that, if they ſhould ſell for more, the ba- 
ance ſhould be accounted for by E/derton, and, if for leſs, 
at W, alley ſhould be anfwerable to him for the difference. 

Yor. IL G Afterwards, 
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days, The broker ſaid his principal would advance 100), 


ae” 


WALLER, ; 


choice ſorts, and he ſhould not loſe by them; that he 


[ 737 ] 


pet a day fixed, and told them, as he had mentioned before 


med the goods to the ſhop of Elderton an auctioneer, who 


ame to him, and he offered 1200. for the goods, ſaying, it 


93K" 
== 


Lowe 


againſt 


W-A4LLER. 


1 


/ 
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Afterwards; Elderten delivered an account to Walkr of 
the ſale of goods at 1 T7. 25; 2d. There was no en- 


denec that the plaintiffs knew of the above tranfaction, 


or the cireumſtances under which the bill had been given, 
The queſtion: whether the tranſaction was à loan of 

money for more than 5 per cent. under colour. of a. ſal 

of goods, was left to the jury. If they ſhould. be of 


opinion, that it was, it was agreed that a caſe ſhould be 


reſerved on the other point, being a mere matter of law. 
In ſumming up to the jury, Lord Mansfield told them, 
that the ſtatute of uſury (a) was made to protect men who 
act with their eyes open; to protect them againſt them. 
ſelves. Upon this principle, it makes it penal for a manto 
take more than the fixed rate of intereſt, it being well known 
that a borrower in diſtreſs would agree to any terms. No 


% perſon ſhal tate, directly or indirectly, for the loan of 


© money, Sc. above the value of 51. for the forbearance 


. © of 100. for a year, and fo after that rate for a greater 


or leſſer ſum, or for a longer or ſhorter time (5),”. They 
were, therefore, to conſider, whether the tranſattion be- 
tween the defendant and Harris & Stratton was not, in 
truth, a loan of money, and the ſale of goods a mere 
contrivance and evaſion; , 'F he moſt uſual form of uſury 
was, his Lordſhip ſaid, a pretended ſale of goods. He 
then ſtated the material parts of the evidence, and mad 
ſome ſtrong obſerwations to-ſhew, that it was not the inten- 
tion of the parties to buy and ſell, but to borrow and lend, 
and that the contract was, in truth, for a loan of money, 
though under the maſk of a treaty for the ſale of goods. 
The jury found the contract to be uſurious, but if, in 
point of law, the plaintiffs ſnould be entitled to recover, 
they aſſeſſed the damages at 222/. 107. being the amount 
of the bill with the intereſt due upon it. N 
Upon this, .a caſe was made for. the opinion of the 
court, which, —after ſetting forth the bill of exchange, 
bearing date the 27th of October 1778, and payable in 
three / months, with the indorſements, in blank, of L 
ten and of Harris & Stratton, — ſtated; That the bil 
© was given by Waller: the acceptor, to Hurris & Stratim, 


upon an ufurious contract, whereby more than legal 


e intereſt was ſecuted. That the plaintiffs took the bill 
„from Harris & Stratton for a valuable conſideration, 
* and without notice of the uſury ) 

In er ins Term, on Thurſday, the 3d af May, Dimnng 
obtained a rule to ſhew cauſe,” why. there ſhould not be 
a new trial, upon tlie ground, that the original tranſaction 
was not a loan, but i ſale of goods, and, therefore, 
though it might be fraudulent, it was not within the 
meaning of the ſtatute of Queen Ame. The 


(a) 12 Anne, ff. 2. Co 18. \ (3) dt. 
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The court exyreſſed a wiſh, that bern queſtions ſhould 178 1, 
come on at once; and, upon the firſt argument, the 3 
counſel for the [defendant went into both; but, on the Low x 
other ſide, they treſet ved & themſelves on the ſecond point, againſt 
in order to argue it ſeparately, in oaſe the deciſion of the W4 III. 
court ſhould be againſt them on the rſt. 147391 
On Friday, the 11th, and Monday, the 14th of May, | 
me Attorney Genenal, and Davenport, ſhewed.cauſe againſt 
the new trial. They cited Symonds-v./Cockeril (a), where a 
rent charge of 200. a year for eight years, and two years more 
if A. and B. ſhould live ſo long, was granted for 100. and, 
upon replevin againſt the grantee, who had diſtrained for 
the rent- charge, the plaintiff pleaded in bar, that it was 
a corrupt agreement, and the court held, That, if the 
original contract was for a rent- charge, that 'is not 
« uſury, but a godd bargain and pennyworth, but, if the 
« party had come te borrow the money, and then ſuch a 
contract enſued by ſecurity, tat is uſury.“ They alſo 
cited the caſes of Maſſa v. Dauling (a), and Richard: v. 
Brown (c) [+ 1 59]; which laſt c-ſe was much agitated and 
conſidered in this court, and finally decided in Trinity 
Term, 18 Geo. 3. [160] and in which, the real and 
original treaty being for a loan, although it was diſguiſed 
under the appearance of ſelling an annuity, it was decided 
io be within the meaning of the ſtatute. 2 5 6 
Dunning, and Morgan, for the plaintiffs, contended, 
that the tranſaction was really a ſale of goods; at an ex- 
orbitant and iniquitous price, to be ſure; but, ſtill, only 
a ſale, the price to be paid at a future day, and for 
which future payment, the note and the aſſignment of 
the ſalary were given as ſecurities. The firſt negociation 
might be for a loan; but, in the courſe of the - buſineſs, 
it came to be merely a bargain and ſale; and as ſuch, 
however fraudulent and calpable, it was not uſury. Morgan 
obſerved, that, by the ſtatute 37 Hen. 8. c. 9. (d), in- 
tituled, #* A bill againſt uſury, and : revived by 13 Fl, 
c. 8. (e), it was made unlawful to ſell merchandizes or 
wares, and re- purchaſe them again within three months, at 
a lower price. This was the only proviſion, in the acts — 
| 15 
(a) Ney. 151. reported by Mr. - Cower, but, in 
% N. P. M. 19 Geo. 2. 2 Str. Trinity Term, Willes, Juſtice, menti- 
1243. | | oned that he had read a written 7. 
(e) Vde an accountof a ſubſequent ment which Mr. Hargrave had ſent 
part of that caſe, E. 19 Cco. 3. ſupra, him by the permiſſion of the court, 
p. 114. and that it had not altered his opini- 
6 159] Since reported, Cop. 770. on, which was the ſame with that of 
+160] The opinion of the court the reſt of the court. 
was delivered in Eafter Term, 18 Go. (d) $2. © 
3-1n the abſence of Miles, arg (e 4 2. 
7-» S-'-3 


/ 
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1781. this ſubject, relative to the ſale of goods, and, therefore, 
it vas to be inferred, that the legiflature did not mean 10 
Low: extend the penalties againſt uſury to * other caſes of ſales, 
againſt however oppreſſive, or unfair. He cited Murray v. Har- 
WALLE®. dinge (a); where the court of Common Pleas ſaid, that no 
*[ 740] inequality of price, merely as ſuch, will make a contra 
uſurious (5); and Flayer v. Edwards (c), Lord Cheſterfiell 

v. 151 (d), and Lloyd, qui tam, c. v Williams (e). 

Lord MANSTIZID, — Before the ſtatute of Hen. 8. (/, 
all intereſt on money lent was prohibited by the canon 
law, as it is now in Reman-catholic countries. This gave 
riſe to many ſhifts and devices to evade the law. One, 


which was then the moſt common, was provided again wot 
by that ſtatute; but the prohibition being confined: to that he 
particular ſort of tranſaction, uſurers were, thereby, put wo 
upon other contrivances ; and experience taught the legiſ- dor 
lature, in more modern ſtatutes, not to particularize ſpe- N 
cific modes of uſury, becauſe that only led to evaſion, the 
but to enact, generally, that no ſhift ſhould enable a man the 


to take more than the legal intereſt upon a loan. There- the 
fore, the only queſtion, in all caſes like the preſent, is, the 


what is the real ſubſtance of the tranſaction, not, what the 
is the colour and form. This is one of the ſtrongeſt caſes par 
of the ſort I ever knew litigated. It is impoſſible to wink eſſe 
ſo hard, as not to ſee, that there was no idea between and 


the parties of any thing but a loan of money. His Lord- thir 
ſhip then recapitulated the ſtriking parts of the evidence, Wa: 
and obſerved, that the whole complexion of the caſe and 
ſhewed, that the only purpoſe of Harris & Stratton was, are 


to contrive how to get more than legal intereſt. They ſtat 
firſt offered part in caſh; then leſs, playing the defen- mu 
dant on, in order to increaſe his diſtreſs; and, at laſt, a Þ 


tempted him, by an offer to conclude the buſineſs imme- ſtri 
diately, if he would take the whole in goods; aſſigning 
to the laſt, as their reaſon for this, that they could not 
procure the money: They did not act as perſons ſelling as 
goods upon credit, to be paid for at a future day; but me 
as lending on the ſecurity of the note and the aſſignment wh 
of the ſalary. The jury, therefore, had done perfecth anc 


right, THE | aſſ, 

The reſt of the court being clearly of the ſame opinion, aft 

the rule for a new trial was diſcharged. 13 

The remaining queſtion was argued, on the caſe te. . 1 

ſcrved, in this preſent Term, on Tueſday, the 10th of 1 
; June, by Morgen for the plaintiffs, and Davenport for the wh 
defendant. | til 
| | et — 10 inn 
(a) C. B. H. 13 Gee. 3. Wil. 396. 1 Wril/. 286. 295. 9 on 
(% id. 395. | | e) C. B. M. 12 Gee. 3. 3 Wi cox 
(c) B. R. J. 14 Geo. 3. 250. 261. 2 Black. 322. 792. ſol, 


(4) Cane. H. 24 Geo. 2. 2 Vx. rs OC) 37 H. B. c. 9. 


in THE TWENTY-FIRST YEAR OF GEORGE III. 
to ln the caſe of Bowyer v. Bampton, reported by Strange (a), 


s, it was determined, that, upon the conſtruction of tj 
. ſtatute of 9 Arn, c. 14. 5 1. a promiſſory note, given for 


10 money knowingly lent to game with, is. void in the hands 
& of an indorſee for -valuable confideration, and without 
ld notice; for the words of that ſtatute being, * That all 


741 


1781, 


25 
againſt 
W ALLER. 


« notes, bills, bonds, judgments, mortgages, or other 


5 « ſecurities or conveyances whatſoever, Ic. where the 


« whole, or any part, of the conſideration ſhall be, &c. 


« intents and es whatſorver,” the court held, that it 


dorſor, on his indorſement. 


the defendant, when they argued the 
the motion for a new trial, -becauſe, as they inſi 


third perſons not affected with notice; 2. That the caſs 
was contrary to other deciſions, and not law. 1. Notes 


ſtatutes which paſſed ſo recently the one after the other, 
muſt have been intentional, and this being a queſtion on 
a penal law, the court will conſtrue it with the utmoſt 
ſtrictneſs. It may, indeed, be ſaid, that a bill comes 


BESS ERAS LTE EST SERm.ISS 


is fair to infer, that, as the word © bill” itſelf was, (and 


4 


mean to include the thing under a general term, and 
which, in common acceptation, is not extended to bills 
and notes; they being rather conſidered as caſb, than as 
oſurances for the payment of money. In all the prior 
acts againſt uſury, from the reign of Queen Elizabeth— 


. 13. 9 2.25 well as in 12 Anne, ff. 2. c. 16. the words 


1s not a caſe in the books, from the 13th of Elizabeth, 
till this day, in which it has been determined, that the 
innocent holder of a bill of exchange ſhall be precluded, 
on account of uſury in the original tranſaction, from re- 


= Sas 24 


Will covering againſt the acceptor. Nay, it was expreſsly and 
ſolemaly decided, even in the cate of a (viz, in 
| 4 


(a) B. R. T. 14 Ces. 2. Str. 1155. 


« ſhall be utterly void, fruſtrate, and of none eſfecl, to all. 


would be making the note of ſome uſe to the lender, if 
he could pay his own debts with it; and that the indorſee 
would not be without remedy, for he might ſue the in- 


This caſe having been much relied on by the counſel for 
. point, 171 
d, 


the words of 12 Anne ff. 2. c. 16. though not exactly 
the ſame, are equally ſtrong, with thoſe: juſt cited from 
the act againſt gaming, it was now contended, on the 
part of the plaintiffs; 1, That the two acts differed - 
eſſentially as to the preſent queſtion, and that, both before - 
and ſince the ſtatute of 12 Anne, uſury was no bar againſt. 


as it ſeems purpoſely,) omitted, the legiſlature could not 


" bonds, contract, and aſſurances,” are uſed, and yet there 


and bills are expreſsly mentioned in the act of g Anne, and 
are omitted in the other. Such a difference, in two 


under the word ** aſſurance,” uſed in 12 Anne; but it 


13 Elia. c. 8. $ 3. 21 Jac. 1. c. 17. $2. and 12 Car. 2. 
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Elf vi arms (a), which was long after the ſtatte of 


CEL Elizabeth) that, —* Where H. was indebted *in” 160. 


Lower 
againſt 
WALLE K. 


| juſt, and he ignorant of the uſt 


hands of perſons ignorant of the uſury. Indeed 


to A; upon an uſurious contract on a bond, and A. being 
indebted to E. transferred the debt to E., and . became 
bound for the ſame uſurious debt to E. whoſe debt wit 
ry, —the obligation made 
N. to E. was not avoidable for the uſurious contra 
made between . and A.” Therefore, though Bit ſhould 
be conſidered as within the meaning of os aces, fill 
the interition cannot have been to e them ei in the 
ſhould 

ſeem, by the very words of all the acts, that the pro- 
viſion in queſtion was only meant to be applied to ber 
rities where an ufurious conſideration appears on the face 
of the inſtrument: In all of them, the expreſſion is, 
«© whereupon, or whereby, there ſhall be reſerved, or taken 
« more than, fc.” 2. As to, the authority of the caſe 
of Berber v. Bampten, it is directly contrary to the doc- 
trine laid down by Lord Holt, in Huffey v. Jacob (IJ [1], 


atid which is ſtated by him as founded on previous deter- 
minations. 4. (ſays he) wins money of B. and, for 
% debt which A. owes C. he appoints B. to give C. 


_ Comrns, * If a bill is given, for money won at Jay 


« bond; 'tis good, becauſe C. is an innocentiperſon, 
4 and'twill be the ſame thing if A. is bound with him; 
or, as it is expreſſed in the report of the ſame caſe by 


«to the winner, or order, and the winner indorſes it 


to a ſtranger, for a juſt debt, and the perſon upon 


whom the bill was drawn accepts it in the hands df 
the ſtranger, the acceptor will be liable (4).” Comvns, 
in his Bic, cites this caſe of Huſſey v. Jatob, and adopts 


the poſition of Lord Hor, as law (d). 2 
$ 


(% B. R. E. 1 Jar 1. Moore 252... bich are nearly, th ſame (as to this 


fl. 1035. Cro. Fac. 33. pl. 


deeifion would be highly inconvenient to trade. Bi 

circulate like money, Fo if it become neceſſary for every 
man to enquire into the original conſiderations, before he 
can take one with ſafety, their currency will entirely 


ceœaſe.— Morgan alſo cited Robinſon v. Bland (e], and Rex 


V. Sewe!] C7); p | 9 
"The arguments on the other ſide were; That the word 
*aſſurances” comprehends bills as much as any other ſort 
of ſecurity; and to hold, that an innocent indotſee could 
make uſe of 2 bill given on an uſurious contract, would 
be againſt the obvious meaning of the words ** utterly vid," 

r 4 


6. Velv. point) with thoſe of 9 fan. c. 14: 
ch ning (c) Com. 6, x5 


) B. R. M. 8 Will. z. 1 Salk. {d) 5 Com. Dig. 610. 


344. Com. 4 
[1] That 


Fi = fe) B. R. M. 1 Geb. 3. 2 Bur. 
caſe aroſe upon the ſtatute 1077. | 


of 16 Car. 2. c. 7, { 3. the words t "() N. Pr. . 1 Au. 7 Ad. 118 
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in the ſtatute of 12 Anne. W herever the aQs againſt 


though the "ſtatute of 9 Aane makes all. ſecurities given 


for money won at play, or lent ta play with, void, it WATTEX. 


does not declare that the -contrad? ige, ſhall be void; and 
the prior act of 16 Car. a. c. J. which ſays, that contratts, 
and all ſecurities for money loft [] at play, ſhall be 


utterly void (e), does not extend to money lent to play 


with. Therefore, in the caſe of Barjeu v. Walmſley(d), 
it was held, that an action would lie on the contract for 
money knowingly lent to play with; and, in Nobinſan 
v. Bland (e), the ſame diſtinction was made. But, by 
12 Anne, ft. 2. c. 16. not only the ſecurity, or aſſurance, 
but the contract itſelf, is made void. This ſhews that 
the legiſlature was ſtill more anxious to prevent uſury 
than gaming. Now, as to gaming, the, caſe of Bawyer 
v. Bampton is à direct and ſolemn authority. The de- 
ciſion was after two arguments; and LIE, Chief Fuftice, 
obſerved, that what Lord HorT had ſaid, in Huſſey v. 
Jacob, was extra- judicial, and that he had ſeen a report, 
wherein notice was taken, that all the, learned part of 
the bar wondered at it. Indeed, by the report of the 
caſe in Carthew (f), the court is only made to ſay, 
« that,' if the bill had beenMegotiated and indorſed to 


any other perſon, for value received, then it might have 


« been another- conſideration.” It muſt be admitted, that 
the bill, in the preſent caſe, was void at firſſ Now, 


how can a thing. void in its origin, be rendered valid 
by any thing done to it afterwards? If it were to be 


held, that it ſhould appear on the face of the inſtrument, 
that more than 5 per cent. is to be paid, the ſtatute would 
become almoſt a dead letter; for what uſurer is ſo un- 
ſkilful in his trade, as to ſuffer the uſury to appear on 
. the face of the ſecurity? And how eaſy will it be for 
the lender to pay away bills on which he himſelf could 
not recover, either bond , fide, to perſons, to whom he is 
indebted, or colourably, to ſome ſecret partner in the 


buſineſs, but whoſe p of the uſury cannot be 


traced? It is ſaid, it will be dangerous to trade, if 
third perſons cannot recover, Bur this. ſuppoſes that 


uſurious contracts are very univerſal; and, if they are, it is 
highly proper they ſhould receive a check of this ſort. 


Beſides, what greater riſk will there be than is run every 


day, when notes or bills are taken from women. who 
may be under coverture, or from young perſons who 
"OI * Br way. 
[] To the amount of more than (e) B. R. M. 1 Ges. 3. 
100 at any one time or meeting. - 1077. Law of N. Pr. 274. Ea. of 


(c) $3. 1774. go 
(4) B. R. H. 19 Geo, 2. 2 Str. * * *  (f9;. Carth. 356: \. - 
1 4 


2 1 | 81. 
gaming, and thoſe againſt uſury differ, it will be found that ee 
the proviſions againſt: uſury are the ſtrongeſt. Thus, Low 


5 748 4 


againſt - . 


( 744 ] 


2 Burr. 


Ul 


(.) Salk, This | 5 14 Gee. 3. Coup. 116 
17161] An Eward:, En : 8 
[745 ] ee e Fo 
Thy, TayLoR aga/nſi WHITEHEAD. 
2 3 a | 
RES Ass for breaking and entering the cloſe of the 
- = eee "plaintiff, at the — of Otley, in Yorkſbire. 'The 


way over part lawful for him to do for the cauſe aforeſaid : 3. That the 


268 the adjoining land, becauſe the way was impaſſable from being overflowed 
by a river, | | | X | 


' diſcharged, Wharfe ; that the tenants and occupiers of the locus in quo 
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1781. may be minors, unknown to the perſons taking ſych 
notes or bills? If Harris & Stratton are ſolvent; the 
Low plaintiffs will not ſuffer; and it is the buſineſs of in. 
againſt dorſees to ſatisfy. themſelves with reſpect to the ſolyency 
Waris. of the indorſor. In the caſe of Ellis v. MWarnes, ther 
| was an immediate ſecurity given to the third perſon; 

and ſo indeed it is ſuppoſed to be, in the caſe put 
Lord Hor, in Huſſey v. Jarob, as reported by Salkeld(«, 
The court took till this day to conſider; and noy 
Lon MANSFIELD delivered their opinion to the following 
Lord MansF1ELD,—We have conſidered this caſe very 
_ attentively, and, I own, with a great leaning and wiſh a 
my part, that the law ' ſhould turn out to be in favour of 
the plaintiffs. But the words of the act are too ſtrong, 
Beſides, we cannot get over the caſe on the ſtatute 
© againſt gaming, which ſtands on the ſame ground. - Thi 
is one of thoſe inſtances in which private muſt gire 
way to public convenience. It is leſs miſchievous that 
the law ſhould be as it is with reſpect to bills and notes, 
than other ſecurities; becauſe they are generally payable: 
in a ſhort time, ſo that the indorſee has an early opper- 
a a" Nm ing to the indorſor, if he ' cannot recover 

uU * * A | 

1 The Foſtea to be dlivered to the defendant [+161], 


reſt of judg- defendant pleaded: 1. The general iſſue: 2. A right 
ment after a way, by preſcription, through a lane of the plaintiff s con- 
n. e tiguous to the. /ocus in quo, to Otley bridge on the river 
and at any euere, from time whereof, Cc. by reaſon of their tenure, 
time before bound to repair the lane, and the banks thereof next to th 
3 river; that, at the ſeveral times when, &c. the lane wa 
—Itis nota out of repair and overflowed with water, fo that the 
good juſtifi= defendant could not uſe the way without imminent dun- 
a eg ger of the loſs of his life, and goods; and that he »- 
defendant ceſſariſy went into, through, and over, the locus in 9% 
has a right of as near to his ſaid way as he poſſibly could, as it wi 
mn _ locus, &c. lay contiguous to a lane of the plaintiff's 
and that he had X | 5 | and 
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1781. 
| Tavrox 
nd way were overflowed with water from the ſaid river inſt 
much that the defendant could nat at the ſeveral times, WAtrz- 
c. paſs or repaſe, he did neceſſarily go out of the ſaid 345. 
2), as near to the ſaid way as he poſſibly could, into, 
hrough, and Over, Se. KW | 
The plaintiff 2 traverſed the preſcription: to re- 
air laid in the firſt ſpecial plea, and the right of way 
aid in the laſt, the cauſe came on to be tried, before 
ord Lou GHBOROUGH,; at the ſummer aſſizes for York- 
bire, 1780; andthe jury found for the plaintiff, on the 
general iſſue. and the firſt ſpecial plea, and for the de- 
endant on the laſt. d, n I. 5 
In Michaelmas Term (a), a rule was obtained, to ſhew 
uſe, why there ſhould not be a new trial on the iſſue 
ound for the defendant, as having been found againſt 
idence, which rule was, upon argument, diſcharged (6). 
Afterwards, Fearnly obtained a rule to ſhew cauſe, why 
he plaintiff ſhould not be at liberty to enter up judgment 
on that iſſue, as well as the others, - notwithſtanding the 
nding of the jury, on the ground, that, in point of law, | 
though the defendant had the _ of way the J 746 
laintiff's cloſe, he was not entitled to go upon the ad- 
dining land of the plaintiff, when the way was out of | 
epair. R | *. 

On Saturday the 3d of February, cauſe was to have 
deen ſhewn againſt this rule, and Lee objected, that it 
d been applied for too late, for. that it was in the nature 
fa motion in arreſt of judgment; and, he ſaid, he had 
you underſtood the practice to be, that ſuch a motion 
ould not be made after. a new trial had been moved for, 
nleſs the court, upon granting the rule for a new trial, 
ould have given leave, if that ſhould be diſcharged, to fol- 


110 


F 

* ow it by a motion in arreſt of judgment. It ſeemed, he 

1 quo ad, very unreaſonable, that a party ſhould be permitted to 
re, ail himſelf, in fo late a ſtage of the cauſe, of an objec- 

„ on that might have been taken in the firſt inſtance, by 

N demurrer to the plea, by which mode of proceeding, if 

t the he objeQion was founded .in Jaw, all the expence and 

dan- exation of the trial, and the motion to ſet aſide the ver- 


it, would have been avoided. In anſwer to this, it was 
erved, by Dunning, that it would be extremely abſurd 
{ an objeQtion ſhould be ſtated to the court, 'and they 
hould be convinced that the party had not, by law, a 
ht to judgment in his favour, that they ſhould yet be 
ceeflitated, by any rule of practice, to pronounce an er- 


(a) Thr fday, gth Nov. 1780. (3) Friday, 24th Nov. 1786. 
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Irres 


againſt 
-WrrrtEt- 
HEAD. 


[ 347 ] 


be amended, from the Judge's notes, agreeably to ils 


way is out of repair, by the overflowing of a river, or uy 


next adjoining (c). No eaſes are to be found upon i 
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ronedus judgment in his fayour, and ſo force the de 
party to being a writ of: error. - © 1 +1" 


Aſter ſome conſideration, and conference with the Mt 
ter, the court declared their opinion, that a motion 
arreſt of judgment may be made at any time beſos 
judgment is entered up, and that the prefent motion, by 
ing of the ſame nature, was not too late. | 

It now appeared, that the officer, by miſtake, had « 
tered a verdict for the defendant on all the iſſues; ua 
which it became neceſſary. for the plaintiff's counſel y 
move for a rule to ſhew cauſe, why the Pyſtea ſnould ug 


finding of the jury, and that the rule then before tle 
court ſhould, in the mean time, be enlarged. 

The Poſtea was afterwards amended, and, this day, th 
queſtion on the validity of the laſt plea was argued. 

Lee, Davenport, and Wood, for the defendant.— TH 
argued as follows. It is clear law, eſtabliſhed by a nu 
ber of caſes, particularly that of bor v. French, in Sh 
er (a), and Henn's Caſe (b), that, where a common high 


other cauſe, paſſengers have a right to go upon the 
jacent ground. So, if the water impairs the banks df 
navigable river, which indeed is conſidered as a highway 
it is juſtifiable to go upon the neareſt part of the he 


queſtion as to private ways; but there are determination 95 
the principle of which is, that, where it becomes imp I 
. able for a perſon to exerciſe his right without a treſpak 5 ; 
- on the ſoil of another, the law will excuſe the treſpalt "ii 
Thus, in Dike & Dunſtar's Caſe (d), it is ſtated'[1], frail" 
the Vear- book of 6 Edw. 4. That, if a man is to "ah 
his tree, and he cannot do it unleſs it fall upon the 17 
* of nnot er, then he may well juſtify the felling it wa a 
«the other's land, becauſe, otherwiſe, he could not iq 4 
it at all.“ So, in the caſe of Miller v. Fandrye, e '. 
ed in Popham (e), A man may juſtify chaſing be en 
„with a dog upon another man's kana if he cam , 
* otherwiſe drive them off his own.” And, in that ay n 
there is one cited from 22 Edw. 4. 8. where it was he * 
** That, for neceſſity, a man who plows may tum Mn 
* plow on the land of another; —(BULIEX, n 
There a cuſtom was laid.” )—And another from ꝗ Eu. by i 
where it was laid down, That, if a tree grow 10  - 
e eee 1 
„ (a) B. R. M. 30 Car. 2. 2 Shw. (4) B. R. M. 28 & 29 El. 
e eee 
| . 1. Sir V. Jones, 296. . l counſel. 
7 Young v.., N. Pr. before (e) B. K. E. 2 Car. 1. Pl. ib. we 
Lord Hat, 1 Ld. Rm. 725. hut that part of the Reports 5" p 


by Poplam. 
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hedge, and the fruit fall into another's ard, the owner, 1781. 

bh may go upon the land and fetch it.“ Theſe are all 
ela eſpalſes occaſiohed, as in the preſent cafe, by the un- Tavros 
tion ,oidable interruption of the exereſſè of private rights in againſt | 
be regular way. Tt is of no conſequence, upon this iſſue, HITE- 
ho is bound to repair the road, becauſe the Juſtification Ap. 
not, that the road was out of repair and ought to be 


ad paired by the plaintiff, but that, by the overflowing of 
, bo be river, it was impoſſible for the defendant to paſs along 
n = way, and, therefore, he neceſſarily went out of it, If 
ne queſtion who ought to repair is ſaid to be the material 
my art of the cafe, and that the iſſue tried on the ſecond . 


becral plea was immateriaß, che motion ought to have 
| en for a repleader ; but, as the plaintiff took the iſſue, 
„. WIS. court will not grant à repleader on his application (/. 
uppoſing it not to be true in all caſes, that a perſon 
. wing 2 private way over the land of another, may, when [ 748 
e way is impaſſable, juſtify going on the acJoining 
round; yet, ſurely, he may, where the land over whi 
u high he way is, and the adjoining land, both belong to the 
the re perſon. He, or thoſe under whom he claims, hav- 
g gtanted a fight of way over his eſtate, if the uſual 
| ack becomes impaſſable, the right continues, and muſt 
5 «FF: cxereiſed on the neighbouring ground belonging to the 
Lord MaNsFIELD mentioned, that Bl AK STONE, in 
's Commentaries, expreſſes an opinion, that the law of 
= ngland correſponds with the Raman law, on this point, 
reſpll nending the right of going on the Wei ground, 


2 


], fra hen 4 road is out of repair, to. private as well as public | 
4 — (a), and that Co MNS, in his Digeſt, ſeems to have 1 
* ntertained the ſame Pon (b). &: : 1. 
** Walker, Serjeant, for the plaintiff, inſiſted, that, by the ; LY 


not mon law, the grantee of a . way is bound to 
pair, unleſs there is an expreſs ſtipulation for the grantor . 

oi do it. This principle, he ſaid, was clearly deducible 

; om the ultimate determination in the caſe of Pomfrett 

|. Ricreft (c), where one having granted the uſe of a 

mew for a term, to another, and the pump having fallen 

no difrepair, the grantee brought his action againſt the 

rantor, and, upon demurrer, the court of King's Bench 
cd, (three Judges againſt TWISD EN,) that it well lay, 

or that the grantor was bound to repair; but, upon a 
it of error to the Exchequer Chamber, their deciſion was 
* 11n1mouſly re verſed. ow, on this record, he ſaid, it 

as expreſsly found, on the firſt ſpecial plea, that the 

antiff was not bound to repair, and, by the ſecond, no 


pl. 161 ultom or duty for him to repair was alleged. The de- 

ts is | S WH fendant, 
% Supra, p. 396. (5) Cem. Dig. Tit. Ch min. D. 6. 
% 3 Bl. Corm. p. 36. | (c) B. R. M. 21 Car.2. 1 Saand, 321» 
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1781. fendant, therefore, muſt be conſidered as bound to rey 
in, this caſe; and, if the road had become impaſſabk al. '1 
© Tarioz his neglecting to guard againſt the overflowing df 

Againſt. river by keeping up the banks, it was his own faul, 
Warrz- he could not, on that account, be entitled to treſpak e tc 

HEAD- the neighbouring ground. | 
The court ſtopped Fearnly, who was to have argue or e 

the ſame ſide. 8 „ 

Lord MAxs FIELD, — The queſtion is upon the gran be 

this way. Now it is not laid to be a grant of a 
generally, over the land; but of a preciſe ſpecific ies, 

I ̃ be grantor ſays, You may go in this particular ling, 

f -49 ] I do not give you a right to go either on the right or Hit 
N I entirely agree with my brother Waller, that, by be. 
mon law, he who has the uſe of a thing ought to ray 

it. The grantor may bind himſelf; but here he ha me 

done it. He has not undertaken to provide againſt cuti 
overflowing of the river; and, for aught that appen co 

that may have happened by the negle& of the defend d 
Highways are governed by a different principle. The 

are for the public ſervice, and if the uſual track is 1 

paſſable, it is for the general good that people ſhould 

entitled to paſs in another line. 1 
Wirrxs, and ASHHURST, Juſtices, of the ſame q mo 


nion. ; ju 
 BuLLER, Juſtice, If this had been a way of neceſi * 
the queſtion would have required conſideration, but U., : 


not ſo pleaded. It does not appear that the defend 
had no other road. There can be no ground for avium 
pleader, for the plea is ſubſtantially bad; there is no Heat 
alleged in it which it could ſerve any purpoſe to deny, effi 


go to iſſue upon. vol | 
5 The rule made abſolute. in 


Be ZINK againſt LAN GTO . 
Thurſday, | | 

NO Jong: JN laſt Eafter Term, on Wedneſday, the ad of My 
geg my S. Heywood obtained a rule to ſhew cauſe, why u 
du as f attachment ſhould not iſſue againſt the Prothonotary® 
courſe, and the court of Common Pleas for the county palatine Me 
without lay- Lancaſter, for not obeying a writ of certiorari, which la 
v1 61 been directed to him, to remove the proceedings in i 
the court, to Cauſe from that court into this [1], | | 
remove pro= The Attorney General, afterwards, in the ſame tem 
9 obtained a rule to ſhew cauſe, why a ſuperſedeas to i 
the counties Writ of certiorari ſhould not iſſue. | 5 


palatine. 1 

[+] The it of certiorari out of th's him, that, ® by our writ, under 
court was directed te the Chancellor of * fealof our ſaid county palatine, r 
tue county palatine, and commanded ſhould command the Prothonotarſ® 
. | { c 


* 


THE TWENTY-FIRST YEAR OF GEORGE III. 
Both theſe rules were enlarged till the preſent term, 

a this day, they were ſpoken . Att Ge- 
abt 4% and Wilſon, in & ſupport of the rule for a , 
oy Dunning, on the other ſide. i 
he circumſtances of the caſe were theſe: Before the 
paß de to plead in the action below, was expired, the writ 
this court, together with another from the Chan- 
rgued or of the county, conſequent upon it, (as mentioned 
note [1],) were delivered to the deputy Prothonotary. 
ge had never before known an inſtance of ſuch a pro- 
ling, he deferred returning the writ, and, at the next 
zes, WILLES, Tuſlice, granted a rule to ſhew cauſe, 
the plaintiff ſhould not ſign interlocutory judgment, 
t or WW ithſtanding the certiorari; and, upon ſhewing cauſe, 


by bearing the queſtion, whether the certiorari would lie, 
to rep ed, he permitted the plaintiff to ſign interlocutory 
: has gment, but, on condition, that he ſhould not take out 
aint ution till there ſhould be an opportunity of moving 
g pan: court. A writ of enquiry was afterwards executed, 


| damages given, to the amount of 672/. 4s. 6d. but 
pl judgment was not ſigned. The affidavits on which 
rule for the attachment was moved for, did not ſtate 
hould particular cauſe, and it came out, when the caſe was 
cd, that the attorneys on both ſides had agreed, that 
me « motion below ſhould be made for ſigning interlocu- 
y judgment. g | | 
ee vas contended, by the Attorney General, and Wilſon, 
but it t, as there was no inſtance of a certiorari to a county 
tine to remove a record before judgment, it muſt be 
for an umed, that the court has no right to iſſue ſuch a writ; 
nog east, the novelty of the attempt ſhowed there was no 
len), ett for exerciſing the right, if it really exiſted. lt 
; uld be highly inconvenient, particularly in the county 
olute. WWtine of Durham, becauſe, there, the pleadings begin, 
the cauſe comes to trial, at the very ſame aſſizes; 
„if a certiorari could be brought, defendants would in 
ral come provided with one inſtead of a plea; and, 
he practice can be ſupported in the caſe of the county 
tine of Lancaſter, it muſt be equally valid in that of 
otary en. But, at all events, they ſaid, the court muſt 
tine Me 2 diſcretion, and it was ſufficient reaſon to ſuperſede 
certianari in this caſe, that it had been ſued out as of 
* #4 courſe, 


749 


— a 
Zixx 


againſt 
LANGTON. 


*£-730 3 


% 


tem y the ſaid plaint to him, 4 that wat name, commanding him to 
cert] 


to n may certify the ſame to us at 


Prothonotary, in the nature of a aſſigned any particular 


| the plaint, Oc. 7 ws, ſo that 
inter, Ec.” In obedience to * the ſame may appear to us at . 
a writ was made out, directed to . iner, Oc.“ Neither of the writs 


ground, but 


wari, (but called a mandate in the only ſaid, * we being willing,” for 


ine,” se of that court,) under the ſeal certain rea/an;, to be certified on a 


e county palatine, but in the certain plaint, Oc. 


„ 7 nn wann 
. - * - l 
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1781. courſe, xithaut any ſpecial cauſe, and obvipuſly only f fo 
2 dhe purpale of delay; and the court Yroukd.not gram: a 
us attachment for not obeying. a writ which neyer ought o e 
againſl have iſſued. SY tot 140k 1% 

LanGToNn. On the other fide, .Dunning ſtated, that there were n. :i 

x ſtances of writs of this ſort having iſſued, and, particu· 
75] larly, one about ſeven years ago, which could be pro- m. 

duced, where there had been a return, but the cauſe wa; 
afterwards made up. Ihe queſtion, on the rule for an ſuc 

attachment, was not, he ſaid, whether the writ had ifſucd 
properly or not. A certiorari had, in fact, been directed - 
to the Chancellor of the county palatine, who had nat © 
taken upon him to queſtion the propriety of it, but ha ” 
thereupon iſſued his- mandate to the Prothonotary. The 
Prothonotary ought to. have obryed it, without examin- 
ing whether the defendant was right or wrong in ſuing hy 
it out; and then, when returned, the plaintiff might 


wr 
have moved to quaſh it, if he had been ſo adviſed, The the 
defendant had not-ſiated the reaſons for ſuing it out, in nl 
the affidavits he had filed, ' becauſe they were not at 1 the 
relevant to his motion. As to the agreement between the 2 
, attorneys, that did not purge the contempt of the officer, * 
ow. which had been incurred before the aſſizes began. * 
| 5 Lord MaxsTIEID, — The only conſcquence of the writ ;;, 
52 would have been, that the cauſe would have gone bac] * 
1 to be tried, fix months afterwards, by a jury of the ſame 1 
county, and probably before the ſame Judge; for f- 
cords in this court, in cauſes from the county palatine th 
are ſent to be tried there. There is no doubt but this 
court may; under particular circumſtances, as in a caſe m 
which calls ſtrongly for a trial at bar, grant a certiorari lo * 
remove proceedings from a county palatine [2]. Bu 5 
ſuch a wtit cannot be ſued out, without laying e 0 
' | or 10 

[a] In Zafer Term, 22 Geo. 3. on believed he could not have a fair trial. 
Weane/day, the iſt of May, in a caſe It was ſaid on this occaſion, that there " 
of William; v. Thomas & another, a were many inſtances of certiorars to 6 
rule was obtained to ſhew cauſe, wky counties palatine, and to the court 0 « 
a writ of certiorari, which had been Eh, and ſeveral, toremove indiaments « 
ſued out by the defendant as of conrſe, from the courts of Great Seſhons in th 
and without any application to the Maler. In general, indeed, thoſe were in 
court, to remove the procærdings inan brought by the proſecutor, for which th 
act ion depending in the court of Great there is a ſort of reaſon, viz, that it = 
Seſſions for the county of Pendl role, being the ſuit of the King, he may tij 50 
ſaould not be ſuperſeded. On Monday, it where he 2 But there 15 ole ca 
May 13, the laſt day of term, cauſe, KS A5 ſuit of a defendant, in the calc ur 
was ſhewn, and an ofidavit of the de - of Rex James, J. 10 M. z. 12M. = 
fendant produced, by which heſwore.. 1 7. M allace, and Donglas, for the th 
Unt -— Bower, for the deſendavt.— M 


that from theinfluence of the plaintiff P he writ 
in the county of Pembroke, and his be- Lord MANSFIELD ſaid, that t 2 
1 


ing bimſelfan entire ſtranger there, he was ack of courſe, and as it had * 


- 


" _ 
* -S 


ly for 


for it, and, as the writ was ſued out, in this eaſe without 1781. 
nt an lying any ground, it iſſued tmprovidently, and muſt be 
ht io ſuperſeded; and, as to the ® officer, he is cleared fromany Zoo. 
| contempt in not obeying it, by the agreement between the againſt 
re in- attorneys. 3 Laxcrox. 
rticu· The rule for an attachment diſcharged, and the other“ [752 
f pro- made abſolute [3] [+ 162]. e | 
e Was | 8 
for an ſoed out in this caſe, without hingen only tautology, and ſynonymous to 
iſſued und beſore the court, it muſt be t. He cited Pes rudadoc v. Er- 
tecded Prerfeded, In all caſes where a ring ton, B. R. M. 39 & 40 CLI. Cro- 
id not defendant applies for a certiarari, he El. 587. Can v. Bowles, B. R. M. 
at ha muſt lay ſome ground forit, before the 2 M. & M. I Salk. 205. and Bowton 
Th court, ſupported by affidavit. R. v. v. Nicholls, B. R. H. 10 Car. 1. Cro.' 
\a Eaton, M. 28 Geo. 3. 2 Term Rep. 89. Car. 401. as authorities to ſhew that 
amin- [3] Final judgment was afterwards the ſtatute of Hen. 7: is to be conſtrued 
ſuing WW 6oncd, and the defendant brought a ſtrictiy. But he chiefly relied on the 
might writ of error in this court, upon which caſe of Holroy v. Ebiz/on, B. R. H. 
The the judgment below being affirmed, a 1 Geo. 1. 10 Mad. 274. as directly in 
ut, in rule was obtained to ſhew cauſe, why point. That was an action in C. B. on 
at a] the Maſter ſhould not eompute intereſt ſeveral promiſes; judgment by de- 


en the 


Mor writ of inquiry, from the day of ſign- 

ing final judgment below, down to the 

1422 time of the taxation of coſts, and why 

a the fame ſhould not be added to the 
> bac 


colts taxed for the plaintiff. In Eafter 


: ſame Torn, 22 Geo. 3. on the laſt day of 
or fe- that term, S. Heyrood argued againſt 
latine te rule, and {fon in ſupport of it. 


at this 
2 caſe 
rart io 
But 
round 
ſor 


writs of erw-r were often brought for 
(elay,—it is enaRted, -** That when 
judgment ſhall be affirmed, or the 


% ſuited, on a writ of error brought by 
* 2 defendant” or tenant, the perſon 
N * againff whom it is ſued out, thall 
ur # 


at there delay and wrongful vexation in the 


raris to * ſame, by diſcretion ofthe Fuftice (a) 
ourt 0 * atore whom the ſaid writ — is 
Aments * ſued.” 19 Hen. 7. c. 20. recites 
ions in this act, and that it had not been put 
_— in force, and enacts that it ſhall be 


that a vnd contended, that intereſt could 
nay tr) hot be allowed under this ſtatute, be- 
iy one cauſe, at the time when ĩt paſſed, and 
he calc until the followin reign, all intereſt 


2 Mod. 
for the 
lavk— 
he writ 
d been 


vs againſt law (5), and, therefore, 
though the word ' damage” was u 


the ſtatute, it muſt be conſidered as 
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on the ſum given by the jury on the 


By 3 Hen. 7. c. 10,—reciting tha 
* writdiſcontinued, or the party non- 


* recover his coſts and damage, for his . 


thenceforthduly put in execution. Hy- 


guiſhed in every Pofca. 


1 


7ST. 


fault; writ ofenquiry ; and final judg - 


ment; and that judgment affirmed, 


upon error brought in B. R. Upon 
this affirmance, the court was moved, 
on 3 Hen. 7. c. 10, that the defthdant 
in error ſhould, beſides his coſts, have. 
intereſt allowed him for the ſum ad- 
judged due to him, pending the time 
of the writ of error, from the judg · 
ment, Thequeſtion was fully argued 
and, againſt the application, the prac- 
tice of the court o Exchequer Chamber, 
which was admitted to be not to allow - 
intereſt, was relied on, and it was in- 
ſiſted, that coſts and damages are 
often,in law, ſynonymous expreſſions, 
and oughtto be ſo underſtood in con- 
ſtruing the Ratute of H-n.7. On the 
other fide, it was ſaid, that the court of 
Exchequer Chamber, not having been 
erected at the time of the ſtatute, was 
not within the operation of it, and 
that though the word“ Jamna” does 
ſometimes. ſignify coſts, yet it never 
does when joined with “ cyflagia ;”* . 
and that ch, and damages are diſtin- 
The court 
took time to conſider, and then de- 
livered their unanimous opinion ; 
«© That the defendant, upon a writ of 


ſed © error brought into B. &. ſhould not 


« haveintereft allowed him by way of 
damages 


ſued 


(a) Supra, 561. Note (5) 


(3) + Supra, Lowe v. Wali, p. 740. 


753 | | 

1781. „damages forthe ſum 

n to him 
Zanx from the time of the 
againſt * firſt judgment, pend- 


L.x&YEroN. «ing the writ of er- 
3 66 


| ror, for, at the time 
* of making the ſtatute 
*.of 3 Her. 7. c. 10. all intereſt was 
„ reputed unlawful ; and, therefore, 
that ſtatute could not give it. In 


„fact, when intereſt run higheſt, as 


« at 10 per cent. it had not been al- 
« lowed. In the Exchequer Chamber 
it had not been allowed, and uni- 
« formity ofpractice was to be wiſhed 
„and endeavoured.” —H: then 
obſerved, that it was clear, from 2 Aud. 
123. as well as from the judgment of 
the court in the laſt-mentioned caſe, 


that the ſtatute of Hen. 7. extends to 


the court of Exchequer Chamber, and 
that the practice of that court ne ver to 
allow intereſt was not only admitted 
bd the parties, and recog- 
- | 753 ] nized by the court, in that 
caſe, but alſo ſtated by Lord 

Mang: lu, in the caſe of Bodily v. Bel- 
lamp, PB. R. M. 1 Gee. 3. 2 Burr.1094. 
1 Blaciſ. wy He acknowledged, 
that, in one ſort of action, viz. guare 
impedit, this court had allowed inte- 
reſt, as in the caſe of the Bifop of 
London v. the Mercer s Company, B. R. I. 
5 Geo. 2. 2 Str. 9a g,; an anonymous 
caſe, M. 4 Car. 1. in Cro. Car. 173. 


and the caſe of The Earl of Pembroke 


v. B. ict, M. 5. Car. 1. Cro.Car. 173. 
but, in that action, he ſaid, the inte- 
reſt was allowed as a compenſation 
to the party for being kept out of a 
living, from which, at the time of 


Hen.7. a legal annual profit would have 


been derived; whereas, at that time, 
no legal annual profit could have been 

derived from a ſum of money; and, 
therefore, to prevent a party from 
making intereſt, by Keeping him out 


of it, after judgment, by a writ of 
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onthe other fide, aid, that the . 


Man 


ment of 3 


len. 7. c. 10, by 19 Hag 
had ſcry. 


pled en fo rmer ſtatute, on 
account of the ideas entertained, in 
thoſe days, about the illegality and in 
of taking intereſt. But though i 
might be unlawful to take intereſt in 
the reign bf Hen. 7. and, therefore, i 
might not, then, be any damage in 
the eye of thelaw tobe preventedfron 
making intereſt of a ſum of money, 
yet, as ſoon as the legiſlature permit. 


ted-intereſt to be taken, the loſs of the 


opportunity of making intereſt be. 
came a damage, to which the 
act of Hen. 7. would apply. He 2d. 
mitted, that intereſt was not to be il 
lowed as of courſe upou the affirn- 
ance of a judgment by a court of er- 
rr, but required an application tothe 
court. This had been ſtated by Lord 
Mansfield, in the caſe of Bodily v. Bd: 
lamy, and was all that there wasia that 
caſe a 3 to the preſent—Lord 
2 mentioned, that what he lad 
delivered on that occaſion, was the 
reſult of a ſtrict enquiry into the prac+ 
tice of all the courts. He ſaid, the pre- 
ſent queſtion was a matter of fone 
conſequence, and, therefore, the coun 
would think of it till the next tem. 
In T. 22 Ges. 3. (Friday, the jth of 
June,) his Lordſtiip delivered theopi- 
nion of the court, that * damage” in 
the ſtatute of Hex. 7. muſt mean ſome- 
thingdifferent from cet, as both words 
a e uſed: that the queſtion was, what 
was OC rule Harare 
and that, in this caſe, the in- 
tereſt ought to be the meaſure of the 
damage, the action being for a debt (aq 
but that, in a caſe of another ſort, the 
rule might be different. The rule 
was therefore made abſolute. 
[1162] Vida Bulftr. 158. 


r 


(a) The aQion was indebitatus af- 
Sumrfit. & If by the courſe of the 


court of error, intereſt is not computed 
in the allowance of coſts, on the aſfirm 


ance of the judgment, the jury may 


ive intereſt by way of damages, from 
— of N original judg: 
ment. Eule v. Shepherd, B. K. l 
28 Ges. 3. 2 Term Rep. 78. But, in 
debt on a recognirance againſt bali 


AF. F212 EZ 


© 


fm, 
only 
nad. 
ex. 
(cry- 
e, On 
„ in 
* 

U 
eſt in 
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dr in the Exchequer Chamer, dhe in error undertake to 


che Excheguier rm? 1781. 
tai] aye not liable to pay intereſt ber pay the ſym, Oe, 6 . 
ween the time of the origipal! judg- © alſo all ſuch % "TD, 


nent and the affirming the words of * and damages, Ac. . x 
„C ary Fr. err BR, 1 
being to pay the ſum, Cc. and ſuch M. 28 Geo. 3. 2 Term | 


* . 3 e. the bail Rep. $7-59- & note (a). hee: 


GoopTiTLE,. Leſſee of WincKkLEs, againſt Friday, 
| BILLING TON and Another, „ Jane, 


T8 was an ejectment, tried before Lord Loucnno-: By a deviſe, 
ROUGH, at the laſt Lent Aſſizes for the county of te 4. U B. 
Buckingham, A verdict was found for the plaintiff, ſubject e 8 
to the opinion of the court, on a caſe relerved, which the ſurvivor, 
ſtated, (as far as is material,) as follows: but, in caſe B. 

Bernard Chevallg/ins 15/14, made his will, in which, in- fee, 
ur alia, there was this deviſe; —< Next, I give and deviſe ſue, then, af- 
„ unto my ſaid loving wife, Elizabeth Cheval, and unto 1 the death 
my daughter Arne Chevall, all that my meſſuage, tene- oh, Are g 
« ment, or farm, (c. viz. the premiſes in queſtion,) to but, if B. 
* hold the faid meſſuage, tenement, * or farm, Ge. unto nnd te 
my ſaid wife Ehzabeth Chevall, and unto, my daughter. TE due, 
Anne Chevall, for and during the term of their natural then to A. and 
* lives, and the life & the longer liver of them, in equal pro- „ eng . 
K portions, {hare and ſhare alike, But, in caſe my ſaid m joint eſtate 
« daughter Anne Chevall ſbould happen to marry and have for life, with 
« ifſue of her body latofully begotten, then, and in that caſe, 2 > 
(« of the deceaſe of my ſaid wife, I give and deviſe all and te gmple, to 
« fingular the ſaid meſſuage, tenement, or farm, &c. unto each in the 
« my ſaid daughter Anne Chevall, and to her heirs and aſſigns. ternative. 
4 for ever. 3 my ſaid daughter ſhould happen io die „ 
« ſingle and unmarried and without iſue of her body lawfully: C754] 
« degotten, then, and in that caſe, I give and deviſe all and 
« fingular. the aforeſaid premiſes laſt above-mentioned, 
* unto my ſaid wife Elizabeth Cheuall, and to her beirs and 
gu for cur. — The teſtator died ou the 24th of De- 
ember 1774, leaving Elizabeth Chevall his widow, and his 
daughter Anne Cheyall, who was by another wife, his heir 
i law, Elizabeth Ghevall died on the 3oth of June 1775. 
After her death, Anne Chevall ſuffered a recovery of the 
premiſes in queſtion, and deviſed them to the defendants. 
dhe afterwards died unmarried. The leſſor of the plaintiff 
vas the brother. aud heir at law of Elizabeth Cheuall. 

The queſtion was; Whether the limitation over to. Eliza» - 


| kth Chevall and her heirs, was barred by the recovery ſuf- 


kred by Anne Chevall ? | 
Graham; for the plaintiff, contended, that it was not; 
for that it was either an executory deviſe, and not too re- 
Vol. II. | * "Wo 
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1791. | mote in its creation, or Fofediremainder,: after eſtates fh un 

Lab life to Elizgberb and La htm wg the furvivor, 2 limit 
Gooprixrr contingent eſtate tail to Anh C all. r. On the firſt int, 

againſt, ang. WRich was founded on the ſuppoſition that the Fa, Bl = 

BLAG tion to the daughter, in cafe ſhe fhould marry and hart 2 K 

ron. iſſue, was in fee- e, he admitted, 120 it would be ne. 

ceſſary for him to diſtinguiſh this caſe from that of 

dington v. Kime (a), and other ſubſequent caſes of the fame . 

ſort. In all thoſe caſes, he ſaid, the limitation over e 

ſuch, chat, though the contingency on which it was limited ceaſe 

ſhould happen before the end of the original ſpecified dun. n 

tion of the particular eſtate, yet it muſt await the natoral I bie 

- expiration thereof, before it could veſt in poſſeffion, This, Wil # 

| in Luddington'v. Kime, though the tenant for life might 4h 

I 755 ] have iſſue male in his life-time, which was the contingency 

on which the remainder to ſuch iſſue male was limited, 3 

the eſtate to ſuch iſſue male was not to take effect in police ¶ befor 

Fon, till after the regular expiration of the particular eſta pr ! 

by the death of the tenant for life. This is eſſential to h I ratur 

idea of a remainder, according to the definition in Gt 

Littleton, vis. that it is n remnant of an eſtate, in lands 

44 or tenements, pennt upon a particular eſtate, created 

„ together with the ſame at one time (6) 80, in Chu 

lrigÞs Caſe (c), it is ſaid, —* The rule of law is, that de in 

« remainder muſt take the land hen the particular gal 

« determines, or elſe the remainder ſhall be void (d); I 

_  Cholmley's Caſe (e) A remainder ought to take effe it 

« poſſeſſion when the particular eſtate ends (TN Ad 

in Boraſlon's Caſe (g), almoſt in the ſame words, — The 

. &. remainder ought to commence in poſſeſſion, When the 

_-< particular eſtate ends (S). In like manner, the dehnt 

tion of a remainder in Noy's Maxim is, That it is tht 

s reſidue of an eſtate, at the ſame time appointed overs 

and mi be grounded on ſome particular eſtate -givel 

| 4 before, granted for years or life, and ſo forth; and ougit 

4 16 begin in poſſeſſion,” when the particular eſtate endeth (i; 

Phe ſame principle is laid down repeatedly in the caſe d 

Colthirft v. Bejuſhin, in Ploxoden (E) [1], But, wo = 

£ «x * | es 8 mitation 


* 


(a) C. B. F. g. g. 1 L M 24. 33. 
203. 1 Sall. 224, 3 Lev. 431. and ([ i] All the definitions herecited, u 
ſtated ſupra, 2686. | relied on, point only at this eſſettul 
(6) Co. Litil. 143. .. gaauality of a remainder, that it mut ds 
(e) B. R. H. 31 H. 1 C. 120. 6. fo limited as that it may, by pofſbun 
(A4) Aid. 135. 4. de capable of veſting in 
(e) Seace. E. 39 El. 2 Co go. the lag, on the regular and aun 
(/) Thid. 51. % ĩð OG} determination of the particular elles 
(2) B. R. I. 29 El. 3 Co. 19.4. or, as it is expreſſed, - though. mi 
(5) id. a .. obſcurely, in Nocvden (25); 6 that the 
(6) Noy's Maxime, 31. 1 particular; eſtate; continug ie 
(4) C. B. E. 4 Edw. 6, bed. 21. (which word there means 2m * 
4 5 7 | 6 remainder 


. 


210 eee eee bod tas eee 
limitation to the daughter he Ghevalh,..in. caſe the ould 
marry and  haye iflue of: her body, was not to. wait till t 
natural expiration af the firſt eſtate for lite fer, bat was Goopririt 
to take effect in her life-time, as: ſaqn as the contingency _agai 
on which it was limited , ſhould bappen. I. * | 
not a remainder, but a conditional limitatiun. 


* 1251. 


n as ſhe rox. 

K DI We e 
« remainder veſts. It does not contingency on which the limitation 
ceaſe to be a remainder, becauſe it over depends. But no decided® caſes 
may. veſt in poſſeſſion on an event that lam aware of, have ever conſider- 
which, from the terms, or from the ed limitations of this laſt fort as not 

nature, of the original limita- being remainders. They have all the 
too, ſhall defeat the particular eſtate legal incidents and attributes of remain» 
before its natural or regular expira- ders. They may de "barred in the 
ton. Exery remainder limited after an ſame manner, (Par v. Hayward, 
eſtate for life may veſt in poſſeſſon 2 Salt $70.) and; ate limited to veſt 
before the death of the tenant in poſſeſſion, at the lateſt, on the re- 
for life, (which is the term of the gular determinatiqo of the preceding 
patural expiration of, the particular eſtate z for; in the caſe put, if C. 
tate,) namely, in conſequence of any ſhould not return” from Rome till after 
forfeiture which he may commit. Some the death of A | conceive the eitate 
have been inclined to conſider condi- to B. could not take effect This, I 
tonal limitations after particulareſtates, think, is to be collected from the de- 
(as, for. inſtance, after an eſtate for termination in this very caſe of Good- 
lfe,) but limited to veſt in poſſeſſion title v. Billington; ſor it ſeems that it 
00 2 contingency. which may happen would have made no difference with 
before the death of the tenant. for life, regard to the contingent limitation. 
23 not being remainders (). Thus, if over to. the daughter in the event of 
2 eſtate is given to A. for life, prorid- her marrying and having iſſue, al- 
ed that, when C, returns from Rome, though the joint eſtate with the widow, 
i; ſhall, from thenceforth, be to the and the ſurvivorſhip, had been given, 
uk of B. in fee, it is ſaid this limita - not to the daughter, but to a ſtranger. 
tion over is not confined to the remnant Indeed, what difference, more than 


. 


- — 
o 
* 

* * 


- Lan v 


given to f., but may interfere! with, ſheyn to be between an eſtate to A. ill 
and in part defeat and ſuperſede, that C. returns from Rome, and then to re- 
firſt eſtate, inſtead of awaiting its re- main over to B. and an eſtate to A. 
gular determination; and, therefore, provided that when C returns. from 


remainder in Co. Littl. 14.3. a. (cited Under both forms of expreſſion, A. 


preat a refinement, Exery eſtate for the very ſame event, and B. a con- 
life may, by the act of the tenant for tingent intereſt depending on the vi 
life, be defeated, and abridged; before ſame event The efpreſſions” 
ſts regular expiration, and, thereby, &c.” and “ then He.“ in the firſt 
in the remainder over in the manner caſe ſeem to me to be exactly converti- 
dove. ſtated, and the only difference ble with © provided that <uhen, Cr.“ 
between ſuch limitations add the others, I. ſball then, Ce. in the other. Now 
5. that, in the others, the eſtate for the firſt is given as an example of a 
is not abridged by the act of the ſpecies of contingent remainders, in the 
(enant for life, but by ſome extrinſic very work where the ſuppoſed diſtine- 
fret which happens alſo to be the tion is ſtated (d). As to the brit limhi- 


(1) Fearne, 3d Edit. p. 9, > (d) Fearne, p. 4. 10. 
1 2 


u Fre Kl ov Ade 10. 8 
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expeQant on the particular eſtate beſore what is merely verbal, can there be 


it does not anſwer the definition of a Nome, it ſhall, thenceforth, be to 3. 
ſupra, þ. 755). But this ſeems too takes an eſtate for life defeaſible on 
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had married, and had iſſue, the eſtate, to her and her hein 
would have taken effect, and would have enlarged her i 
tereſt, and merged her eſtate for life, This limitation 9 
the daughter is, therefore, within the principle of the 
ciion in Pelli v. Brow# (a). There, an eſtate was gal" 
in fee, defeaſible on the event of the deviſee dying vibr. 
iſſue living the deviſee over. Here, a life eſtate is ο². 
enlargeable on the event of the daughter's marrying ub 


[ge having iſſue. In Pelli v. Brown, the limitation was held wth in 


count of the eſtabliſhed maxim, hat a fee cannot de mouth ung 
r EBIT T rene! , 


- hit, if Arne Chevall bad warried and had Tue, ber WINS" 


tation, in either:caſe, being 10 4. (n= tional limitations in wills ſeem teil f w 


the dar zhter ſhould be are 
may he neceſſary to conſider, whether the teſtator mint W*GP* 


be, not a remainder, but a conditional limitation, and pol 
by way of executory deviſe. Here, in like maritier, Mete 
ſecon®limitation to the daughter is not to be conſideted wi”: 
#"remainder; and, if it is not, the fobſequent 'limitatin 
miſt be an executory deviſe. As an executory deviſe, 
is not too remote, for it is limited to veſt, if at alf, on 
death of the daughter. * But, if the ſecond limitation 

thought to be a remainder, then? Main 


give her any thing more than an eſtate- tail by that hmm 
tion, and, though the words are, Unto my faid'davght 
& 294" her heirs and affigns for ever,” yet ſubſeq ve 
words may reftrain the eſtate to a fre- tall, as in the caſe dF ** 
Des v. Reaſon (b). Here, there are ſubſequent words wid” 
m to indicate an intention only to give the daughter 
tectail;. and, if that conſtruction ſhould prevail, the 
limitation over to the wife was a veſted remainder, and, # 
courſe, not barred by the recovery ; for it is only d 
tin gent on the ſuppoſition of the preceding \continge 
limitation being in fee; it being a rule, that all eftars 
limited after à contingent fee, muſt be contingent, on # 


ed on a fee. | ebe 
During Graham's argument, BYLLER, Juſfice, obſerie 


eſtate would not have merged, as contended by Grabak 
xecauſe it was not limited to take effect till the death of ts 
wife. HL RE 10 a nien 21 wy fs | 12 
No 30. t At a e , 


4 
TIO! 634i ls 1 ( 63179 


definitely, or to A. for Life, that can ble, either to the head of execut very 


make no difference, ; becauſe, a limita- deviſes, of which ſort was that in ul 
tion to A. indefinitely carries a life in- v. Brown, or of contingent remaindeꝶ 
tereſſ, as eſſectually as if the words to which the ſecond limitations to W 
fur Ife were added. The law ſup- daughter in this caſe of Goadlul 1.9 
plies. them (e). In ſhort, the expteſ- lington ſeems to belong. 
ton and idea of @ conditional limitation” (a) J. R. A 18 Jar. 1. Cs Js 
was originally adapted to evade the 5900. 4s 

2 2 * entry of fon _— 1 
order to vantage of the d 3 Wilſ. 224. and ſtated ſupra, Þ 4%, 
lance of a prior eſtate, and all condi- ITE ee 15 


(% B. R. 7. 28 is 29 65 


© £ 


* (( 


125 (e) Co. Littl. 42. a. | 
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Le Blanc, for. the defendants, r that, * a A 

ie daughter) took at firſt an cſtate-tajl, or only an eſtate 

or life, the remainder over to the widow was. barred by Cookin. 
he recovery. If ſhe took an eſtate- tail, the caſe was 2 againſt 

. if the only took an eſtate for life, then, he ſaid, the BMM 
mitation to the widow was upon à contin with a ron. 
ble aſpect ; it was a concurrent remainder in fee, tet. 

d in the alternative, with a contingent remainder in fee 
o the daughter; and, a recovery having been ſuffered, b ß 
he tenant for life, every body was barred, but the heir at 
ww, which the daughter herſelf was in this caſe. | Hs in- 155 
iſted, that it was impoſſible to dogs this caſe from ; 
boſe of Luddington- v. Kime (a), Doe v. Halme (Y, and C 15 1 N 
wdright v. Dunham {c); that the ſecond limitation to the 
zhter was capable of taking effect as à contingent ge- 
ainder 1 be. and, of courſe, that to the widom was og 
ad it was an eſtabliſhed maxim, that, whenever an eſtate - 

an take effect as a remainder, it ſhall not he conſtrued to 

an executory deviſe [2].—He alſo faid, be meant to 

zue, that, if the limitation 5 widow ſhould be held 

de an executory deviſe, yet it pught to be confidered/as 
nited on an indefinite failure of iſſue, and, thersſore, 1s 
note; but Lord dle ſaid, it was impoſſible ta 
tain that ation, for that the words clearly ad e 
e failure of ue to the time of the daughter's death- ,, + 

Lord Man$FIKLD,—The rules and principles laid 4 | 

Mr. Le Blanc are indiſputable. It is perfectly clear and 

titled, that, where an eſtate can take effect as a remainders, 

ane never be conſtrued to be an executory deviſe, or 

uſe. Here, the firſt limitation is to two perſons. 

d the ſurvivor, ſo that a preceding frechold will , be- in 

3 and the eſtateę over is limited on a contingency” 

jon which a remainder may depend. It is to the daughter 

d her heirs, (not iſſue,) * 3 ſhould marry. and have, 

ve, and it muſt have taken effect after. the death of the 

fivor, There is another contingency, on the event of, 

e daughter dying unmarried and without iſſue, (not on 

ure of her iſſue,) and, upon that event, the limitation 

to the widow in fee. But the tenant for life, by the re- 

ery, has barred the contingent remainders. 

The Pyffea to be delivered to the defendants. | en, 


%) C. B. E. g W. z. 1 Ld. Raym. (e) M. 20 Geo. 3; * e 
” 2 224. ow 431. wad {2] In Pells v. Brown, the limit 
1 * 4 265. tion over could not enure as aremain-" 
11 NM. 12 Geo. 3 3. der, becauſe it was limited on the de- 
en 241. 2 Nach. 777. and n anne, * 
d ſupra, p. 26. 8 © 2900 
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759, 1 
1781. „ 
. 
Renz, Leſtee of Mir overt, and l Wis 
aer, againſt 81 DERATHAM and Another. 
29th une. i 
By the follow- N an Gagen, * — the laſt Sprin Aﬀlizes for the BN n. 
ade U county of Oxford, before HEATEH, 8 —- * 
. verdi& was» m el dated? That. one Wines 5 * 
« to A. br rowhawvh, being leiſed in fee-fimple of the prema in | 
„ beirs and ef- queſtion, on the 1oth of February 1758, made and duly - 
42 A0 all my Executed his: will, and, thereby, deviſed as follows ;—« Fo of 
» hacer h, {thoſe worldly goods and eſtates wherewith it has. pleaſe . 
« 20d be. | «Almighty God to bleſs a 1 give. and diſpoſe in mus. me 
8 cranky «ner following. Imprintic, I give ag bequeath to u e 
« 4, afote- (66 eſter Suſannah Mitchell, one /þ ſhilling Lem, I give and by 
er» % bequeath. te Jobs Michel, fon. of Suſanmab Bitchel, m * 
* only takes “ ſbilling, to be paid by my executrix —O_ named, BW .. 
an-eftate for i within three months after my deceaſe. Hem, I giye and 7 
— * = ee bequeath to my loving wife Suſannah Sparrowhawh, il * 
and the rever- (c the welt. of my goods and chattels, and perſonal eue 5, 
fon thereof r. Alſo, I do give and demiſe unto Suſan e n 
r . tu, my ſaid wife, her heirs and aſſigns e de 
vill s 8 ever, all my lands lyi ng in che pariſh of Bampton, j in iT . 
with theſe in- «c Biß, in the county of Oxford, and now in the occups x 
8 tion of Mary Sparrowhawk of on, in; the pariſh afor- , 
« thoſe world- ( ſaid. Aud I give and bequeath to my having wif ofare/an WR +, 
« ly goods 4 4, my lands, tenements, and houſes, lying in the- pariſh. in 
« and eſtates » «Chipping Norton, (to wit) the heuſe 1 now live, in, U «" 
« it has pleaſ- © Sign of the Plough, ſtanding between the houſes « de 
« ed God to 4 . I. and 7. A. — now in my occupation, with * 1 
Bil pee ard, garden, and out-houſes, and all other appurter 1 
legacy of 1. 4 thereto belonging. Leſth, I do make and conſis p 
to the heir at & Suſannah Sperrowhawk, my ſaid wife, full and ſole cem . 
ww, ec trix of this my laſt will and teſtament,” — That the teln 
tor died ſeiſed in fee, on the 2oth of Se 10 1766, 7. 
ing the ſaid Suſannah Mitchell, one of the leſſors of it de 
plaintiff, his only ſiſter and beir at law ; and that the teit 7 
tor's widow-married the defendant Sidebotham, and died a Ty 
the firſt of November 1777. the 
Ihe queſtion» upon this ſpecial verdict. was, Whetht all 
the Jaſt-mentioned premiſes in the will, were, by the 8 5 
r Fry thereof, deviſed to the widow i in fees, or 8 
or li 
' © *Caldecott, for the plaintiff, infited, that only alike ial a 
in thoſe premiſes was given by the will, and that the I 


ſion expectant on the death of th widow, had deſcend 
to Suſannah Mitchell, the teſtator's ſiſter and heir at i 
He ſaid, it was clear, that, by the words of the 


taken by 474060 nothing was given but an 


/ 
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life, and the collift would hold themſelves bound by the 178. 
legal” operation of the words, and not indulge uncertain 
conjeftures about the intent of the teſtator. The circum» Rowe 
ſtances fram which an intent to give an eſtate in fee might againſt 
be attempted to be inferred, on the part of the defendants, Srozzo-. 
were, firſt, the general introductory words at the begin- Tran. 
ning of the will, viz. © For thoſe worldly goods and eſtates, 

« ic.” and, fecondly, the legacy of one ſhilling to the 

heir at law. The firft, it might be ſaid; indicated a de- 

termination to diſpoſe of the complete intereſt in every 

ng the teſtator had in the world {07}, and the other a 

xeſolution to difinkerit his heir. But, as to the idtroduc- 

tory words, they are almoſt of courſe, in wills, and are 

merely deſcriptive, and not meant to relate to the quantity 

of intereſt given in the things deviſed; and, as to the ſu 

poſed diſinheriting clauſe to the heir at law, it muſt , 
conſidered} that the intereſt of the heir at law, is, in no tp 
caſe, derived from the bounty of the teſtator, but from the 
diſpoſition” of law, and it is fafficient for bis title, if the 
teſtator, either does not give the whole to another perſon, 
ot, deſigning perhaps to do ſo, executes his deſign witch ſo 
much uncertainty, and ſo inſufficiently, as tlrat it cannot 
be taken notice of by u court of law. The caſes he relled 
upon were, Denn, Liſſer of Gaſtin v. Gaſtin, B. N. M. 
18 Ge. 3. [+163], and Roe, Leſte of Callow' & others, v. 
Bilton, C. B. M. 16 Ges, 3.— The 'firſt- came on in the 
form of a ſpecial 'caſe, which ſtated, that John Gaſbin be- 
ing ſeiſed in fes, by his will, after prefacing; „ As to ſuch 
* wortdly eſtate as it hath pleaſed God to endue me with, 
deviſed as follows: „ I give and bequeath all that my 

* freehold meſſuage and tenement lying in G. in the 
4 pariſh of D. together with all houſes, farms, edifices, 
6 and appurtenants, reputed as part thereof, or belonging 

© to the ſatne, to Matthew Robinſon, George Robinſon, and 
* Thomas Ribinſon, equally to them my ſiſter's ſons;“ 
That the will then proceeded to give ſeveral pecuniary lega- 
cies, of different arnibunts, to different relations, and, 
among others, ten ſhillings: to the leſſor of the plaintiff; 
That the teſthtor died ſeiſed in fee, and; afterwards, Mat- 
thew and George Robinſon died; That T homas Robinſon was 
alive, and that the leſſor of the plaintiff was the teſtator's [ 761 
heir at law, The main queſtion was, whether the three 
nephews took an eſtate in fee, or only for life; and it was 

agued, for the defendant, that they*took an eſtate in fe, 

u myſt be colleQed from: the prefatory 'words, and the 

legacy tothe heir atlaw; but Lord MaNsp1EL D ſaid, — 


nl In Muundy v. Ari . «. with it bath pleaſed God t6 bleſs 
N. T. 8 Cee. 2. Lord Hardwickt laid - „ me- Cn. Temp. Lord Hardw, 


great ſtreſs on ſimilar words, viz. * In 142, 143. 2 Str. 1020, 1021. 
- eſpe to my worldly eſtate * (+ 163] Since reported, Cup. 657. 
, 4 4 
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bim by his client. If that copy was 


-. 


N TI 
1781, he ſuſpected the teſtator's intent was to give the hoe nll Mica 
Lorry tereſt, as he did not appear to have had aby eber land [1 | 
Ricur and had given a diſinheriting legacy to his heir at law, the ee, t! 
againſt court could not connect the prefatory with the deyi yet i 
Stpszo-. clauſe; and, in the deviſing clauſe, there were not Joo! 
THAM, words by which the court would be warranted in conſtrui | 
iĩt to de an entire diſpoſition of the eſtate. WIES, M t it 
was abſent; but As ro, and AsHHuxsr, Juſticet, concurs ¶ Peceſſ 
red, and As rox mentioned a caſe of Right, Laſee of dh jc 
& another, v. Rufſell, in the court of Exchequer, H. 16 Wit 
where introductory words, like thoſe in the preſent caſe hat t 
were held to be mere matter of form, and not materia; eriſe 
and the day after he brought his note of that caſe into tourt, 
and read it, and it appeared, that the will there bega ene f 
« As touching the diſpoſition, of ſuch perſonal eſtate h 
bas pleaſed God to beſtow on me,” and th teſtator rect 
_ proceeded to give his houſe to his fon Samut Ruſſell, and 
after his death, then to the two ſons of Samuel, Thomas, un c 
aud William, and then, at laſt, gave a legacy of i, oa 
ling to the huſband of his heir at law; and the determina rope 
tion was, that Tamas and William only took for life, and both 
that the. reverſion deſcended z and ASTON,  Fuftice, ob- Raw 
ſerved, that that was a ſtronger caſe than Denn v. Gaſtin, firſt 
becauſe, if Samuel had ſurvived his two ſons, they would pet, 
have taken nothing by the will. In Noe, Leſſer / Calbe ohe 
& others, v. Bolton, there were theſe introductory words in Pow 
the will: © As touching ſuch worldly eftate-wherewith it The 
„ hath pleaſed Almighty God to bleſs me with.“ Tbe «ef 
teſtator then gave all his real and perſonal eſtate to his wie “ al 
for life, and then came this deviſe; Item, I give unto my «r 
« fon Paul Cardale, all that my land lying and being in “ 
« the pariſh of Dudley, in the county of Yorcefler, neat Will © © 
« unto a certain place called Tinfley Hall, into three parts The 
« divided, at or immediately after my wife's deceaſe. den 
Then came ſeveral legacies of perſonal. and leaſehold pro- .“! 
perty to his ſon 1ſaac Cardale, and his daughter Elizabeth reſp 
C762 Maſon, after his wife's death, and then followed this cafe 
clauſe; © Item, my will is, that all my grand-children that» Wh fm 
« are living twelve months after my wife's deceaſe, ſhall bra 
« have five ſhillings each of them, as a token of the love 12 
« that I bear wnto my generation [LI].“ The leſſors of the Cale 
plaintiff were the teſtator's heirs at law, heing = grand- a 
. . | | vile 
li] And therefore it was not neceſ- correct, there is a ſingular omiſſion of the 
fary to diſtinguiſh , thoſe deviſed, by the worn © my” in the account ＋ 
local deſeription. eaſe in 2 Blackſt. 1045, where tt ba 
[1] This ſtate of the will in the court are mentioned to have taken u 
caſe of Roe v. Bolton, was taken tice of the teſtator's having 0 
by Mr. Caldecoti, (who favoured me whimſical reaſon, vis. hit lee # 
with it,) from an office copy furniſhed ©: generation,” for giving the Jega09 t 


to his grand children. 


aunghte by his eldeſt ſon M illiam Cordale, and the queſton 04 * 
ang, whether Pal Cardale'took an eſtate for life or in 2 


the re, the court held, that he only took an eſtate for Hep” Rinwy * 
ing Wet in that caſe, likewiſe, there was the ſame ſort of intro- againſt? 
any goctory clauſe as here, and alſo a difinheriting legacy. Swro 
ving ter ſtating the two foregoing caſes, Caldecort obſerved, run. 


har it appeared, that the teſtator knew the technical words 
ecefſary to create a fee, having uſed them in the firſt 
branch of the deviſe, and, therefore, he muſt be conſiders 
d as having deſignedly omitted them in the other; nay, 
hat the very circumſtance of makiag two branches of the 
leviſe; ſhowed a deſigu to give different intereſts, fince, ' 
F he had meant to give the ſame eſtate in all the premiſes, 
me ſet of words would have anſwered the purpoſe. lle 
alſo cited the caſes of Stuayne v. Faulener & ' another,” 
Executors iddleton (a), and Beviflon v. Huſſey (6). : 
Bower, för the defendants, contended, that the intention 
vn clearly to give the whole intereſt. The, teſtator not 
only begins by exprefling the purpoſe of ** of all his 
property, but uſes the double precaution of giving legacies 
both to his heir at law and her fon. In the caſe of Cole v. 
Rawlinſon (c), words ſufficient to carry a fee · ſimple in the 
firſt part of a deviſe, were connected with a ſubſequent 
pat, ſo as to make that an eſtate in fee, which would 
otherwiſe: only have been for life, by the opinion of 
PoweLL, Powys, and GovLD, Juſtices, againit Lord HoLT. 
The words were a 1 give, ratify, and confirm all my 


1 


09, 3 


2 


5 


Fre Fe 


Tbe « eſtate, right, le, and intereſt which I now have, and 
vile “ all the term and terms of years, which I now have, or 
o may have in my power to diſpoſe of after my death, in 

g in « whatever I hold by leaſe from Sir John Freeman, and [ 963 } 
near * alſo the houſe called the Bell Tavern, to ohn Billing ſly.” 
pam The copulative word « and,“ in that caſe, was held ſuffi- 
aſe.” dent to carry the preceding words, © all my ae rights, 
pro- * title, and intereſt,” over to that part of the deviſe which 
abeth reſpelted the houſe called the Bell Tavern. In this preſent. 
this aſe there are, in like manner, words expreſſive of a fee- 
that imple-intereſt in the firſt branch of the deviſe, and that 
ſhall i branch is connected with the other by the ſame copulative 
wy * and.” - That material circumſtance was wanting in the 


cale of Den v. Gaſkin. In ſhort, if the interpoſing words 

in the ſecond branch of the deviſe in queſtion, between the 

cqpulative and the deſcription of the premiſes thereby de- 

Ned, viz. J give and bequeath, c. were wanting, 1 
there could be no doubt. It would then be an expreſs de- 


33% in | 3 (c) B. R. N. 1 e 14 
0) J. K. M. 6 W. & M. Shinn, 2 Ld. Raym. 831. a * 


i: in fee; and the unneceſſary uſe of thoſe words canne 
e the effect of defeating the clear intent of the teſtator. „ 
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ever, was decided againſt the opinion of 
Bots,  Juftice—It is impoſſible for us ü make thi 


ll S. P. cu. Temp. Lord Harder. 


235. 


; 7. 


| Wofford, C. 


* S * 8 . | 1388 | 2 W 
eesszs N TRI IHA 


„ As t Re vs Bolton 
1 by 


ſuppoſed knowledge this teſtator had of the technical ops 
in queſtion, he uſes 
Anne 
Lord Maxs FIELD 
every caſe - where by law a general deviſe of lands is 


tween real and perſonal property. The rule of law, how 


tereſtꝰ will do: But « all my lands lying in fuch a 
place is not ſufficient. Such words are conſidered merely 
as deſcriptive of the local ſituation, and only carry an 


but the teſtator's intention here was | 
at law, as well as in the cafe of Den v Goin; bt 


decauſe he uſes different words in deviſing two different 
parts of his eſtate. I think we are bound by the caſe ul 


Roe v. Blacketts B. R 


19 ew. 3. Cowp, 299. 3 | 
v. Blight, B. R. M. 16 Geo, 3 


3. 2 Nacht. 889. Stile v. 656; 


' 5 


 Fuftice" BLacks rod, is rather in favour of the 
preſent· defendants, for they clearly thouglit, that a legacy 
ta an heir at law indicating- an , unequivoeal intent 10 
diſinherit him, would be ſufficicut to give to Words like 
thoſe, in the preſent caſe, the effect of carrying a fes 
ſinaple. No ſerious argument can be drawn from a 


ration: of words, ſince, in the firſt branch of the clauſe 
the: expreſſion demiſe, inſtend of 


eis. ee d 
ke” © Pl 3 
in almoſt 


I verily believe, that, 


: 


reduced to an eſtate for life, the intent of the tefjatgr 
is thwarted ; for ordinary people do not diſtinguiſt by 


every is eſtabliſſied and certain, that expreſs. words of 
limitation, or words tantamount, are neceſſary to-pals an 
eſtate of inheritance. . All my eſtate“ or . all m i- 


eſtate for life, Nor are words tending to diſinherit the 
Heir at law ſufficient to prevent his ting, uolels the 
eſtate is given to ſomebody elſe [J. I he no doubt 
diſinherit his ber 


the only circumſtance of difference between that caſt und 
this, and which has been relied on as in favour of the 
defendants, if the teſtator had any meaning by it, (which 
I do not believe he had,) rather turns the other wi, 


Den v. Gaſtin, and the other cited in 
Juſlice ASTON, en | 
— WiLLES, Zu/icey—ln Cole v. 


that caſe. by M. 
(which, bo 
d Hor) 
the whole deviſe. was in one ſentence; It was all 
deviſr. 


only one deviſe, when the teſtator has made it two. 
Judgment for the plaintiff (+ 164} 
Goodrig ht v. Alkn, C. B. M. 16 
2 Blackft: 1041. len 
Cane, 17/53. Ambl. 181. Tif 


v. all 
axoſon; 1 Bm 
5 R. E. 11 Geo, 2. Andr. 96 


Holdfaft v. Martin, B. R. M. 427 C 
1 * Rep. 41, Flhtcher v. bene 


N. Au. 29 Gee. 3. 2 Tm N 


938 
Geo. 

T, 
nell 


B. K. T. 


0 
v. Mb, C. B. E. 


3 
Hagan v. Jaciſon, 
06. 
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25 8 | k af | - BY by | 3 bs : ME —— 
| CHANCELLOR againſt. POOLE. den 


ACTION of, covenant for rent in arrear. | 

The declaration ſtated, a demiſe, by indenture, under The We 
ſeal, from the plaintiff, to one Burrough, his executors, pe 7 
adminiſtrators, and aſſigns, for twenty-one years, con- a, fei, is not 
taining the uſual covenant, by Burroughs, for himſelf, his liable 3 
executors, adminiſtrators, and aſſigns, for payment of the: — dey 
rent, and, alſo, a mutual covenant, that the leaſe ſhould, fgned over, 
de determinable at the end of, the firſt 7, or firſt 11 though ic be | 
years; at the option of either party, giving ſix. months; iger n 
notice to the other. The declaration then ſtated; that, party execut- 
afterwards, by deed · pall, between; Burrough, the plnintiſf, ins the _ 
and the defendant,/ he, the ſaid; Burrough, by and with, feed chere, 
the conſent f the plaintiff, teſtified by his executing the by, that the 
ſad deed - poll, bargained, fold, aſſigned, and ſet over to _ — 
the. defendant,” his executors, aqminiſtrators and aſſigns, inable at big 
as well the aforeſaid indenture of leaſe, and the meſſuage, option, ſhould 
de. thereby demiſed, as all the eſtate, right, title, in- be abſolute, 
tereſt, &'c, of him the ſaid Burrough therein, to hold to 
the ſaid defendant, his executors, adminiſtrators, | and. 
aſſigns, for all the unexpired reſidue of the 21 years, in 
x large and ample a manner, and form, to all intents and 
purpoſes, as he the ſaid Burraugb, his executors or ad- 
miniſtrators, might, could, or of right ought to have 
held or enjoyed the fame, had the faid deed-poll never 
been made, he the ſaid "defendant, his -executors, admi- [ 765 
niſtrators, or aſſigns, paying the rent, and performing the 
covenants, in the ſaid indenture of leaſe mentioned, and 
indemnifying him the ſaid Burrough, his executors, | and 
adminiſtrators, againſt: the ſame ; that it was, by the ſaid 
deed- poll, agreed between the plaintiff, the defendant, 
and Burrough, that the ſaid term of 21 years ſhould: be 
and continue an abſolute: lea ſa to the end of that term, and. 
therefore, they did releaſe each other from the covenant: 
in the leaſe contained, for the ſooner determining the. 
ſame; that the defendant, aſterwards, by virtue of the 
laid deed-poll, entered and became poſſeſſed, c.: that 
the plaintiff had always, ſince the making the faid laſt- 
mentioned deed, performed every thing in the. ſaid in- 
denture of leaſe, and in the. ſaid. deed · poll, contained, 
on his part to be performed. Then an aſignment of a 

of covenant, by the defendant, by the nonpayment of | 

a year's rent, which became due at Chrifmas, 1780. ö 
Plea, that, before the rent ſo in arrear, or any part 
of it, became due and payable, viz. on the third of S p- 
tember 157g, the defendant aſſigned the demiſed premiſes, © . 
d all dis eſtate; and intereſt therein, to one Buchel, his. 

0 "he 154 8 as © wa | +3 4 a executors, 7 » 


A 5 * - = 3» 


f x * 


dbb TN TRINfTW TTA 


General demur rr. elf an 

The queſtion; on this record, was, whether, upon the 

ſtate of the caſe as ſet forth in the declaration, the de. 

fendant was to be'confidered as" having become an imme- 

diate leſſee under the plaintiff, by the operation of the 
deed-poll, or, at leaſt, as having thereby: covenanted per- 

ſonally with the plaintiff,” for the. payment of the rent; 

or whether he was only an aſſignee, with a mere derte 

tive title from Burrough the firſt leſſee. If the defendant 

was a leſſee, or had covenanted perſonally wich the plain- 

tiff, he was liable for breaches of covehant happening 

after the aſſignment of his intereſt; becauſe, thaygh the 

; privity of fate was gone, the privity of contratt ſtill re- 
mained between him and the leſſor: If he was only an 
aſſignee, there never was any privity of contract between 

them, and, therefore, he ceaſed to be liable, as ſoon as 

his affignment to'Bucholl put an end to their privity of eſlate. 

L 766 ] Wood, for the plaintiff; contended, that, from the cir- 
a cumſtances of the plaintiff's being a party to the deed- 
poll, and his agreeing, that the term ſhould continue, 

abſolute for the reſidue of the 21 years, the court ought 

to conſider this caſe as very different from that of 7 
common affignment. The 'deed-poll was, in truth, a 

new grant from the plaintiff; at leaſt the clauſe in it, by 

which it is declared, that the defendant ſhall hold the 
premiſes in as ample a manner as Burrough, * he the de- 

« fendant paying the rent,” ought, to be conſtrued to be 

a covenant from the defendant, perſonally to the plaintiff, 

for the rent. And there is a gobd confideration, on the 

ſace of the deed- poll, for ſuch a covenant, namely, the 
enlargement of the tereſt in the term, by making it 
abſolute inſtead of defeaſible. Now, . though an aſſignee, 

merely as ſuch, is not liable to the covenants longer than 

while he keeps the eſtate, yet he may make himſelf liable 

by. a new covenant with the leſſor . inſerted for that! 

purpoſe in the deed of aſſignment. No particular ſet of 

words is neceflary to make'a covenant.” Any form of ex- 

preſſion amounting to an agreement, if under Teal, . 
ſiufficient, This has been repeatedly determined; Hul v. 
iure (a), Brie v. Carre (U), Flolls v. Carr (e) [J. 


3 e Werne 4 ' 
þ 91 875 Wu eee 1 ; n 1 1 
- Canc. M. 28 Car. 2. 1 Ca. in [r] This is the ſame caſe with 
Chow. Goo wild be nin il Carr, only in an earlier! i N. 
(8) BR 1 1; Car,  2- 1 Lev. name of the plaintiff 18 — | 
47. | | in Chancery. 
(e) Cane, E. 28 Car, 2. 2 Mod. 86. 
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Minga for the defendant, . inſiſted, that this Was a 7 FA 
mere Fo gnment, | The clauſe relied upon on the part of Ae, 
the plaintiff, if it amounts to a covenant, is only a cove- Cuangztf- 
vant with Burraugh, 0 wy a Nt the record as 10 
the anting e ant t the laintiff _ againſt, 
aſſigned, c. "Ir there had been any intention of a cove- 
nant between the plaintiff and. the defendant, there could 

have been no occaſion for ſtipulating that the defendant 

ſhould DA Burrough againſt. the payment of rent. 

Mingay then ſtated that there was, in the original leaſe, 

a ale reſtraining the leſſee from affigning without the 

conſent of the plaintiff, though it had not been mentioned 

on the. record; that it was on account of that clauſe, 

that it had been thought t proper, to make the plaintiff a 

party to the  deed-poll z and, if the court ſhould think 

that a material part of i caſe, he would move for leave 

to amend the Na inſerting it. 

Lord e think ;hat would make no differ- 1767 ] 
ence, The queſtion is, whether the plaintiff is a con- . 
gt or merely an afſenting, party, in the deed» 


ASHHURST,. Ju ufice,—The plaintiff ſeems to me to have 
decided againſt himſelf, for he has ſtated this as an affign- 
ment, If he had meant to avail. himſelf of it, as a con- 
aft between the defendant and himſelf, he ſhould haye 
ſtated it according to the legal operation [2], and as a 
demiſe from the plaintiff to the defendant. 

BULLER, Fu * * ſtrikes me, that, if the plaintiff 
bad conſidere f ular as à new leaſe, and the 
defendant as bis TER lefſee, he had no occaſion ta 


ſtate the firſt leaſe in his declaration. He ſeems to haye 
concluded himſelf, 


Lord Mansrizl p. There i is a coyenant by the defen- 
dant for paying uh} rent 4 the deed-poll; but it is with 


the leflee, * 
15 * gag 6 for the . 
1 *r Fo. 
The Kino 1 the” IanABrraxts ＋ re 
WIxXTIIS GRAN. 


Im order af two juſtices, Mary Bilan ' widow, Ancſtatebeio 
B and Mary her. dau ghter, were removed from. the deviſed to tru 


| * of Haddenham in the iſle of 12 to the pariſh _— IO 
10 Fee coun of Grip 10 Ke, Pri 
The ® any, between 


a n 4x 


and i g 
ling in t forty days, 


Be : * * 1 42 "+ 1 10 : 


* *\ ts 
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appeal, "the court of C uarter Seffions 1 
the pry with the by, Mary and. 4 
N EA 


| from the pariſh, of #ivelingham, date 0s path 2th a * 


12 Jews 0, * Bitia took poſſeſſion of the copy- 


third part—Reciting the will of E/jzabeth Bittany, and thi 
| Ben ſaid Fane Bittany, Jebn Aungier, and Mary his 


ABS IN rNINTTT TERM 


the followin; 
25 2275 ng late bolbaßcd of Mary Bit any 0 


daug 


pariſh of rde 74 
7 4450 in the pariſh of Hadden m, wit 8 te nk 


A 1 6 5 which . ed him 


Milliam thei dare by 
oth oh James "Fad in ee > "Bibs 15 15 


8 A at Aldreth 2 9 80 ive 5 ears, when, he 
eturn returned to Fo | evan bo I 
i and thirt thirteen years. Fa went and reſided 
Udreth upon an eſtate he acc ed in the following, — 
Ker Bi Elizabeth Bie being ſeiſed in fee. of f 
copyhold meſſuag or tenement | in MAdreth holden of he 
manor of Haddenham, duly ſurren xd the fame to the 
uſe of her will, and, being alſo ſeiſed of 5 «apy dove- 
houſe * piece of oo in Aldreth, r laſt vil, 
te the 13th of April 1768, pl a the words 
Ellert 4 J give and deviſe all that my copy 
«© meſſuage or Meret eras 1 wo Tock, ip the 
2 urtenants thereto belon 0 ehold dom. 
SR and the piece of Fd ao my fr ſame. now 
nds on, unto T. 8. and R. . and to their bein 
« in truſt to be fold as ſoon. as conveniently can be after 
« my deceaſe, for the beſt price or ſum that, can be F 
« for the ſame, and the money arifing from the fa 
« thereof, (over and above the Chat e 200 expences d 
« ſelling the ſame, ) "bs equally. divided between Rokr 
40 Bittan and the e dau ters of William Biltoy 
« deceaſed, ſhare and ſhare alike — William Bittany, in 
725 will mentioned, was the elder brother, and Ram 
any a younger brother, and they ere | the nephews 
the 2 22 Upon her death, which happened about 


hold meffu age By indentures of leaſe and releaſe, « 
the 24th and 25th. of May' 1768, the releaſe being mad 
between . 8. and R. 5. the 2 deviſees, of the firl 
part, Jane Bittany, f. -— yp" ahn Aungier, and Mary hs 
wife, late Mary Bittany, ſpinſter, and Elizabeth Hitag 
ſpinfter, of —1 ſecond part, and Robert Bittany of ile 


beth Bae, fine, and Nobert had 
an the Alan and 8 7. and 


that the ſaid ane 25 125 and Mar bs 
Wife, and Eletbeth ? hay, FEAR 2 25 d (ac ding 
J. 


they did take,) the ready money of the ſaid E 
Bitty, the teltatris, athounting to 604 G 


—_ 
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lebts and funeral expenees were ſatisfib@,) for their ares, 1781. 


der and that Robert Bittany Thould take the ſafd dove-hobuſe. | 
„ pic of ground fax, bis ſhare: —lt Was witueffed, that, "The K 


nent, T. F. and R. N 2B 
did, thereby, grant, "bargan, ſell, and convey, ahito the WIe. 
fad Robert Bister), the ſaid freehold pitre of grouhd, "with wi. 
the deve-bouſe thertort ereFed, to hold to Him, his heirs awd 8 
affigns for ever. In the ſaid retcaſe, there was à covenant 


in conſideration of the ſaid agreem 


. C. ad R . for guet enjoyinent, and 10 ase 
n, nber aſſuranees, and a covenant from Fane Bilan, 
* Jun Aungier, and Mafy his wife, and Elizabeth» Birtany, 


lo Robert 'Bittarty, his beits and "affigns, "that, for the 769 


cd BN further performance of the faid agreement, and for quietin 

eln din in the poſſeſſion, not euly the fall Teen 5 | 

77 of ground, e, and premiſes, but alſo of the | 
+ copphold ene d premiſes with the appurtenants, 4 
% ber extinguiſhing: zuy chm they, or any of them, 

15 might challenge or demand, of, in, or to, the ſame, 12 

N wil beireſſes at law of the ſaid Elizabetb Bittany, or otherwiſe 


kowſoever, they did thereby temile, releafe, ind for Ever 


. quit claim, into the faid Robert Bittary, all mariner of 
0 right, title, truſt, property, claim, and demand whatſdever, 
| dow. il in, to, or out of, the ſaid freehold premiſes, and alſo. 


f, in, to, or out of, all and fingulay the faid copyhold. 
remiſes ; and, thereby, ſeverally promiſed to do any fur. 


* her ack or deed, for continuing che {aid copyhold meſ- 
de e and premiſes to the ſaid Robert irc No farther 
1. ene of the copyhold pretniſes was müde by the other 
—_— the faid indentures named, to Robert Biltany ; 
| Ri WR." . > court holden for the manor of Hadd/hbam, on 
Bug 17h of 4pri/ 1770, Riberr Bitary was admitted in 
Ki ſee to the ſaid mefluage or tenement, with the appurte- 
n ain and nei tae [1] of Elizabeth Buttany. 
pere ded in the ſaid, weſſusge, and continued in the. 
42 minterrupted poſſeſſion and quiet enjoyment of the ſaid, 


brehold and copyheld eſtates, to the time of his death, 


abe eng about 11 or 12 years, was, during that time, 
ng made Weſſed, and paid to the land. tax; but the ſaid premiſes 
dhe ue not, at any time, of the value of 30“. and they are, 
Mar bi it this time, agreed to be ſold for 15 /., Wa 
Ruch Heworth ſhewed cauſe againſt quaſhing the orders. The 
of tie Peſtion, he ſaid, was, Whether the reſidence of Robert 
"nd thi laty, the pauper's huſband, at Aldreib, was ſuch a. 
bs wit ene upon His owh property; as Would diſcharge the 
12 ilicate, and gain a ſettlement. He admitted, that re- ö 
K ence on an eſtate im which a man Has onty an equitable . 


tereſt is ſufficient 3 but he contended, that Robert Bitiany 
taten no intereſt of any ſort in the lands, by the wil, 
F nei 


[1] Re has couſin,” bur not heir ar” arti vf un ttt bothers” © * 
+ the grand-nieces being the chil- | 
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1781 „neither legal not equitable. He had only a right to eil 
1 upon the truſtees to ſell the eſtate, and diſtribute the 
| Tube Ks money ariſing from the ſale, As to what intereſt he took 
_ againſt by the conyeyance from the truſtees and the other legates, 
Wrezting- that was a purchaſe within the meaning of the ſtatute of 
"HAM. 9 Ges. 1. c. J. and, the whole being under the value 0 
a 3004. he could not, thereby, have diſcharged the cent. 
cate, or have gained a ſettlement. | s 

[ 750 ] 4. Pemberton, on the other fide, contended, that Ree 
- Bittany had clearly an equitable - title under the will; 
. that all the certui que truſts had agreed that the truſtees 
[ſhould not fell; and that it is clearly ſettled, that f 
reſidence on one's own eſtate, coming either by deſcent 
or deviſe, whether the legal intereſt is coupled with the 
equitable or not, and whatever the value is, will gin 
a ſettlement, and diſcharge a certificate [1]. If the ca 
tificate was diſcharged in this caſe, that was ſufficient 
for then a ſettlement was gained by the aſſeſſment and 

payment of the land-tax. SE es 
LE a MANSFIELD mentioned the caſe of Roper v. Rab 
ehe (a), to ſhew, that a deviſee of the ſurplus ariſing 
from the ſale of lands after payment of debts and legacia, 
has an equitable intereſt in the lands ' themſelves, it being 
in his option, to pay the debts and legacies, and keep tis 


| WuLEs;-Zuftice, ſaid, the ſame queſtion, as in tl 
caſe, had occurred in Rex v. Natland (5), which ws 
referred to Gui p, . Juſtice, when upon the circuit, who 
decided, that a ſettlement. was gained ; and that þ 
opinion had been, afterwards, recognized. by the court. 
n HhHoth the orders quaſhed [+ 165 


[1] Vide Rex v. Marcpood, H, 29 [+ 165] In Rex v. North Curry, . 
Geo. 2. Burr. Settl. Cu. No. 124. and 22 Geo. 3. the court determined, l 
Rex v. Inglejon, E. 6 Geo. 3. 1b. a perſon ſolely entitled to adminiſtrati 
No. 179. - but in whom the whole would 18 

(a) Dom. Proc. 1713. 9 Mod. 165. have veſted for his own uſe, bang 
181. Bac. Abr. Tit. Papiſlr, vol. 3. reſided 40 days on a leaſehold 1% 
p. 795 {I ment of the inteſtate, for à tem 
) M. 15 Geo. 3, Burr. Settl. Ca. years determinable on lives, did 18 


No. 247 thereby gain a ſettlement. 8 
_—_  GoopnricuT, Leſſee of ArsToN, again Will yi 
Sa WM 
bs. Wars and Others. rn 

If the legal Tu ejectment was tried before Lord MANSFIELD, i 1 

intereſt in Middleſex at the Sittings after laſt Zafer Term, 2 


in kee dels A verdiet found for the plaintiff, ſybje& to the opinion 
ex parte ma- . 

«rnd, and the equitable intereſt in fee f pare punk; oo het yp” 
ea armor ry ny wy gr E 


0 — 
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the court, on a caſe, which, as far as is material to be 


tated, was as follows: 


James Selby, Serjeant at law, agreed for the purchaſe of | 


e took | 
rates, WW the eſtate in queſtion, and paid for it, but died before 
ute df any conveyance was made of it to him, having by his 


« whereſoever, to my ſaid wife in truſt, that ſhe do there- 
« out educate and maintain my ſaid fon, until he ſhall 


vil « attain the age of 21 years, and until he ſhall have ſuf- 


« aforeſaid, and, afterwards, in truſt, to convey and diſ- 
« poſe of all the then reſt of my real and perſonal. eſtate, 
« and the produce thereof, to my ſaid ſon, his heirs, ex- 
«. ecutors, and aſſigns; but, in caſe my ſaid ſon ſhall die 
6 without iflue before he ſhall attain his ſaid age of 21 
« years, then in truſt, &:c.”—After the teſtator's death, 
ꝛoconveyance by leaſe and releaſe, of the eſtate in queſ- 


TIS T9: 


. Rob BY ti, was made to Mrs. Selby the widow, who died before 
arne the ſon attained his age of 21 years, which he afterwards 
egacies WW did attain, and died in 1772, having been always in poſ- 
t being ny ſeſſion of the eſtate after the death of his mother, and 
ep the having deviſed it to charitable uſes, which deviſe was void 
by the ſtatute of mortmain (a): The leſſor of the plain- 
in t tif was his heir at law on the part of the mother, and the 
ch 1 ron his heirs at law on the part of the father's mo- 
t, lber. 5 
hat hu The caſe was argued on Friday, the 2gth of June, by 
urt, Wilen, for the plaintiff, and Batt, for the defendants. 
+ 165 Wilfn,—The queſtion depends on the manner in which 
the ſon took; whether by deſcent from the father, or 
„bon the mother. He cannot have taken the legal eſtate 
rub by deſcent from the father, becauſe he was never ſeiſed. 
"old nl duppoſe the father had deviſed the equitable eſtate to a 


ſtranger, and the legal conveyance had, afterwards, been 
made, (as now,) to the widow in. fee, and ſhe had died, 
the cettui que ry muſt have called on the heirs of the 
mother, not thoſe of the father, for a conveyance of the 
legal eſtate, Then, if the equitable eſtate deſcended from 
the father to the ſon, (which, however, I do not admit, 
becauſe of the deviſe to the mother,) both the legal and 
equitable intereſt met in him; and, after his death, 
the legal eſtate certainly deſcended on the leſſor of the 
Paintif, as his heir ex parte maternd. But, it will be 
| that he is only a truſtee for the heirs ex parte pa- 
end, that the two eſtates ſeparated on the death of the 
bn, and took different courſes, the beneficial intereſt de- 
g in the paternal line. I believe ſuch a doctrine 


+ 4 is 
a) 9 Geo. 2. c. 36. F 
calls Z : £ 


Vol., II. 


will, [made ſubſequent to the agreement, ] deviſed—« All 
« the reſt of my real and perſonal eſtate whatſoever, and 


« ficiently ſettled and ſecured to, and upon, my ſaid 
« wife, what is to be ſettled upon, and given to, her as 
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neither legal not equitable. He had only a right to the 
32 g upon the truſtees to ſell the eſtate, wy . irge ſtate 
"The — money ariſing from the ſale, As to what intereſt be tock 7 
againſt by the conyeyance from the truſtees and the other legitee Wi the 
Wettin that was a purchaſe within the meaning of the ſtatute af any 
nan. 9 Geo. I, c. 7. and, the whole being under the value d will, 
28925 300. he could not, thereby, have diſcharged the ceriiß· ! th 
cate, or have gained a ſettlement. « w 
[ 770 ] 4. Pemberton, on the other fide, contended, that Rum * o 
Bitiamy had clearly an equitable title under the vil Wl « at 
that all the certui que triſis had agreed that the walten f. 

ſhould not ſell; and that it is clearly ſertled, that 1 

reſidence on one's own - eſtate, coming either by deſcent Wl © at 

or deviſe, whether the legal intereſt is coupled with the Bl p. 

equitable or not, and whatever the value is, will gi © at 

a ſettlement, and diſcharge a.certificate [1]. If the cee 

* was diſcharged in this caſe, that was ſufficien, = v 


for then a ſettlement was gained by the aſſeſſment ad 

payment of the land-tax. 20cc 

| 3 * MANSFIELD mentioned the caſe of Roper v Run. 

ehe (a), to ſhew, that a deviſee of the ſurplus ariing f the | 

from the ſale of lands after payment of debts and legacies, dd 

has an equitable intereſt in the lands themſelves, it being fefli 

in his 5 45 to pay the debts and legacies, and keep the * 

| i tk 

Wust Juice, ſaid, the ſame queſtion, a8 in th tif 

caſe, had occurred in Rex v. Natland (5), which (efe 

referred to GoVLn, . Juſtice, when upon the circuit, vb ther 

decided, that a ſettlement. was gained ; and that hg 1 

1 20 been, afterwards, recognized by the court. IWi 

: {4 Both the orders quaſhed [+ 16; 1 

the 

[1] Vide Rex v. Marword, H. 29 [it 165 In Rex. v. North Curry, WA bo 

Geo. 2. Burr.'Settl. Ca. No. 124. and the court determined, by 

Rex v. Ingleton, E. 6 Geo. 3. Ib. . ly entitled to adminiſtration Gur 

No. 179. but in ay A the whole would e : 

(a) Dom. Proc. 1713. 9 Mod. 67 have veſted for his own uſe, hang — 

_ Bac. Abr. Tit. Papiſle, vol. 3. reſided 40 days on a leaſehold tete * 
ment of the inteſtate, for a tern 

5 M. 1 - Geo. 3. Bur. Settl. Ga. years determinable on Hives, did 9X be 

No. 247. oy gen 6 malten, by 

J tec 

[778 [rites Leſſee of Ars rox, ow equ 

a. Warys and Other : 

T4 cjefAment was tried before Lord Marin, * 

agen, 14 Algen at the Sittings after laſt Baer Term, * . 

in fee ſimple ca found for the plaintiff, ſybje& to the . fo 


cx ma- 


parte 
ternd, and the equitable intereſt in fee fl ee 
eſtate ſhall thall merge in the legal, and both follow the Me through, which ide r ; 
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the court, on a caſe, which, as far as is material to be 


tated, was as follows: | a 
James Selby, Serjeant at law, agreed for the purchaſe of 
the eſtate in queſtion, and paid for it, but died before 


te of any conveyance was made of it to him, having by his 
ve of AY will, [made ſubſequent to the agreement, ] deviſed—« All 


« the reſt of my real and perſonal eftate whatſoever, and 
« whereſoever, to my faid wife in truſt, that ſhe do there- 
« out educate and maintain my ſaid ſon, until he ſhall 
« attain the age of 21 years, and until he ſhall have ſuf- 
« ficiently ſettled and ſecured to, and upon, my faid 


that 1 © wife, what is to be ſettled upon, and given to, her as 
eſcent WY © aforeſaid, and, afterwards, in truſt, to convey and diſ- 


« poſe of all the then reſt of my real and perſonal. eſtate, 
« and the produce thereof, to my ſaid ſon, his heirs, ex- 
« ecutors, and affigns ; but, in caſe my ſaid ſon ſhall die 
6 without iſſue before he ſhall attain his ſaid age of 21 
« years, then in truſt, &c.”—After the teſtator's death, 
ꝛoconveyance by leaſe and releaſe, of the eſtate in queſ- 
tin, was made to Mrs, Selby the widow, who died before 
the ſon attained his age of 21 years, which he afterwards 
did attain, and died in 1772, having been always in poſ- 
ſeſſion of the eſtate after the death of his mother, and 
having deviſed it to charitable uſes, which deviſe was void 
by the ſtatute of mortmain (a). The leflor of the plain- 


n th tif was his heir at law on the part of the mother, and the 
h 1 his heirs at law on the part of the father's mo- 
„ Wn 8 | | | | 

at hi The caſe was argued on Friday, the 29th of June, by 
rt. Wilen, for the plaintiff, and Batt, for the defendants. 

16 Miſſn, — The queſtion depends on the manner in which 


the ſon took; whether by deſcent from the father, or 
om the mother. He cannot have taken the /egal eſtate 
by deſcent from the father, becauſe he was never ſeiſed. 
duppoſe the father had deviſed the equitable eſtate to a 
ſtranger, and the legal conveyance had, afterwards, been 
made, (as now,) to the widow in. fee, and ſhe had died, 
the cettui gue iruf muſt have called on the heirs of the 
wdther, not thoſe of the father, for a conveyance of the 
gal eſtate. Then, if the equicable eſtate deſcended from 
the father to the ſon, (which, however, I do not admit, 
cauſe of the deviſe to the mother,) both the legal and 
tquitable intereſt met in him; and, after his death, 
ite legal eſtate certainly deſcended on the leſſor of the 
tiff, as his heir ex parte maternd. But, it will be 
| that he is only a truſtee for the heirs ex parte pa- 
«14 ; that the two eſtates ſeparated on the death of the 

» and took different courſes, the beneficial intereſt de- 


Vol. II. (a) 9 Geo. 2 c. 38. 


ing in the paternal line. I believe ſuch a doctrine | 
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ſome poſitive act to ſever them. Mr. Selby, the ſon, did 


in preference to another. The father only meant to give 


ſhall do fo likewiſe. But, did the equitable eſtate deſcend 
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is not countenanced, by any authority. There is no case 
where the legal eſtate and equitable intereſt, after they 
have both veſted in fee-fimple in the ſame- perſon, haze 
been held to ſeparate again, unleſs ſuch perſon has done 


PR Q«- wo 


no act which could have that effect. If there were a doubt 
on this ſubject, and it could be ſuppoſed that the leflbr 
of the plaintiff ought to be conſidered as a truſtee, the 
queſtion is proper for anothed. judicature. But how can 
any truſt be raiſed in this caſe * There is no: conſcience 
to turn the ſcale; no intention; on the part, either of 
Serjeant Selby, or his fon, in favour of one ſet of heirs, 


5 =” 


AS S 


the whole intereſt in the eſtate to the ſon, and did not 
think about the courſe of deſcent from him; and the {ws 
intention was, that neither ſet of heirs ſhould have it, 
but a charity. The only queſtion then is, (ſuppoſing the 

uitable eſtate to have come by deſcent from the father 
to the ſon,) whether equity ſhall follow the law, or draw 
the law after it. When the court of Chancery had a juril- 
dition over uſes, the Chancellor uſed to enquire how the 
legal eſtate would go in a court of law, and directed the 
uſe to go in the fame courſe. Here the legal eſtate goes 
ex parte maternd; and; therefore, the equitable intereſt 


from the father to the ſon ? If the will had ſtopped ſhort 
at the deviſe to the mother, there would have been no 
doubt that it did not. As it now ftands, the whole wa 
deviſed to her in words, and it was neceffary that ſhe 
ſhould have the fee- ſimple, to enable her to perform the 
truſts. If the ſon- had lived till 21, and the mother, on 
his making the ſettlement upon her required by the vil 
had conveyed to him, he would have taken both the legal 
and equitable intereſt, by purchaſe from her, and, as he 
did not, and no ſuch conveyance was made, he took botlt 
from her by. deſcent. I have found no decifion- on this 
ſubject in the books, but I have been informed of a caſe; 
viz, Doe, leſſee of Balch, v. Pan & others, which was 
determined in the court of Common Pleas, in Trinity Terms 
8 Geo. 3. the circumſtances of which were theſe lt u 
an ejectment tried before HEwrrT, Fuſtice, at the Afli 
for Somerſetſhire, and a ſpecial verdict found, which 

ted, that Mary Mortimer, being ſeiſed in fee of a 
eſtate of which the premiſes in queſtion were an und 
oh moiety, on her marriage, con veyed to truſtees t 
their heirs, to the uſe of them and their heirs, upon tru 
to permit her to receive the rents and profits to her 
parate uſe during life, and to grant and convey the e 

or any part thereof, to the 'uſe of ſuch perſon or pern 
in fee, or otherwiſe, as ſhe, whether married, or ſole, ; 


rs 


Jeed, or will, ſhould appoint, and, for want of ſuch ap- 

tment, to the uſe of the huſband for life; remainder 
w her firft and other ſons in tail, remainder to her daugh- 
ters in tail, as tenants in common, remainder to her right 
heirs; that the marriage took effect, and ſhe died, leav- 
ing her hnſband and an only daughter, an infant; that 


for the huſband' afterwards died, and then the daughter died, 
the bring ſtill under age, and without iſſue; that the leſſor of 
can the plaintiff, and one Newton, were the heirs at law of 
ence 


the daughter ex parte maternd, (being the ſons of two de- 
ceaſed fifters of the mother,) and that, on the daughter's 
feath, they entered on the eſtate; that the leflor of the 


de BH ghintif, and the ſurviving truſtee, by leaſe and releaſe, — 
d not reciting as above, and that Newton had, for a certain ſum, 
seed to purchaſe the leffor of the plaintiffs moiety, 
de , na, in conſideration: of the ftipulated price, conveyed 
g the that moiety to Newton in fee; that; on the ſame day, 

pam aſe and releaſe, alſo reciting as above, the truſtee had 


conveyed the other moiety in fee to Neutron that News 
kn died ſeiſed of all the eftate, leaving the leffor of the 
phintif his heir at law ex parte materng, and the defend 


6d the mts his heirs at law ex parte paternd. The queſtion on 
g Ly the ſpecial verdict” was, Whether the moiety conveyed by 
— . the ſurviving truſtee alone to Newton, (for which moi 


ily the action was brought;) belonged to the leſſor o 
tie plaintiff, or to the defendants [I]? The court una⸗ 
tinoufly decided in favour of the latter, though it was 


2 entended, that the legal eſtate ſhould follow the old uſe; 
at the mich tad come to runes by deſcent ex parte maternd. 
m =This caſe ſeems to be directly in point, for Neqwten 
jd wk nothing by purchaſe from the truſtee but the mere 
* tal eſtate; yet it was determined, that the whole ſhould 


(cent from him in the paternal line, as in other cafes 
of purchaſe, : 
8at!,—Surely it cannot be doubted but the equitable 
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2141 


2 - et: diſcended from the father to the ſon, notwitirſtand- 

dee g the interpoſition of the eſtate deviſed to the wife, be- 

* aſe, on the mother's death and his coming of age; be- 
doch deviſee and heir at law, he was in of his better 


e. The intent of the creator of the truſt was, that the 


2 k ſhould take an eſtate to himſelf and his general heirs; 
wr d *at Was a truſt proper to be carried into execution; and, 
Au Whough couits of law have no direct juriſdiction for the 
all on of truſts, they take notice of them to a certain 
on truf | degree, 


e; but the Maſter of the — 344. Vote“. 
2 


3 


oh) bare compared the above ſtale would not decide the queſtion, but 

the fats in this caſe with an office made 2a order retaining t 

the record of the ſpecial verdĩct. twelvemonth, with liberty 

vic, ile. dad firſt gone into Chancery, tiff ® to aſſert his right by an eject- 
le tle fadts were ſtated in his bill, and * ment,” in conſequence of which the 
by the defendants in their aRion was brought. Vide ſupra, p. 


bill for a 
the plain- 


774 
1787. 


nn ccttui que truſte, or recover againſt them in ejectment 
e Vies and truſts were originally the fame. Both nig 


RIGHT - 
againſt 
VELLS. 


ternd, if he himſelf had died firſt, might have compelle 


ejectment. 


: more worthy in the eye of the law; the father meant u 
eſtate to go to them, as _—_ the general heirs ; the 
fore the leſſor of the plainti 


CASES IN TRINETY TERM 
degree, and will not ſuffer mere truſtees to defeat they 


on a confidence in the terretenant, and it is ſuppoſed 
by many reſpectable authorities, that it is only from the 
great liberality which has prevailed in the courts of equity 
for the laſt. century, that any diſtinction has been ma: 
between them.—(Lord MANnsFIELD,—< It was not the . 
« berality of the courts of equity, it was the abſurd nar 
« rowneſs of the courts of law, reſting on literal dif. 
« tinctions, which in a manner repealed the ſtatute of 
c uſes (a), and drove cettui que truſis into equity.”)—Be. 
fore the ſtatute of uſes, the uſe was conſidered, in moſt 
reſpects, as the complete ownerſhip of the land. The 
eſtate of the feoffee was ſubſervient to that of the ett 
gue-uſe, and the former could do nothing to defeat the 
intereſt of the latter, unleſs by alienation for a valuabl 
conſideration without notice. The ſtatute completed the 
ſubſerviency, by conſolidating the legal eſtate with the 
uſe, By analogy to uſes thus conſidered, truſt eſtates have 
been held to be the ſolid and ſubſtantial ownerſhip of the 
land, and truſtees the mere inſtruments of conveyance 
To apply this doctrine : A truſt was, here, created by 
Serjeant Selby, the owner of the eſtate, in his widow 
for the benefit of his fon, which ſhe did not live to e. 
cute. If ſhe had lived, the ſon, or his heir ex parte þ 


50” Rao gd »=2 — 
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her, or her heir, (the preſent leſſor of the plaintiff,) t( 
execute it, and, before it had been executed, neither f. 
nor her heir, could have ſet up the legal eſtate in a 
If ſhe had conveyed to the ſon, the who 

intereſt would, then, undoubtedly have deſcended to ti 
aternal heirs ; and ſhall the omiſſion and non-feſance | 
er, as a truſtee, of an act, which, had ſhe lived, it 
her duty to perform, work ſo very material an injury 
them? Lex nemini facit injuriam. Why ſhould a deleg 
from a truſtee produce an injury, by operation of k 
which the truſtee could not have produced by a com 
ance in her life-time ? This is contrary to the nature 
deſcents, and the principle of remitters already alluded i 
by which, if a party has two titles, the law conſiders bil 
as taking by the beſt. It is ſaid, there was no truſt, aft 
the two eſtates united in the ſon ; and that they can 
afterwards ſeparate, and deſcend in different lines, une 
ſome act is done to ſever them. But no caſe has be 
cited to prove that poſition; the paternal heirs are 1 
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ought to be condidered 


| (a) 27 Hen. 8. c. 10. | 
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taking ſubject to a traſt for them. I have not heen able 178 
to find any account of the reaſons of the court of Com- 
an Pleas, in giving judgment in the caſe of Doe v. Putt, Goop- 
and it is not eaſy to conjecture upon what ground they micnr 
vent. According to a note which I have ſeen of the ar- * againft 
of Davy and Glynn, Serjeants, the reaſoning of Wer. 
the former on behalf of the defendants was very far from 
being ſatisfactory [2]. Indeed the caſe ſeems to me not [ 776 J 
to be diſtinguithable from the common one of a legal 
eſtate called in to complete a title, When a mortgage is 
tified, but no reconveyance takes place tiil after the 
death of the mortgagor, and then his heir calls in his 
legal eſtate, can it be ſaid that the conveyance to him al- 
ters the courſe of deſcent? Upon the whole, there be- 
ing, in this caſe, a lawful truſt created for the paternal 
heirs, by one who had à complete dominion over the 
eſtate, the truſtee is bound not to defeat it, and the court 
will not permit him to avail himſelf of his legal title 
againſt it, or to turn the cettui que truſt round for relief 
to a court of equity. - RACER: I 
Wilfn, in reply,—lt is true, I have not cited any au- 
thority to prove, that, when the legal and equitable eſtates 
unite, ſome act muſt be done to fever them; but it fol- 
lors from the nature of the thing. The terretenant has 
the eſtate, in confidence that he will ſuffer the cettui que 
[2] I'have ſeen the note to which if he had any, in equity.—(This laſt 
Batt referred, and it appears, by it, argument ſounds a little oddly in a caſe 
that Davy, Serjeant, contended, that which, though there were no contro- 
the conveyance of the legal eſtate by verted facts, had been ſent out of a 
leaſe and releaſe from the truſtee, court of equity to be derided at law.) 
coupled with the original conveyance —Glynn, Serjeant, on the contrary, 
to the truſtees, operated in the ſame * contended, that the eonveyance by the 
Manner as a * by a tenant ex truſtee enured to the old uſe, and 
forte maternd to the uſe of his maternal operated as a feoffment by a tenant 
heirs, and a reinfeoffment of him by rx parte maternd, which would enure 
the feoffee, which, even though ex- to the uſe of the maternal heirs with» 
preſſed to be to the uſe of 2hoſe leirt, out any declaration to that ſe. 
ſhall, of neceſſity, enure to thoſe ex He admitted the law, as to a reinfeoff- 
parte paterns, He alſo inſiſted, that ment, to be as ſtated by Davy, but 
there was a manifeſt intention in New- faid that caſe was peculiar.— The aus 
ka to alter the courſe of deſcent of his thorities cited on both ſides were, Bacon 
dun moiety; the one, purchaſed by en Uſes, 1 Inſt. 13. a. Martin v. 
tim from Balch, clearly deſcended in Tregonwell, 2 Str. 1179. and 1 Walſ. 
the paternal line; he could not mean 2. 66. 2 Lill Reg. 11. Nelſon's Abr. 
at Balch ſhould inherit the other, but title Deſcent," 11 Edwards v. The 
muſt haye deſigned that both ſhould Counteſs of Warwick, 2 P. Will. 171. 
Þ in the ſame courſe; nor could any Chudlcigh's Caſe, 1 Co. 120. Price v. 
aer motive be aſſigned for his taking Langford, 1 Show. 92. Salk. 337. and 
ite conyeyance from the truſtee. At Carth. 140.—The caſe had ar- 
My rate, he ſaid, the leſſor of the gued in the preceding term, (B. 8 


Rantiff bad legal i . Geo, 3. Lee, Serjcants, 
lene, be muſt enforce Ky og N 
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. ed.? It ſeems to me, that it would be very unjuſt.— 


ſimple, lives, the heir has no intereſt. The word 4 beim 


E 


AE Selby, after his purchaſe, was owner of the equitable | 
eſtate, and had a right to go into Chancery to compel 4 


| pletely veſted in him, (the ſubſequent limitations in he 


- uſes being void, If it deſcended from the mother, the 
leffor of the plaintiff takes as heir at law. But, it w 


Dee v. Fat (6), that this rule is Subject 10 the 
truſt, for then, by taking notice of it, the court rah 
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222 profits; but, if he is celtni gur ade bims 
f, ſuch confidence caſes, and the uſe, or truſt, merges, 
There will be no injury done in this caſe. An injury is 
where a perſon is deprived of a right ; and, here, the 
paternal heir had no right; neither complete nor in- 
choate ; Neither jus in re, nor ad rem. I admit, thai, 
if. a. conveyance had been cempelled, the eſtate would 
have gone to the paternal heirs, becauſe, then, the fon 
would have been a purchaſor, in which caſe, by a known 
rule of law, the ee 49 always in the paternal line.— 
(Wills, Juice,. —“ I ſhould with to have it argued, 
« whether the leſſor of the plaintiff did not take the legal 
cc eſtate charged with the truſt, which was for the paier- 
« nal heirs, they being underſtood by the word + bers. 
Is there any cafe to ſhew-that the truſt is extinguith- 


Jon 1 can ſee no injuſtice, becauſe it appears that Mr. 
Selby, the ſon, did not mean that either claſs of heirs 
ſhould have the eſtate. While an ancefior, tenant in fee- 


in a conveyance, only means to deſcribe the extent of the 

intereſt, and to earry the complete ownerſhip. Nou, if 

cettwui gue truſt of all has alſo the legal eſtate, there is no- 

thing left to be the ſubje& of à truſt. 

The court took till this day to conſider, when. they de- 

livered their opinions, to the following effect: | 
Lord MAysFELD, (after ſtating the caſe,)—HSezjeant 


conveyance. After his death, the vendor conveyed to the 
widow, which conveyance, on the condition of the fon's 
living till 21, and making a certain proviſion for her, 
was 40 be abſolutely in truſt for him. He outlived bis 
mother, end, on ber death, the truſt eſtate was com- 


will bcing on contingencies which never bappened,) and 
the legal eſtate deſcended to him from her. The 

tion is, To whom the whole eſtate deſcended on the death 
of the ſon? for it did deſcend, the deviſe to charitable 


contended, that, though he is heir, there is a truſi for the 
paternal heirs; and it was ſaid to be. ſettled, that the 
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delay and expence.z but it will not decide when there is 
1 doubt, but leave the queſtion to a juriſtliction which 
regularly takes cognizance of matters of truſt. The 
counſel ſaid, there might, perhaps, be caſes on the ſub- 
jeſt, and the parties wiſhed to have the opinion of the 


court, Now, who is to be. confidered as heir at law on 


this ejectment? It would be ſufficient, for the judgment 
which I ſhall deliver, to ſay, that it is not a clear caſe, that 


the leflor of the plaintiff is a mere truſtee, for, that point 


being doubtful, he is entitled to recover at law, as he 


certainly has the legal right. But I will go farther, and 


throw out ſome obſervations, to ſhow, that it is not only 
doubtful, but that the inclination of my opinion is, that 
you cannot ſupport ſuch a truſt, A caſe fo cireum- 
ſtanced, in every particular, probably never exiſted before, 
and, perhaps, never may -bappen again. But, caſes muſt 
often have happened on which the general queſtion would 
wile; viz. Whether, when certui que truſt takes in the le- 
gal eſtate, poſſeſſes under it, and dies, the legal and equi- 
table eſtate ſhall open on his death, and be ſevered for 
the different heirs? Conſider it, fi, upon authority; and, 
ſrcondly, upon principle. 1. No caſe has ever exiſted 
where it has been ſo held; none where the heir at law 
of one denomination, has, on the death Gf the anceſtor, 
been conſidered as a truſtee for the heir at law of an- 
aher denomination, who would have taken the equitable 
eliate, if that and the legal eſtate had not united. 2, On 
principle, it ſeems to me impoſſible z for the moment both 
meet in the ſame perſon, there is an end of the truſt. 
He has the legal intereſt, and all the profits, by his beſt 
title. A man cannot be a truſtee for himſelf. Why 
ſhould the eſtates open upon his death? What equity has 
one ſet of heirs, more than the other? He may diſpoſe 
of the whole as he pleaſes, and, if he does not, there is 
0 room for Chancery to interpoſe, and the rule of law 


muſt prevail. The caſe in the Common Pleas is an autho-—- 


y, if it went on this ground, and 1 am told it did. 
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There, the cettui que truſſ taking the legal eſtate as a pur- 


Gaſor, the deſcent was altered. Yudcungue vid datd, 
therefore, the leſſor of the plaintiff is entitled. If the 
queſtion is doubtful, then, in this court, the legal right 
wult prevail; and, if the weight of opinion and argu- 
nent is, that the legal eſtate muſt draw the truſt after 
i, the caſe is ſtill ſtronger againſt the defendants. 6 

WiLLEs, Fuftice—l entirely agree with my Lord as to 
te legal eſtate, but my doubt is, what is become of the 
Yutable uſe, Let us ſee how the facts ſtand. The mo- 
KJ vas paid by the father, but he died before any con- 
*Jance, deviſing, as ſtated in the caſe, Now, what was 
its ancient uſe It was to the heirs wv parte paternd. S, 
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for himſelf, but this ancient uſe remained uncontrolled, 
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ſhould decree a truſt in the leſſor of the plaintiff. But he 
certainly is entitled to the legal eſtate, and that is enough 
„ 1 


doubt as to the truſt, the leſſor of the plaintiff is entitled 
to the eſtate ig, this court, and, therefore, it is not nec 
 fary to give ahy opinion on the other point. But, as it 
has been moved, I will mention, that J am inclined to be 


go to the heirs ex parte paternd. To ſupport the contra 


"Himſelf and his paternal heirs, for I do not ſee how the 
eſtate ſhall open for the_ heirs, if he was not himſelf 
"truſtee. I never knew any caſe where the court held 
when an eſtate came by deſcent, that the heir was 


* Common Pleas goes a great way to determine this quel 


join, they ſhall both go according to the legal eſtate. 


do I believe any ever exiſted, where, in a court of equit) 
an heir of one ſort has been determined to hold as tru 


| where two titles unite, the party ſhall be in of the belt 

What is the better title here? The clear fee-ſimple ca 
| which deſcended from the mother. I think there 5 
' miſtake in taking the heirs on either fide into conſide 


. truſt. So, the eſtate in her was not abſolute, but charged 
with the truſt. Suppoſe the ſon, in his life-time, ' had 


to him, the legal eſtate deſcended to him from the mo- 
ther. But I think he took it clothed with the truſt, and 


with my Lord, and my brother As#mursT, on don 
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do not agree, that there is no difference as to the different 
heirs. When the queſtion is between thoſe of the pater. 
nal and thoſe of the maternal line, the law always gives 
the preference to the former. Aſter the father's death 2 
conveyance was made to the widow and her heirs, in 


called in the legal eſtate, and become a purchaſor, there 
is not a doubt, but, in that caſe, the paternal heirs would 
have ſucceeded. There having been no ſuch conveyance 


ſubject to the ancient uſe. I do not fay he was a truſtee 


and revived, as between the different heirs, on his death, 
no act having been done to alter it, If, therefore, the 
queſtion were to come before me in another court, [ 


ASHHURST, Tuſtice,—We all agree, that, if there is 


—— 
— 


of opinion, that the truſt, as well as the legal eſtate, hal 


fition, it muſt be ſaid, that the ſon took as truſtee fo 


truſtee although the anceſtor was not, The caſe in the 


tion; for it ſhews, that, where the truſt and legal eſtate 


BULLER, Fuflice,—I am entirely of the ſame opinic 


points. On the firſt, we are all agreed. As to the ſe 
cond, it is obſervable, that no caſe has been cited, vo 


tee for an heir bf the other ſort. In a court of las, 
the queſtion by the principle ſtated by Mr, Batt, vis. 93 


tion. They had no intereſt duringathe life of the ® 
ceſtor; the whole was in him. The only _— 
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conſilered is the anceſtor, who was ſeiſed in fee both of 1787 
the legal and equitable eſtate, A cafe has been put, 3 
which does not in my opinion vary the queſtion, viz. the Goon 
caſe of the ſon's having called for a conveyance.” How- zionr 
ever, as the mother died before he came of age, and ſhe againſt 
ws not directed to convey. till then, that caſe does not Waits. 
apply. We are to take the facts as they ſtand. To be ſure, 
if he had taken the legal eſtate by purchaſe, the paternal 
heirs would have been entitled, but, as he took it by de- 
kent from his mother, (and the cafe would have been the 85 
fame if we ſuppoſe her to have lived beyond his age of | 780 J 
21, and that he never called for a conveyance,) I think 
the truſt was merged-and gone, | | 

The Poftea to be delivered to the plaintiff [+ 166}. 


[+ 166] Yide Price v. Langford, B. 337. n 
RE. 2½. & M. 1 Show. 92. 1 Salk. 337 Criiſe Eſay , 47» 48. 


Cr and Another againſt MoLyYNEgux and Mondey, 
Another. - . N 


P Michaelmas Term, 21 Geo. 3. on Monday, the 13th On treſpaſs 
of November, Walker, Serjeant, obtained a rule to ſhew {p* Denning, 
auſe, why the Maſter's allacutur of the coſts taxed for the choſe, and dig- 
plaintiffs in this action ſhould not be vacated, and why he ging up the 
ſhould not tax the defendants their coſts on the Poflea. 3 
The caſe had been argued in the beginning of laſt &c. and taking 
Hilary Term, but I was not in court. It then ſtood over aud carrying 
il this day, it being underſtood, that there was, for ſome 797 gend. 
ime, a difference of opinion among the Judges. ant plead 
Lord MansFIELD now ſtated the caſe, and delivered ,not guilty, 
the unanimous opinion 'of the court, to the following ef- _—_— for 
dhe plaintiff, 
Lord MansFieELD,—This is an action of treſpaſs quare but with da- 
duſum fregit. The firſt count ſtates, that the defend - 4 2 
ats broke and entered the cloſe of the plaintiffs, and Judge does not 
he graſs of the plaintiffs there then growing, with their certify, the 
ſet, in walking, trod down, ſpoiled and conſumed, and — | 
g up, and got, divers large quantities of turf, peat, coſts than da- 
heath, ſtones, ſoil, and earth, of the plaintiffs, in wages. 
nd upon the place in which, &c. and took and carried 
wo) the ſame, and converted and diſpoſed. of the ſame 
to their own uſe, There is another count, upon a ſimilar 
treſpaſs, in another cloſe. The defendants have pleaded 
the general iſſue to the whole declaration, and two ſpecial 
to the /econd count; and, on the trial, a verdi& has 
for the plaintiffs, on the general iflue, with 
1. damages, and for the defendants, on the ſpecial pleas ; 
ud the Judge has not certified, The queſtion, on this 
F record, 
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21784. record, ie, Whether the plaintiffs are intitled to any more 
cds chan damages under the ſtatute of 22 & ag Car. 4 
Cs en 6. 9, 136 (a) ? There is a puzzle and perplexity in ti 
5 caſes on this part of the ſtatute, and a jumble in the R 
DLY- ports; and, as the queſtion * is a general one, we though 
veux. it proper to conſult all the Judges; and they are all of 
*[ 781 J opinion, that this caſe is within the ſtatute, and that the 
N plaintiffs ought to have no more coſts than damagts 
You will obſerve, that what has been called an mi 

in this declaration, is a mode, a qualification, of the in 

jury done to the land. The treſpaſs is laid to have beer 
committed on the land by digging, &c. and the afpur 

tavit as part of the ſame act; and, on the trial of the 

iſſue, the freehold certainly might have come in queſtion 

This is clearly diftinguiſhable from an afportavit of per 

fonal property where the freehold cannot come in queſ. 

tion, and which, therefore, is not within the act. 

after trees are cut down, and, thereby, ſevered from the 

freehold, if a treſpaſſer comes and carries them away 

that caſe is not within the ſtatute, becauſe the frecholc 

cannot come in queſtion. Here it might. 

The rule made abſolute as to vacating the allecatur « 

the plaintiffs coſts [+1167] 


(0 Or 2. c. 5. 149. 7 „. R. E. 25 Geo. 1 Fern 
| by oy Vide Cb v. Allanſon, = 656. R = 
B. R. T. 22 Geo. 3. (F C v. 
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An inſurance ON the firſt day of this term, Lee obtained a rule a 
on a (hip and ſhew cauſe, why there ſhould not be a new trial i 


1 this cauſe, which had come on before Lord MaxsvFELD 
to B, during at Guildhall, at the Sittings after laſt Eaſter Term, 
ber ſtax and the jury found a verdict for the defendant. : 
2 at The caſe was this: It was an action on a policy of in 
thenee to her ſurance, on the French ſhip Le Pafole, and her caryi 
port rports and the voyage was deſcribed in the policy in the = 
ig —— 4 ing words :—* At and from Honfleur, to the N of 
and from « pola, during her ſtay and trade there, at and from ibm 
thence bog «K to ber port or oo of diſcharge in St. Domin , and 
3 « and from St. mingo back to Honfleur,'— cnn 
and, if the reſpecting the premium was as follows :—* Slaves va 
| loſs happen at « at 8oo liv. Tourncis per head; the ſhip at 14506 fr 
che commencz, © ling 3 other goods, c. as intereſt may appear: * | 
ment of the 4 premium of 111. per cent. — The. ſhip failed to 4 . 
_ rae and from -thence, after ſtaying ſome time there, ** 
3 of ins W/ Indies, On her way from Angola, the put 
miami. Cayenne on the coaſt of America, and from 


to Martinice, confeſledly out of the courſe of 8), D 
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witneſs called by the counſel for the plaintiff, 
ſe EA He ſwore, that, in purſuing the direct 
aufe from Angola to St. Domingo, he muſt have paſſed Baamon 
doſe to*Cayenne, but that bis putting in there was unpre- againſt 
neditated, and from neceſſity: that his bowſprit was Waeov- 
woken on the paſſage from Angela towards that place, by amps. 
de violence of the weather: his proviſions, too, had run | 
dort, although he had been originally fully victualled, 
wing to an unuſual and unexpected delay in watering 
a the coaſt of Angola, and becauſe his voyage towards 
cane had been 'protratted by the accident which had 
to his bow-ſprit.; that the loſs of time in wa- 
wing aroſe from his being deprived of the aſſiſtance of 
he crews of the Engliſb veſſels, an accommodation which 
4 conſtantly given in time of peace, and which it had 
wot been foreſeen that he would be deprived of, as the 
oftilities between the two nations had not taken place 
il after his departure from. France: that, when he left 
Mels, he thought he had ſufficient proviſions for the &r. 
Domingo voyage; for, notwithſtanding the delay there, he 
hd enough to laſt fix weeks, which was more than the 
tual length of that voyage, though it ſometimes laſts 
tee months: that ſome of his water-caſks were ſtaved 
mthe way from Angola: that, when he left Angola, he 
id not mean to put in any where between that and St. 
Imingo ; that, when he was at Cayenne, he found it ne- 
wlacy to proceed from thence to Martinioo, in order to 
pt a ſupply of proviſions there, and that he might avoid 
de Eng/b privateers, which were very numerous in the 
wurſe of the direct paſſage to St. Domingo: that he meant 
þ have purſued his voyage from Afariinico to St. Domingo, 
norder to take in his homeward-bound cargo of ſugars 
bene, according to his original deſtination ; but, that, 
ar he had been there a few days, an embargo was laid 
1 and continued for ſeven months, ſo that it became „ 
Kceſſary for him to part with his cargo of negroes at 
wat ind, (which he did for a price of gooo/. ſterling 
mier what they would have fetched at Sr. Domingo,) and 
tat be was obliged to take ſugars in payment, no money, 
« good hills, being to be had: that, after the embargo 
m taken off, he ſailed with the convoy for Sf. Dominga, 
At rot to St. Louis, his intended port of diſcharge, but 
b ae Francois, a port in another part of the ifland, 
ick being the general orders for the convoy ; that, at the 
4 E four days, his — 7 ow ſailor, he — | 
convoy, but ſtill or {ome time in failing 5 
wards Cope Francois ; till his officers repreſented to him, C 155 
Abe moſt urgent manner, the danger of purſuing that 
ne any further, on account of the fwarms of privn- 
1, which would unsvoidably fill thoſe ſeas, 4s gr 
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cordingly did, and was failing towards that 


| beſides reading his proteſt, which was to the ſame eff 
with his evidence, a certificate from the directors of thy 
colony of Cayenne and French Guiana was offered to he 


„ jt was not poſſible for him to find, in this colony, pre 


Attorney General, Dunning, and Bower, for the 


—— * 8 | : 9 rs, 
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it ſhould be known that the convoy was gone by : that 
on theſe repreſentations, he determined to alter his conrſ 
and ſtrike into the direct way to Honfleur, which he 2 


when hy 
was taken. To corroborate the teſtimony of the captain 


produced, ſtating the motives which had induced him tc 
put into that port. Lord MansFIELD was clear, that thi 
was not - admiffible evidence for the plaintiff ;- but, having 
defired to look at it, and having himſelf read it, he ſaid 
as it had been offered on the part of the plaintiff, it migh 
be read as evidence againſt him, and it was nply 
read, and was in theſe words: We atteſt, that th 
* ſaid captain touched here for want of water, and tha 


5 viſions to be purchaſed, of which he was much i 
C want.” — This certificate, which muſt be taken to hav 
been founded on the captain's own account at Cayenne 
his. Lordſhip thought inconſiſtent with his evidence, be 
cauſe it made no mention whatever of his bowſprit har 
ing been broken. The defendant called no witneſſes 
and Lord MANSFIELD left it to the jury, to conſider whe 
ther the deviation in the voyage from Angola to St. D 
mingo, by putting into Cayenne and 'going to Martini 
was wilful or neceſſary. They were clearly of opinion 
that it was not neceſſary, Upon their ——_ that op 
nion, as there was a count in the declaration for mor 
had and received, the counſel for the plaintiff contendec 
that the voyage infured ought to be conſidered as com 
poſed of three diſtin parts, or voyages; viz. 1. Fro 
Honfleur to Angola; 2, From Angola to St. Doming 
3. From St. Domingo to Honfleur ; and that, as the ve 
age from St. Domingo to Honfleur had never commencet 
the premium ought to be apportioned, and a return mat 
of that part which was paid to inſure the riſk from 9 
Domingo to Honfleur, Lord MansFIELD took the opinic 
of the jury alſo upon that point, and they were ch 
there ought to be no return. Next day, however, ® 
Lordſhip ſaid, he had turned that queſtion in his min 
and entertained ſome doubts upon it, and, as it Ws 
queſtion of law, deſired Lee to move for. a new trial up 
that ground, The motion was made on both groupe 
wiz. 1. On the queſtion of fact, whether the deviali 
was wilful; 2. On the queſtion of law, whether, ſuphe 
ing it wilful, there ought to be a return of premium. 

On Saturday, the zoth of June, the caſe was arp 
by Lee, -Howorth, and Douglas, for the plaintiff; and 
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In ſupport of the verdict, it was inſiſted, 1. On the 1781. 

int point, that the certificate produced, entirely diſcre- -. 

lied the captain, and that it was manifeſt he muſt have BzxaMon 

led from Angola with the intent of going to try the inſt 

market at Jartinico ; for it could not be believed, that he Woop- 

had ſet fail on a voyage which might laſt, according to nas. 

his own account, for three months, with proviſions only 

for fix weeks: That this was a mere queſtion of fact and | | 

credit, and properly left to the jury, and their judgment | 

mon it ought to be concluſive. 2. On the ſecond point, 

k was contended, that the deſcription in the policy was 

of one entire voyage, and one entire. riſk, and that, in 

fch caſes, no return is ever to be made after the riſk has 

ance commenced. That this had been decided in a va- 

riety of caſes, but, particularly, in Tyrie v. Fletcher (a) - 

[+ 168], and Loraine v. Tomlinſon (b).——In Tyrie v. Fletcher, 

the policy was upon the ſhip the {/abe/la, „At and from 

« London to any port or place, where or whatſoever, for 

u twelve months, from the 19th of Auguſt 1776, to the 

" 19th of Auguft 1777, both days included, valued at 

« 1000/, for account of A. B. the maſter, and others 

that may be concerned with him, at g/. per cent. war- 

& ranted free from captures. and ſeizures by the Ameri- 

# cans, and the conſequences of any attempts thereof.“ 

The ſhip was taken by an American privateer, on the 13th 

of O ber 1776, and the plaintiff brought his action for 

areturn of premium, in the proportion of ten-twelfths of 

the whole, the riſk having ceaſed before the expiration- 

a the ſecond of the twelve months. The cauſe was tried 

defore Lord MANsFIELD, at Guildhall, and a verdict found, 

by conſent, for the plaintiff, in order to take the opinion 

of the court, whether there ought to be an apportion- 

ment and return of premium if there ought not, a non- - 

luit to be entered, The caſe was ſolemnly argued, and [ 985 J 

the caſes of Stevenſon v. Snow (c), and Bond v. Nutt (d), 

relied on, by the counſel for the plaintiff, But the court 

were clearly of opinion, that there ought to be no return; 

that the caſe was ſimilar to an inſurance upon a life for 

ayer, with an exception of death by ſuicide, where, if 

tte life inſured is put an end to by ſuicide within the 

ſear, there never is any return of premium ; that the con- 

att was entire, and, when ſo, whether for a ſpecified 

ume, or for a voyage, there ſhall be no apportionment 

wr return, if the riſk has once commenced z and that the 

nion of the court, in Stevenſon v. Suow, and Bond v. 

Nutt, went upon there being two diſtin riſks [I], "on 
1 . | there | 
(a) l. k. f. 15 C. 3. 4) B. N. E. 17 Geo. 3. ſupra, 
[t 168] Pu oe Cop. 666. 1 col. 1. , 5 
0% H. 21 Geo. 3. ſupra, p. 583. [1] In Bond v. Nut, the reaſoning 
Wa J. R. M. 2 Geo. z. 3 Burr. of the court went upon there being a 
57 1 Blachſt. 315. 315. _ diviſible riſk, or two riſks unitgd 1 
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| 1781. there certainly were in thoſe caſes, but not in this, 1, 
; * _ the preſent” cafe if the parties had chofen to dv iv; they 
Butmwon p have made three inſurances in one policy, by d. 

inf viding” the voyage into three diſtinct parts and riſks 

Woon- There is no long voyage where that may not be done. 

But this — is not fo. It is on a voyage from Hin. 
Fear back” to the fame port, by Angola and r. Diming, 
Many of the policies on our Ea/# India voyages run in the 
ſume way, and there is never. any return of premium on 
them, in whatever” part of the voyage the loſs happens, 
The difficulty of apportioning the premium is informount- 
Able. The riſk varies every day, and hour, in time of 
war; and it is impoſſible to aſcertain How much ſhall he 
#ppropriated to each different part. The premium is men. 
tioned in the grofs—1 /. per cent. —on the whole voyage; 
not in ſeparate diſtin& ſums for different parts of fl 

Duming ſaid, he had adviſed the action in the cafe 0 

Tyrie v. Fletcher, having then an idea, that Stevenſin v. 

Sm had been decided on the broad ground, that there 

ſhould be a return in all cafes where the riſk could be 

aſcertained to have ceaſed before the end of the voyage 

infured; but that, on the argument of Thrie v. Metcher, it 

came out, clearly, that the judgment in Stevenſon v. Su (001 

had gone upon the ground of there being two voyages. 

For the plaintiff, it was contended, 1. That the ceri- 

ſicate produced was not at all inconfiftent, or incompa- 

786 ] tible, with the captain's evidence. It did not follow, be- 
cauſe the reaſon of want of water was there ſtated for 

x his putting into Cayenne, that he had not alſo other res-. 
ſons for adopting that meaſure. The captain alone wa 
examined. He ſpoke to facts and motives within his own 
knowledge; and the jury could not difbelieve him, wit Q 1 

ont imputing-perjury to him, which they had no right tc | 

do in a cafe where there was no incongruity in his et Va 

| dence, and he was not contradicted, nor his credit im- 
peached, by any other witneſs. The verdict was founded 

in part upon his evidence; for, as he was the only mit- 

nel on either ſide, the fact of the fuppoſed deviation 
could only be gathered from what he fwore; and, if one 
part of his teſtimony was to be adopted, the whole ought; 

4 If an affidavit, or an anſwer in Chancery, is read in evi 
dence, it cannot be mutilated, and part received and part 
rejected; but the whole muſt be taken together. 2. As 

to the return of premium, it is certainly moſt reaſonable, 

| that there ſhould be nothing paid for that part of a cc 

age, in which no riſk is run by the underwriter. This 

ſeems to follow from the very nature of a b 
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ame policy ; but I believe no queſtion caſe, had tendcred the wie 
was — in court * return and it was taken out. of court. by * 
of prmium; for the defendant, in that plaintiff before the grial. 
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ure indemnity, which a policy of infurance is; and; in 


bo v. Snow, the determination went upon that ge- 
they eral principle, not merely on there being two voyages. 
d 2 i ; Lovai | 

[ 01-H The caſes of Zyrie v. Fletcher, and Lovaine v. Thomlinſon, 

2 ter upon time; and, in ſueh caſes, the reaſon why 


dee ſhall be no return, is, that, from the nature of 
de thing, it is impoſſible to aſcertain the degree of riſk 
2 the different portions of the time inſured. But, where 


s, from port to port, there is nothing ſo eaſy, becauſe 
he reſpective premium for the voyage between all the 
Aferent ports mentioned in the policy are always knoww 
md ſettled, If there were any thing in the ſuppoſed 


oF. dficulty of apportioning the premium in time of war, it 
„(t to be conſidered; that the war had not commenced 
111 when this contract was entered into. But, if it were 
e off reſſary for the plaintiff to ſhew, that, by the very words 
jon v i the policy, there were three different voyages inſured, 
ber e they are as diſtinctiy marked out here, as the two 
11d! dee in Ste venſon v. Snow. The words © at and from,” are 


rpeated three times, which would have been unneceſſary, 
lone entire voyage, and one entire contract, had been in 
untemplation. In ſhort, the form of expreſſion here is 
iy as deſcriptive- of ſeveral ſucceſſive voyages, as the 
; cert. nns of the policy were in Stevenſon v. Snow, and indeed 
uch more ſo, if they were as ſtated in Mr. Juſſice 
Micksroxx's report of the caſe; for, according to him, 
ed ſor er words of that policy run, «© Warranted to-depart with 
er re- ny for the voyage (a), not as ſtated by Sir James 
ne wu rr, © Warranted to depart with convoy from Portſ- 
vis own wouth for the voyage (S).“ In all caſes where there is 

; n infurance on an outward-bound voyage, and alſo on 


joht e homeward-bound voyage from the ultimate port at 
bis evi- wich the homeward-bound cargo is to be taken in, 


ait im- fough in the fame policy, the diviſion into two voyages, 
ounded 8 two riſks, is obvious and natural; inſomuch that, by 


ly vit- te French ordinance of 168, which is, in ſome mea- 
eviation r 2 digeſt of the general law of merchants relative to 
if one time cauſes, it is expreſsly provided, that a fixed pro- 
ought on of the premium thall be returned, if the home- 


in ed. bound voyage never commence. Si Paſſurance eff 
nd part 1 fait ſur marchandiſes pour Paller & le retour, et que le 

2. A ſro, Gant au lieu de fa deflination, il ne ſe faſſe 
ſonable, punt de retour, Paſſureur ſera tenu de rendre le tiers de 


fene, Vil ny a ſtipulation contraire (c).“ There, too, 


, This words are, * aſſurance. pour Paller & le retour” are 
8" l{s expreſſive of a diviſible riſæ, than thoſe uſed in 
preſent policy. Lee mentioned a caſe of ee 0 
o1hers 


9) 3 Burr, 1 322. 


he inſurance is upon a voyage, conſiſting: of different 


41 All, 315, (c) Ordonn, db la Mar. 1681, 4rt. & 
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_ infinitely more important that the law ſhould be certai 


[1] Nobody at the bar recollected on or before the 1ſt of Auguſt 177 
this caſe. Lee cited what Lord Man/- fo that, according to the 1 © 
ſaid, from a note taken on the tract, and independant of the ag 
back of the brief at Guildhall, by Mr. ments mentioned infra, p. 799 © 
Thorefby, who was attorney for one of were two riſks, viz. one abloluter © 
the parties, and who has favoured me Grenada to Bofion and back to Grms 
with the peruſal of the brief, from and another conditional, ws. © 
which it appears, that there was a Grenada to London, in like mannel 
warranty in the policy, that the ſhip in the caſe of Bond v. Nutt. 4 
ſhould depart from Grenada for Londen, (a) M. 20 Geo. 3. ſupra, p. 


others v. Rae, tried before Lord MansrieLp, at Guildhall, 


2 CASES IN, TRINITY! TERM 


as directly in point. The inſurance, there, was, « at and 
« from Grenada to. Boſton, in New. England, and from 
&« thence back to Grenada and Londen.” The ſhip ſailed 
from Grenada to Boſton, and from thence to Gold/borough, in 
New England, and from Gold/borough, directly to London, and 
Lord * held, that the contract was capable of 
being ſevered, that there ought to be a return of premiun, 
proportioned to the riſk from Go/d/borough back to Grenada, 
and from thence to London, and that this proportion might 
be aſcertained, and had been proved by a witneſs to amount 
to 30. per cent. [1].— Howorth ſtated, that in the caſe 0 
Lavabre v. Walter (a), the under - writers were ſo well 
ſatisfied that the riſk might be apportioned, that they hat 
voluntarily made a return of premium. 

Lord MansFIELD ſaid, the reaſon why he had defired the 
motion to be made on the point concerning the return of 
premium, and why he ſhould now direct that the af 
ſhould ſtand over till the court ſhould conſider of their 
opinion, was, that, in all mercantile tranſactions, it is 
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and uniform, than that, at firſt, it ſhould be one way er 
the other. 1 2 

This day, his Lordſhip delivered the opinion of then 
court, to the following effect: , 

Lord Mans#1ELD,— The motion for a new trial in thi 
caſe, is made upon two. grounds: 1. That the verdid } 
againſt evidence: 2. That there ought to be a return « 
premium for the voyage from St. Domingo to Honfleur. 
1. There was but one witneſs examined,—the captain, 
and he did give evidence, that he was forced to go int 
Cayenne and Martinico on account of the breaking of h 
bow-ſprit, and the deficiency of proviſions, and averrec 
that the whole was occaſioned by inevitable neceſſity. 4 
this was true, there was no deviation in point of law ; Ds. 
there were many ſuſpicious circumſtances in his evidence 
and the jury expreſsly found, on the ſpecific queſtion be 
put to them, that his going out of the direct courſe | 
wilful, not neceſſary. They thought, that, when he ſule 
from Angola, he did not intend to go to St. Domingo, dt 
meant to try the Martinico market. It is ſaid, that, 3 
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ther, and believe the — — mo * the whol of me 1781 | 
1, or anſwer, muſt be read, it any part is, yet you B 2 
2 not believe all equally, You may believe what makes Prong 


b 


ESE 


in gzinſt his point who. ſwears, without believing what Woon- 
and dakes for it. It was an extraordinary circumſtance, that azinas, 
» of de ſhip ſhould be ſo ſoon in want of water, and a very 
im, Gfpicious one, that ſhe ſhould. fall ſhort of proviſions. How 
ade, ame the captain to fet out on ſuch a voyage fo ſcantily 


? Then, there was a piece of evidence, which, 

bought not adrniſſible for the plaintiff was very ſtrong 

u him. This was the certificate, which was obtain- 

d out of the regular courſe of buſineſs, and manifeſtly in- 

ended to be a juſtification; and yet mentions nothing of 

he loſs of the how - ſprit, which the captain ſtated, on his 

mination, as his principal reaſon for going to Cayenne. 

There are alſo other ſtrong circumſtances, But, if this point 

ns doubtful, who but the jury were to decide upon it? [ 789 ] 

Þ new evidence is pretended. It is not pretended, that 

he plaintiff has any of the crew to produce, to explain, or 

wrroborate, the captain's teſtimony. If we were to grant 

her trial, on the ground of the verdict being againſt evi- 

bre, it would be ſending the cauſe back to a jury, with 

intimation that they ought to believe the captain. We 

* all, therefore, againſt granting a new trial on this 

wod,—2, If, however, the plaintiff ſhould ſucceed on 

ie ſecond point, the determination would virtually allow 

n a new trial on the whole of the cauſe, becauſe no 

tial caſe was reſerved, But, on the fulleſt conſideration, 

bafter looking into all the cafes, (though my opinion 

s fluctuated,) we are, now, all clearly of opinion, that 

were ought not to be any return. The queſtion depends 

n this: Whether the policy contains one entire riſk on 

be voyage, or whether it is to be ſplit into fix different 

W? for, by ſplitting the words, and taking « at” and 

am“ ſeparately, it will make fix; viz. 1. At Honfleur 3 

þ From Honfleur to Angola; 3. At Angola, &c. The 

dciples are clear. Where the riſk has never begun, 

d muſt be a return of premium; and, if the voyages, 

this caſe, are diſtin, the riſk: from St. Domingo to Hon- 

w never began, On the other hand, if the riſk has once 

"mn, you cannot ſever it, and apportion the premium. In 

nſurance upon a life, with the common exceptions of 

wat, and the hands of juſtice, if the party commit 

dae, or is executed, in twenty-four hours, there ſhall 

w return, The caſe is the ſame, if a voyage inſured. 

Mace degun. Is this one entire riſk ? The infored and 

n conſider the premium as ati entire ſum for the 

"© without diviſion: It is eſtimaed on the whole at 
n. And, which is extremely material, there is 
or. I. Aa gs 
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[ 790 ] 


Bond v. Nutt, were quite different from this. They de 


voyages. In Bend v. Nutt, it was held, that there v 


notice, that there were two agreements; one, that! 
| . ſhould load at G/borong b, to which the deſend 
h 


| the defendant had not acceded ; but rd Maxsrixtof | 


B. 


and Angola, there muſt have been a return. By an implied 
contended for on the part of the plaintiff, ſhe muſt hay 


ance would ceaſe, In Stevenſon v. Snow, it depended off 


After Lord MaxsFIELD had delivered the opinion of 


[+ 169] Vu Plantamour v. Stapler, R. E. 25 Geo, 3. Cab v. Machas, 


R. M. 22 Geo. g. Meyer v. Greg fon, R. E. 25 Geo: 3. 
. R. E. 24 Geo. 3» Long v. Allan, B. , 


cASES IN TRINITY TERM... 


no where any contingency, at any period, out or home 
mentioned in the policy, which happening, or not happen. 
ing, is to put an end to the inſurance.” The argument 
muſt be, that, if the ſhip had been taken between Hom 


warranty, every ſhip muſt be ſea-worthy when the firſt 
fails on the voyage inſured, but ſhe need not continue { 
throughout the voyage; ſo that, if this is one entire voyag 
if the ſhip was ſea-worthy when ſhe left Honfleur, thi 
under-writers would have been liable though ſhe had nc 
been ſo at Angola, &c. ; but, according to the conſtruftior 


been ſea-worthy, not only at her departure from Honf 
but alſo when ſhe failed from Angola, and when ſhe failet 
from St. Domingo, The caſes of Stevenſon v, Snow, and 


pended upon this; that there was a contingency ſpecifi 
in the policy, upon the not happening of which the inſu 


the contingency of the ſhip failing with convoy from Por! 
mouth, whether there ſhould be an inſurance from th 
place. This neceſſarily divided the riſk, and made 


two riſks, upon the ſame principle. „ At Jamaica" 
one. The other, viz, the riſk from Jamaica depende 
the contingency of the ſhip having failed on or before 
firft of Auguſt : That was a condition precedent to thei 
ſurance on the voyage from Jamaica to London. The ti 
cafes of Tyrie v. Fletcher, and Loraine v. Thomlinſan, 
very ſtrong, for, if you could apportion the oremiun 
any caſe, it would be in inſurances on time. | 
on very full conſideration, we think this one entire n 
one voyage; and that there can be no return of premun 
| | I be rule diſcharged [+16 


court, as above, he ſaid he had forgot to mention thee 
of Scott v. Rae ; «that he had no recollection of it, but ti 
it appeared from the brief, which Lee had brought it 
court, that there had been a new agreement with the undi 
writers, that the ſhip might go to Go/d/borough : that 
muſt have looked upon that as a new voyage. Let 


acceded ; another, that ſhe ſhould come directly ir 
that port to London without returning to Grenada, to Wi 


1-2-8: C-o-3+:; 


thefirft agreement was ſufficient toſupportthe determioar 
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The Kine againſt Goon. 2705 
Lk 3d July. 
THE defendant was tried before PERRYN, Baron, at the perjury being 
Spring Afſizes, in 1777, at Gloucefter, on an indict- committed in 
nent for perjury. The indictment was found by the grand 3 | 
arr for the county of Gloucefler. It ſtated, that, on the mhe limits of 
ral of an action brought in the King's Bench, in which the the city of 
we was in the county of Glouceſter, between Lord Ducie wrew 3 
nd Doctor Boſworth, at the aſſizes holden at Gloucefter for county in it- 
the ſaid county of Gloucefter, the defendant was produced as ſelt, on the 
; vitneſs, and falſely, wilfally, corruptly, and maliciouſly, — e 
4d, among other things, depoſe in ſubſtance as follows, of 2 5 
be, whereas in truth, Sc. and fo the jurors, aforeſaid, 2 large; the 
e, fay that the defendant, &c. at the ſaid affizes held — 
x the ſaid city of Glouceſter, in his evidence, committed and tried by 
Ale, wilful, and corrupt perjury. Then another act of juries of the 
xrjury was laid on the ſame occaſion, and at the ſame time Th . 
nd place, The record then ſtated, after the appearance of King cannot, 
tle defendant, and a plea of not guilty, that the ſheriff of by _— 
&e ſaid county of Glouceſter was commanded to ſummon a fal ve — 4 
y of the ſaid county of Gloucgſler, for the next aſſizes out of the 
ul general ſeffion of oyer and terminer to be holden for county where 
&e ſaid county of Gloucefler, and that, thereupon, ſuch committed. 
ecedings were had, that, at the aſſizes and general —A new trial 


ion of oyer and terminer holden at Glaucgſter, for the _ 1 8 
kd county of Gloaucęſier, on the 12th of March, 1 7 Geo. 3- — 
tjury impanelled and returned by the ſheriff of the ſaid ment. 
wunty of Glouceſſer, was choſen, tried, and ſworn to try 
bt priſoner, | | ; 
Upon the trial, a ſpecial verdi& was found, which ſtated: 
L Acharter to the burgeſſes of Gl/oucefer in the firſt year of 
K. 3. whereby that King granted to them, and their ſuc- 
ors, that the town of Glaucgſter ſhould be © unus integer 
iatur per ſe corporatus, diſtinctus, et penitus ſeparatus, a 
& cemitatu Glouceſtrienſi, in perpetuum, et non parcellum 
*s c:mitatus Glouceſtrienſis; et quod idem comitatus 
mpratur, et a dicto comitatu Glouceſtrienſi diſlinctus et ſapa- 
Wy, comtatus ville Glouceſtrie pro perpetus nominetur : 
urs tamen et refervatis nobis, et hæredibus noſtris, quod 
Mitri ad aſlizas in comitatu Glaucgſtrienſi capiendas 
Wgnandi, juſtitiarij ad goalam in comitatu Glouceftrienf® I 7921 
um aſſignandi, nec non juſtitiarij ad pacem in 
comitatu Gluegſlriemi conſervandam aſſignandi, in 
c ones ſuas, ac etiam vicecomites comitatis 
uri Gloucefrienſes, in tenendos comitatus ſuos, liberè 
et eorum qullibet poſlit, ingredi villam prediftam, 
f aldem ſeſſiones et comitatus tenere de quibuſeunque 
et materijs extra dictum comitatum ville Glouceſtrie et 
Aa 2 | infra 


85 1781. 


againſt 
Govs H. 


name of the mayor and burgeſſes of the city of Gloyeft 
and city of the county of Gloucgſler, and made it a city, ar 
confirmed to the ſaid city the former grants making it 


[ 793 ] 


. courts from month to month; that they ſhould exerciſe ; 
the ſame powers, Cc. belonging to the office of ſheriff 
within the limits of the town, as other ſheriffs exerciſe in 


privileges contained in prior charters which had been ſ 
rendered; and containing a clauſe in effect the ſame at 
1 nearly the ſame words with that above ſet forth from ti 


 ceptedl: 
of Ny Prius, aſſize, oyer and terminer, and general g 


CASES IN TRENETY TERM 
infra comitatum Glouceſtrienſem emergentibus, ſicut ant 


hæc tempora tenere conſueverunt, preſenti conceſſions 
noſtra in aliquo non obſtante.” The charter then declares 
that the bailiffs of the town of Gloucefler ſhould be ſheris 
of the county of the town; that they ſhould hold coun 


their bailiwicks; that all writs, &c. which would hay 
been directed to the ſheriff of the county, if the town had 
not been made a county in itſelf, ſhould be directed u 
them; and that no other ſheriff or his bailiffs ſhould ente 
the town to do any thing belonging to the office of 
ſheriff, except the ſheriff of the county of Glouceſter to ho 
his. county courts as aforeſaid: 2. That this charter hat 
been accepted: 3. That it had been confirmed by a charte 
of 5 Hen. J. and declared 10 be by authority of parliament 

A charter in the 33d year of Hen. 8. under the prix 
ſou, and declared to be by the authority of parliament, whereb 
Hen. 8. incorporated the burgeſſes of Gloucefer, by tl 


, = = 


county in itſelf: 5. That this charter was acccepted: 6, 
charter in the 24th year of Car. 2. confirming all form 


ter of Ric. 3.: J. That this charter of Car. 2. was 3 
al: 8. That during all the time aforeſaid, commitha 


delivery, had been, from time to time, granted to dive 
juſtices, to hear and determine, try and adjudge upon, ti 
ſeveral matters and things to ſuch commiſſions belongia 
and ariſing in the /aid city of Gloucefter, and to deliver il 
gavls of the ſaid city; and that other, and ſeparate, cot 
miſſions, of the ſame ſort, had, from time to time, duri 
all the time aforeſaid, been granted to divers juſtices, 
try and determine, c. upon the ſeveral matters and th 
to ſuch laſt- mentioned commiſſions belonging, and ar! 
in the ſaid county of Glaucefler, and to deliver the gaoi | 
the ſaid county: 9, That the commiſſions both for the 

and the county had been executed: at a place in the ſaid 

of Gloucefter called the Booth-ball : 10. That, during alt 
time aforeſaid, rhe jurors for the city had enquired and m 
preſentment of ſuch matters and things belonging and of 
in charge to the jurors for the city, and, ariſing in che 

city of - Gloucefter in the ſaid place called the Back- 
and that ſuch matters and things ſo. preſented bi 1 
jurors, when tried, had been tried by a jury of the ad 


M THE TWENTY-FIRST YEAR OF CEORGE 111. 
of Glucyfter 11. That the g 


had exerciſed the ſame juriſdiction as to matters 
ming within the county: 12. That, during all the time 
forefaid, the ſeſſions of the peace for the county had 
den held in the Booth -alle 13. That the iflue in the in- 
dament mentioned had been tried by a jury of the county 
a the Booth-hall : 14. That the defendant, being then and 
there worn, did upon his oath, in the ſaid place called the 
Þtb-hall, commit wilful and corrupt perjury, in the 
freral matters charged in the indictment. TRE ihe 
The objection to this indictment was, that the offence 
had been committed within the county of the city, and that 
the juries of the county at large had no juriſdiction to ſind 
x try an indictment for any crime not committed in the 
gunty at large. 8 
lt eame on to be argued, on Medneſday, the 23d of May, by 


The court directed Balduin to begin. | 
He ſaid, the general poſition was clear, that offenders 
tn only be indicted and tried by juries of that county in 
wich the offence was committed, This nicety was for- 


Ii perſon received a mortal wound in one county, and 
led in another, the crime could not be tried in either; 
t Hale's Pl. Cr. 163. 2 Hawk. 220. f 34, 33, 36. 
lach. Comm. 303. Stedman's Cafe, Cro. El. 137. Ki- 
ard L homas's Caſe, ibid. (in which, the indictment be- 
by, that the defendant at the caſtle of Lincoln falſely de- 


& 1 Salk, 288. Such being the general principle, the counſel 
ir the proſecutor muſt endeavour to diftinguiſh this caſe, 
y ſome of the clauſes in the charters found by the ſpecial 
dit, They will probably rely on the clauſe in the 
arter of Ric. 3. But, by that clauſe, the juſtices for 
tte covnty at large are only authoriſed to enter into the 
bom, and to enquire of things there which had ariſen out 
# the county of the town. The true meaning of this 
unter was, to give the uſe of the Bo2th-hail to the Jadgts 
ud juries for the county at large, and to authoriſe their 
Neceedings there, relative to matters within their juriſ- 
ia. At the Od Baiky, which is within the city of 


grand and petty juries for the 


werly carried ſo far, that, till the ſtatute of Hdw. 6. (a), 


lurcryft, for the proſecution, and Baldwin, for the defendant. 
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pled, without ſhewing in what county, he was diſcharged,) 


the ci Lan, 1 22 | | | A 

| juries for the county of Middle/ax ſit to try offences 
jon anitted in that county; but, When perjury has been 
ed there on a trial before a Middleſex jury, ſuch | 


Fury is never tried by a jury of the county, of Afiddleſer, 
it by one of the __ London, In the celebrated caſe, of 
Laich Canning after a proſecution at dhe Old Baily for 

: A crime 


* 


(s) 20 3 Edw. 6, 6. 24. Vide 1 Hawks PL Gre 6. 31. ſ 13, 


* 4 , 2 * 3 r 8 
1 td 
1 


6 a 4? 0 


l r 
Ar 


eee 
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witneſſes for perjury was laid in the city. In like manner 
G on a trial at bar in Nellminſter- hall, from Y, orkſbire fo 

againſt example, though the cauſe is tried by a Yorkſhire jary, | 
Govcn: perjury be committed by a witneſs, he muſt be indicted and 


© Anderſon 291.) which will probably be mentioned on thi 


L 795 ] ſiderable pains have been taken to enquire, if there is/an 


CASES IN TRINITY TERM 
a. crime committed in Middleſex, the indiftment of the 


tried by a Middleſex jury. In 2 Hawk. c. 5. f ig. wherd 
this caſe of Gloucefter is mentioned, and in the authoritic 
there cited, all that is meant is, that juries of the county 
fitting in the city may find and try offences committed ig 
the county. The caſe in Popham 16. (alſo reported i 


other ſide, ſeems to be in favour of the defendant, for il 
deciſon only was, that the juſtices of aſſize and paol de 
livery might fit in the city for things which happened withi 
the county; and, in a note at the end of the caſe, iti 
 faid, that, by the commiſſion for the county, a thing which 

happens in the town cannot be determined, albeit it b 
felony committed in the hall during the ſeſſions (a). Co 


- precedent, or inſtance, in the city of, Glouceſter, like 
. preſent caſe, and none has been found. No inconvenien 
will ariſe, if the court ſhould hold, that this indictmer 
cannot be ſupported, . becauſe the verdict ſtates, that th 
are grand juries in the city, who may find offences com 
mitted in the Booth- ball, 48 
.  Bearcroft, for the proſecution, argued, that the perju 
having been committed on the trial of a county cauſ 
it muſt of neceſſity be taken, that, at that time, the ips 
where the offence took place was part of the count 
at large. It is no uncommon thing for the ſame ſpot 
be conſidered, for different purpoles, as being within di 
ferent juriſdictions. The ſpace between the high and | 
water marks, when dry, is within the juriſdiction of tl 
ſheriff, but when it is overflowed, the ſheriff and A 
miralty have diviſum imperium over it [1]. Before il 
charter of Ric. 3. this ſpot was clearly part of the coun 
at large. By the ſtatute of 6 Ric. 2. c. 5. the juſtices 
aſſize and gaol delivery are to fit in the county tow 
of the different counties; by 13 Edu. 1, c. 30. 1 
at NM Prius are to be held before the Judges of Aſſia 
and the authority of the Judge at N/ Prius is by 
commiſſion of Aſſize, as is laid down by Lord Hol 
Sall. 454 [+170]. By giving authority to the] 
for. the county at large, to try county cauſes v 
the limits of the town, the charter of Ric. 3. 1 
the place where they fat part of the county at 


(a) Pap, 17. - [+190] 3 Blachf, Coun. 60. 
[x]-Fiden Co. 107. wad 1 | 
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for that purpoſe, The trial on which the perjury was 
committed was at Ny Prius. The whole proceedings 


x that time, part of the county. All the Judges 


greed, that they might fit in the city for county cauſes, 
ad that the king might, in making a ſeparate county, 


the county from which it was taken had in it before. 
y the ſaving in the charter of Ric. 3. all that appertains 
th, and is connected with, the execution of commiſſions 
for the county is neceſſarily ſaved. It is true, that a 
felony committed in the hall during the aſſizes for the 
county, muſt be tried in the city, becauſe ſuch offence 


niffioners for the county. The caſe in Popham is more 
materially reported by Anderſon, and be ſtates, that the 
Judges were of opinion, that it was the intent of the 
charter, that the town of Glaucgſſer ſhould continue, for 
the purpoſes mentioned in the exception, to be part of 
the county at large. It may be true, that indictments 
bor perjury before Middleſex juries, at the Od Bailey, are 
kid and tried in London, but no inference can be drawn 
dom thence with regard to Gloucefler, There may be 
ne particular proviſions for that purpoſe in the charters of 
Lad, which charters are confirmed by act of parlia- 
nent, Perhaps the proſecution, in the preſent caſe, might 
be in either county. In point of law, the Booth-hall was, 
x the time, in the county at large, and, in point of 


ſoot kit, and local ſituation, in the county of the city, and, 
0 di lterefore, the offence might be ſaid to have been com- 
nd lo nitted either in the one or other. | 


ned, to be the better opinion, that the crime might bg 
kd in either county; but the queſtion now before us 
„ Whether it could be laid in the county at large. The 
doubt before the Judges, in the caſe in Popham, was, 29 
Mr. Baldwin ſtates it, (viz, whether the Judges could 
it in the city to try matters ariſing in the county at large.) 
But it is material to ſee how it was ſolved. In the time 
1 Ric, 3. the town was part of the county at large, 
I his charter it was made a diſtin& county, but with 
exception, that the Judges for the county at large 
night ftill try. cauſes there. The King cannot by his 
er give Judges a power to try in one county of- 

8. N another. 2 
ore the es 2s 1 Anderſen. 

but, it was — 3 he 8 the city 


* 


N THE TWENTY-FIRST YEAR OF ROROE . 


fre and except part of the juriſdiction within it which 


Lord MansrieLD,—lt ſeems to me, as at preſent ad- 


That was admitted in , 


© 
1781, 


vere void, unleſs the Booth-ball be conſidered as being, The has - 


againſt 


] Queen Elizabeth's time, in the caſe reported by Popham, Govon. 


z entirely unconnected with the execution of the com- C 796 ] 


— 


„ 
1761. 


: The Ee 


againſt 
a Goven. | 
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hole court ſeems to think, that the indiftment may de 
been, to lay the indictment in the city. 


exactly how the caſe ſtands; there may be an act of 
Which ariſe in the county of Middleſex, Here, I think, 


Judges a er to try in one county, facts arifing in 


[03] In Bullech'v. Barrow, B. N. E. quiry. But the court held, tht 
27 Geo. 3. it was objected that the Bvoth- there was a foundation for the 
ball was not part of the county for tion, the party had waved it by 4 
the purpoſe of 'executing writs of en - pearing there. | 

1 


bas many charters and cuſtoms confirmed by a8 of pars 


\ -CABE'S IN TRIN re Thaw 


cauſe in which the perjury was committed, as Wiel 
in the county at large, and the witnefs' was examined 
and the crime committed, in the county at lurge. This 
diſtinguiſhes the preſent caſe from that of the Ge 

which ſtruck me firongly at firſt, The eiey of — 


liament, and the cuſtom of trying offences committed in 
MHidaleſex, at the Old Bailey, has probably been conſirmel 
by act of parliament ; for otherwiſe it world be void. 
WilLEs, Fuftice, If it had not been for the cafe of 
the Old Bailey, I ſhonld have had no doubt; but, with 
regard to that, there is no occaſion to ſuppoſe a grant 
or cuſtom confirmed by act of parlizment, becauſe the 


laid either way, and, at the Ou Baily, the uſage has 


 ASHHURST, "+ gg argument can be drawn from 
the practice at the Old Bailey, unleſs we knew more 


parliament enabling the Judges to try matters there, 


the indiftment would have been good either way, The 
King cannot, without an act of parliament, give the 


another. Therefore, the meaning of the charter muſt 
have been to continue the town as part of the county t 
large for the purpoſe of trying county cauſes. 

BULLER, Je am of the ſame opinion. There is 
no way of ſupporting the judicial proceedings at Glourefter, 
from the time of Ric. 3. but by conſidering them as 
having been had in the county at large; becauſe I take 
the law to be clearly as my Lord and my brothers hare 
ſtated it. We haye no authority to compel a jury to 
come, or to adminiſter an oath, out of the county wher 
the matter arifes. Therefore, the meaning of the charter 
muſt have been, to leave the place as of the county 
at large. I am very ftrongly inclined to think the in- 
diftment might be Ft in either, but, if * is a di- 
ference, I think this the moſt proper way Y. 
| The defendant 'was his dy brought up for judgment 
when BuLlLtR, ice, read the report of the evidence 
and Dunning was heard on his behalf; after which, thr 
court obſerved, that, from the tate of the evidence, che 


conviction appeared extraordinary, and Hinted chat 2 ber 


„ 


— 
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al would be proper. Dunning ſaid, he ſhould have 
= a motion for that purpoſe, if he had thought it was 
competent, after ſuch a long interval of time fince the 
conviction. Upon this, Lorg MansFitLD declared, that 
i was till competent, becauſe the report of the evidence 
coming regularly now before the court, if enough appeared 
to raiſe an inclination in them to think the defendant 
coght not to have been convicted, they could only grant 
2 new trial, or poſtpone for ever pronouncing judgment; 
for that there would be an abſurdity in a judgment on a 
conviction for perjury, where a fine of a ſhilling ſhould 
be im ſed as the puniſhment . 
5 | A new trial awarded (a), 


(1) Yide Bir v. Barlow, E. 19 Geo 5. pray Þ- ini 


The End of Tzinity Term, 21 Gzonas III. 
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1781. 
The King 


againſt 
| Govon. 


[ 798 ] 


e 
PRINCIPA L MATT ERS. 
* eee eee — N | 


N. B. The letter n., by itſelf, or followed by a number, thus, 
n. [1], n. ['2 ], fc. indicates that the paſſage referred to is in 
one of the notes marked with numerical characters; n., fol- 
lowed by another letter, thus, n. (a), n. (5), c. that it is in 
one of thoſe marked with letters; followed by this mark 4, 
thus, n. [4], that it is in one of thoſe added in the ſecond 
Edition; and followed by this mark | c]; thus n: [5], 
that it is in one of thoſe added in this third Edition. 


Where the point mentioned has been determined in any of 
the caſes reported, either in the text or the notes, the name 
of the caſe and the term of the year are added; the mark + 
is prefixed to all the new articles in the ſecond, and the 
mark cy to all thoſe in this third Edition. 


N | 


A 25 
ABATE MEN 7. NOT ANCE, 5 
J F an attorney is ſued by original, in ns. of Sneha, No $25; go 


any ation he may 7. 8, 9, 10% 15s W 


a T v 
e in abatement ; Comerford. vp. | 
; . > 20G. 3. Page * 12 to 314 . « ACKNOWLEDGMENT, 
NDICTMENT, No. 2. In- 5 
1. Evidence of the acknowledgment af 
Rn "a 5 eee by an obligor, does not 
A |  - ſuperſede the neoeſſity of producing 
ABANDONMENT. — — _—_ 
Vs l»zuxancs, No. 10, 12. Wo.” Pe 216, wy 


*% «eV 


— 


AN of the Principal Matters. 
2. Nor in an a&ion by the afigneer of a 6. Nor againſt the cc, for imprifn 


bankrupt, when the petitioning cre- 
ditor*'s debt ariſes on a bond; Abbot 
v. Plumbe, T. 19 Gen, 3. 
Zig © men 
3. An acknowledgment by one of 
| ſeveral drawers of a joint and ſeveral 

promiſſory note, will take it out of the 


ſtatute of {imitations as againſt any of 


the other drawers, in a ſeparate ac- 
Aion an the note againſt him; Mbit. 
em v. Whiting, E. 21 G. z. 
| 552, 653 


ACT of . Bankruptcy | 2 3 
Vid: Bauxzurr, No. 3, 4, 5, 7, 2 
es 1078118 


ACT y Parkomev. 
Fide Srarvrz. 


Acro nn, Sc. 


2; Adio non goes, in every caſe, to the 
time of phathng, not to the commence- 
ment of the Adios; Sullivan v. Mana- 
tague, H. 19 GC. 3. 112 

2. But guere, as to that point, 
Jince BEuans v. Proffer, B. R. E. 

298,3. © 112 116. n. It 47 

Aerion 
1. An action on the caſe will lie for 
ng ag facts in a return 
to a mandamus. - 158, 159 
2. And if thereturnWfalſe inſubſtarice 
though it be true in words. 159 

3. And againft the Bank, c. for re- 
-o to transfer ſtock ; Rex v. the 

* of England, M. 21 . 3. 
| .524 40,527 

4. An action will not lie for a malijous 
proſecution, without ſhewing, in the 

, declaration, that the oi 

- - termjexted ; er v. new, 7. 


19 G. - 3 
+. A 0 will not be, * 
Peace Aer, for arrifling a perſon 


4 Nut on a charge of felony, with- 

out a warrant, although it turn out 
that no felony was committed; Sa- 
wm v. Payne, E. 20 Gee. 3. 
| 339, 360 


Page 


iginal ſuit is 


ment in conſequence of a capture 23 


Prize, although the ca | 
bas been Nied; 14 Off 
„A. 21 G. 3. Page 594 w 61 
7. Nor for goods taken 1 3. g 
prize by the joint operation of a fleet 
and army; Lindo v. Rodney, B. R. . 
22 Geo. 3. 613 n. to 620 U. 
8. Nor againſt a „br i or his officer for 
having arrgſed a. certificated 
a diſebarged infolvert debtor, a peer, 
a party to a cauſe, or a wine, 
eundo vel redeundo ; Tarlton v. Fiſter, 
E.24 C. 3. 6571 6 677 


+ACTUAL ENTRY. 
1. In what caſes neceſſary; Vit Ex- 


TRY. 
2. Fide Aeg16nment, No. 4, 5. 


FACT U AL RH. 
f Fide Ass16xmenT, No. 4, 5. 


ADMINISTRATION, ADMINI- 
STRATOR. 


1. An adminiſtrator, having recovered 
a jul ment for a debt due to the in- 
needs not declare as admi- 
niftrator in an afHios on the judg- 
ment; \Grazeford v. Whittal, B. A. li 
13 G. 3. 4, n: [IJ 5, n. 
2. If he does, it is ſurpluſage ; Craw- 
fond v. Whittal, B. R. H. 13G. 3. 
4, U. [1], 5 . 
3. And it is no objection on a feria 
demurrer, in ſuch ns, s 10 15 
not made profert of the letters 
tech Crawford v. Whit, 
B. R. H. 13G. 3. 4, u. II, 5, 8. 
4. The eſſecht of an alte bir ing 
e the Kings . 
felony, if the ordinary grant ſci- 
ters of adminiſtration to J. in conſe· 
quence of a avarrant from the King, 
and they run in the uſual ſorm, r. 
44 to pay debts, Ec.“ though with 
this additional clauſe, * for the uſc 
and beackt-of his Majeſty,” A. me 
be ſued by the inteſtate's creditors 
and ſhall not be permitted to impeach 
the validity of the letters of _ 


- Ls 


A Table of the Prineipal Matters. 


tration; Megit v. Ter, M. = 2 | ( ee 
C. 3. - _- Cage 542 to 54 ; N Ep $8. 
; Na No. 4. Ar- uin 2 artiern 
PagxTiCE, No. 1. Costs, No. Þ Inſtances where ſuch admiſſion is not 
5, 6. Feme Covert, No. 5. Li- ſufficient evidence. Vide Achnow- 
ATA Tou of Adi, No. 5. Cedgment, No.1, 2. | 
Pran, No. 14. SE£TTLE- 


urn, No. 3, 4, 19, 20. Srocs, ® AFFIDAVIT. 


N. £5 ls 1. Two or more defendants in different | 
' _ ations cannot be held to bail on ane 
ADMIRALTY. ; affidavit z Gilby v. Lockyer," T. 19 
1. The judge of a court of Admiralty G. z. - _»- Page 219, 21% 

in the Plantations may grant a certi- 2. Qu. If ſuch affidavit is not good 
fieate that there was cauſe for againſt the firſt perſon mentioned in 
the ſeizure of a ſhip as a ſmug, We > - — - 217 
after the ſentence ; Sullivan v. + 3- The fame defendant cannot be 
tague, H. 19G. 3. 106 to 109 held to bail in an afion of debt, and 
2. Such certificate may be granted by an action of aſumpfit on one affidavit. 
the judge of an appellate court of 248, n. [+64]. 

Admiralty z Sullivan v. Montague, + 4. And if he has been ſo held to 
H.igG.z. - = 1o6toiog bail (No. 3.) he will be diſcharged 
3. The ſentence of a foreign court of on common bail in both ations. 
Admiralty is concluſive againſt all the 218, u. {+ 64}. 
world, in all civil fuits, as to all 5. A defect in an original affidavit to 
matters within its juriſdiction, and hold to bai cannot be cured by a ſup- 
decided by the ſentence; Bernardi plemental one. 467, and n. [106]. 
v. Motteux, H. 21 G. 3. 575 to 580 (6. But, by the preſent practice of 
4. The juriſdiction over all matters of C, B. it ſhould r that it may; 
prize, and every thing conſequential Hobſan v. Campbell, C. B. T. 29 
to a capture as prize, belongs ex- (CG, 3. | - 467, n. [#1067] 
cluſively to the court of Admiralty ; 7. It is not ſufficient, in an affidavit to 
Le Caux v. Eden, H. 21 G. 3. 594 hold to bail, for the plaintiff to 
to 613. Lindo v. Rodney, B. R. II. ſwear, that the defendant is indebt- 
22 C. 3. G13, n. to 620, n. ed to him, in ſo much, upon promiſes ; 
5- The court of prize in the Admiralty Cope v. Cooke, M. 21 C. 3. 
s a different juriſdiction from the 467, 468 
ordinaty court of Admitalty, called q 8. Nor in ſo much in trover 3 Hub- 
the /nflance court, and is governed - bard v. Pacheco; C. B. E. 29 G. z. 
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by different rules. + Olds n. | 467, n. [“ 
6. Of the origin, nature, and juriſdic- 9. Vide Bail, No. 3, 6, 7. Baxx- 
on, of the court of prize. 613, xuer, No. 2. 
n. to 620, n. Ef 
7. Q. Whether queſtions on ranſoms «AFORESATID-” 


| not belopg excluſively to the „ 
Prize court. = 649, n. 650, n. The word © aforeſaid” implies and 
. Vide Pa1zE, No. 3, 4, 5» 6, 7. binds the party to an exact recital. 


a * 97 
ADMISSIBILITY of Evidence. 5.4 


I Conroxation, No. 6. Evi. © «AFTER? 


art,” ed If a. fatute limits a proceeding againſt 
| 2 a party to ſix” months, a year, Se. 
ADMISSFON of "Corforagors. after an act done, the day on which 
Flt Ae, No. 1. che 24 was done in to be reckoned 


— 


_ in the fix months, year, &c.; Rex 
v. Adderley, I. 21 G. 3. Page 463 


; 
. 
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AGENT. 
1. An agent's bill to an attorney in thi 
country may be taxed by the Maſter ; 
' Dixon v. Plant, M. 19 G. 3. 199, 
n. ft], 200, f.; Ex parte Bearcroft, 
C. B. B. 7 3. 00, n. 
2. Payment to the agent for the at- 


tornzy of a party, is not payment to 


the 3 Tates v. Frerllaon, H. 
N CY ! 


=" 623, 624 


Yz. But if the agent in town take 
money out of court which the de- 


fendant has paid in under a judge's 


© money,” an "agreement between 
the ſutler and contractor for for 
that the latter ſhall allow the "#10 
a ſum of money for each ration of 
forage allowed for the whole number 


of horſes, and ſhall retain the forape, 


is void; Wilks v. Baldwin, M. 21 


8. 


2 3. — - Pa —_— 
An officer or failor 2K Rep 


to ſerve on board a letter of marque, 


for certain To during the voyage, 


and a ſhare of all prizes, i . 
taled to any r 


part of the wages, if 


the ſhip is taken before ſhe compleat 


order, but ifregularly, that ſhall bind 


the plaintiff, and be a waver of the 
irregularity; Griffiths v. Williams, 
. R. E. 27 G. 3. 624, n. [CF] 

4. Vide Sxtxrer, No. 3. f Unves 
| Sheriff, Nv. 2. | | 


- AGREEMENT. 


1. An agreement to accept a bill of ex- 
change may amount to an acceptance. 
; r 299 
2. Several owners of differegt ſhips 
having entered into à bond to a 
truſlee, binding themſelves and their 
aſligns, to indemnify each other, to 
a certain amougt, if any of their 
ſhips ſhould be loſt, and one of them 
having ſold his ſhip, and ſhe being 
afterwards loft, the others are not 
liable under the bond, unleſs the 
vendor has ſold, together with the 
ſnip his iotereſt in the agreement of 
indemnity ;; Ayres v. Wilſon, E. 20 
G : 


- Go $54.8 3, 386 
3. But, if the vendor had agreed with 
the, yeadee 20 pay him ſo much if 
the ſhip ſhould be Joſt within a given 
time, and the ſhip had been loſt 
within that time, it ſhould ſeem that 

the vendor might ſue the others. 
7 3886, n. [17] 
ng contracted to 


4. Government havi 


Furniſh forage for a certain number 
of horſes to be oy by a ſutler, and 
_ the contractor 


forage having 


6. 


her voyage, although he ſhall hay 

been ſent From the ſhip, beit the 
capture, as prize-maſter on board a 
prize taken by her in the courſe of 
the voyage; Abernethy v. Landal, 
M. 21 G. 3. 539 60 642 


In an action on an agreement to 


deliver poſſeſſion of certain premiſes, 
ſubject to the forfeiture of a ſtipulat- 


ed ſum on failure by either party, 


the perſon who was to deliver poſ- 
ſeſſion cannot ſupport an action for 
the forfeiture, although he aver that 
he was ready and willing to deliver 
the poſſeſſion, &c. without ſhewing 
in his declaration a poſſeſſory title in 


bimſelf;  Zuxton v. Robinſon, H. 


7. 


21 G. 3. = 620, 621 
An agreement to pay a ſum of mo- 
ney to the aſſignees of a 

when his certificate ſhall be allowed, 
whereby a creditor is induced to ſign, 


| (although the money to be paid is 


I, 


Pu. Sag office of algermas- 


for the benefit of all the creditors,) 
is void under 5 Geo. 2. c. 30. II; 
Jones v. Barkley, J. R. M. 21 C. 3 
VP F, b. to 698, u. 
Vid: AnxwitTY, No. 3. , 4% 
$1GNzr, No. 8. AsSunFurr, 
No. 10. BILL of Exchange, No. 8. 
Bond, No. 1, 2. Covtnant, No. 
2, 20, 21. Demann, No, 3. 
Equity, No. 2. OrTiony Usus, 
No. i, 4+ 


ALDERMAN. 


* 4 
ys 8 


157 
2 Ag 


xcllable to ſerve the office of conflable, 
3c Page 536 


bill, (at leaſt 
. that the 
plaintiff is an ali 3 
Blackburne, E. 21 G. 3. 641 to 649 
+2, But that point] (No. 1.) was after- 
| ined otherwiſe; Fiſber 
v. Anthon, Cum. Scacc. M. 25 G. 3. 
650, n. [+132] 

13. An alien enemy 22 the 
municipal law af this country ſue for 
the recovery of a right claimed to be 
vired by him in afual war; 
Filer v. Anthon, Cam. Scacc. 
650, n. [f 132] 


ALLEGAT ION. 


1. Allegations of facts impertinent to 
the — are ſurpluſage, and need 


dot be proved. — 667 


2, Such allegations will be ſtruck out, 
upon motion, and cofts allowed. 667 
3 Allegations of facts immaterial but 
relative to the title of the party, 
though not neceſſary, yet, when in- 
troduced, muſt be proved, other- 
viſe the plaintiff will be nonſuited; 
Briſow v. Wright, E. 21 G. 3+ 

665 to 669, 668, n. 
(7 4- Bat that rule holds only in caſes 
of records, and written contracts. 


669, n. [+13807F] 


ALTERNATIVE. 
Of limitations which can only take 
elfectin the alternative. 504, n. 505, u. 


AMENDMENT. 

1. The name of the attorney in the 
paintif®s warrant may be altered ſo 
4 to make it correſpond with that 
in his declaration, after error brought 
and the variance between the war- 


nant and declaration affigned for 


mor; Richards v. Brown, E. 19 
63 =» 114 11g, Cn. [1] 


be no defence in 


* 
B 


| by Table of the Principal Matters. 


| An alderman of London's not com- 2. 80, a miſtake in the addititn in the 
warrant of attorney may be amend- 


ed after error brought. Page 115 


3. So, the firname of the attorney in 
the declaration-may be amended and 
made to correſpond with that in the 


warrant after error a, 115. 
| $ n. [1 
4. A judgment may be amended by 


changing it from * dt bonis proprice”? 


to © de bonis teflatoris, f, Is.” after 
error brought. 115. n. [1], 116,;n. 


5. So, if the judgment do not ſay that 
the damages occg/ione detentionis debits 
were awarded ex afſenſu ſuo, it may 

be amended though that has been 


aſſigned for error, - 116, n. 
6, Amendments of omiſſions in matters 


of form may be made after error 
brought. „14 


. And even after, the record has 


been ſent back from- the Exchequer 
Chamber; Green v. Bennett, B. R. 
E. 27 G. 3. 113, 6. [1 
8. There is no difference between 
civil and penal afions as to amend- 
ments at common law; Goff (gui 
tam, fc.) v. Popplezwell, B. R. M. 
29 G. 3. 114, u. [c 
9. But the court will not permit 
the ſums and dates in the declaration 
to be amended in ſuch aftions (No. 
8.), as in actions for uſury, after the 
time limited for trying the action is 
expired. 114, u. [05 
10. A clerical miſtake in a return to a 
mandamis may be amended after the 
return has been filed ;. Rex v. Lyme 
Regie, E. 19 G. 3. 133 0 137 
11. When there has been à general 
verdict and entire damages 1 ke 
counti, ſome of which are bad and 
evidence was only given that applied 
to the good counts, the.yerdi& may 
be amended by the Judge's notes, 
and entered for the plaintiff only on 
tze good counts; Eddowes v. Hop- 
tins, E. 20G. 3. 336 to 378. 730, 
731. Taylor v. White, T. 21 G. 3. 
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” ,AMOTION. - 
Vide CoxroratiONn, No. 1, 2, 3. 
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$9 ANCIENT 


chem. Be 
| „ Power, No. 2. 


* — > 
— Dr carey 4 2 


| 
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ANCIENT Deng 
Nu Tur. 


"ANCIENT A 
N Decuanarion, Nov r. 


ANNUITY. 
1. H an annuity is ſecured by a bond 
and allo by a deed of covenant, 
| though the: bond bas been ſorſoiled 
prior to the di of the grantor 
undder an be, ad, he ſhall be 


Fable to an adios on the covenant, 


for payments aceruing aſter the diſ- 
- charge; Conwel v. Hooke, M. 19 
Gy + Page 9 to 101 
2. But grantors of annuities diſcharged 
under the inſaldem ad of 18 Geo. 3. 
c. $2: are protected from future 


payments by $ 30. of that a 100 
S 


3. By an expreſs agreement, the obligee 
of an annuity bond may wave a for- 
fawuure for non-payment on the day, 
ſd as to be entitled to recover future 
payments, although the obliger has 
been diſcharged under an inſafvent 
act, between the time of the for- 
feiture, and the action brought; 

Webſter v. Bannifler, E. 20 G. 3. 
8 393 0 397 

4. If an annuity ond has been for- 
feited before a bankruptcy, the an- 
nuity may be valued; and the value 
proved under the common. 523 

5. If an annuity bend — been forfeited 
by ſlippmwg the day of paymem, the 
ä extinguiſhed by 

a buniruptry and certificate ſubſequent 
to the forfeiture, although the ar- 

_ rears ſhall have been paid previous 

to the bankruptey; Mille v. Miller, 

. 21 C. 3. 19 to 524 
6. L. Whether a bond for ſecuring 


-- an annuity is within 4 & 5 Am. c. 


16. f 12. giving the plea of /otvit 
ö 520 to 524 


APPARITOR. | 
2. An apparitor cannot ſue in the /þi- 


20 C. 3. 353t0 3% U 357, U. [5] 


Campion, E. 27 G. 3. 2 ei 


2. Vid Paenisirion, No 3. 


APPEAL. 
1. The juffices are bound to receive an 
appeal from an order of renucal, if 


tendered at the next quarter 
although no netice of an | as 
been given; Rex v. the r of 


 Glaucefterſbire, E. 13 C. l 
2. F the pariſh 9 which auger 
been removed is at ſuch a diſtance 
kr gr not time to lodge an 
appeal at the er imme 
Gay 9 5 
the juſtices are bound to receive it 
at the ſeſſions next enſuing · ſuch be· 
ing the true conſtruction of 13 U 14 
Car 2. c. 12.; Rex v. the uſlices 
of the Eaſt Riding 1 Tel 
19 6. 3. - uon 
3. No lies from an order of juſ 
tices for the relief” of a pauper ; Rex 
v. North Shield, H. 20 G. 3. 331 


e e 
4. An appeal lies from the law of 


court, in matters relative to calls to 
the bar, to the 12 Judges at Ser- 
Jean s Ian; Rew v. Gray's Ian, E. 


5. A judge of appeal from the Adni- 
raily juri ſdictions in the Flaualion 
may certify probable cauſe of ſeizure. 
Vide Adviralty,. No. 2. 


6. Appeals to the cen of ap- 
peals from judgments by the com- 
mifſioners of exciſe, and to the quo- 


ter ſeſſions from judgments by jul 


bd * 


tices, in caufes and proſecutions for 


-  forfeitures and offences agaiolt the 
r 


c. 16. 5 3. - 551, 552 


a — 


APPORTIONMENT, 

1. Apportionment of premium. Vid 
igen No 42, 43+ 441 451 
40, 47- 

2. N of prizes taken by 
tu or move privateerrs Vid Pur 
9 AP. 


afpRENTICE, APPREN- 
TICESHIP. ew 

1. At apprentice” is not gui, nor 
ranfſile to perſonal repreſenta- 
. 
1, Settlement by apprenticeſhip. © Vu 

Szrritutur, No. 3, 4. | 
5. Vide Covenant, Ns: ti. 


ARBITRARY Fine. 
fide Fx on admiſſion, Ne. 


ARREST. 


n Acrion, No. 5, d. Pexce- 
Of, Pracrich No. 8: + 


AlL. 


ARTILLERY. 


Horſes employed in drawing the artil- 
lery are billetable under the mutiny 
af, whether they belong to the 
ordnance or are furniſhed for the ſer- 
vice by contra; Read v. Millan, 
7. 20 C. 3. 422 to 426 


ASPO AVI 
i Cos rs, No: 19. 


ASSIGNEE, ASS TGNOR, 
ASSIGNMENT. 
l. An affignee of a bankrupt, a devifie, 
and a perſonal repreſentative, are aſ- 
hynees in law to the purpoſe of be- 
ing liable to actions on a covenant 
for rent in a /eafe to tlie bankrupt's 
@rviſor or inteſtate. - 184 


Agnment which will occaſion a for- 
under a proviſo not-to aſſign. 
194; Dem v. Sheggrj-'B: R. J. 21 
6. 3, - - Mn [201 
A laſe may be aſſigned to a feme 


4 Tab of th Privial Mathers 


* Qu. If the transfer to them is an 


. 


tion, the leſſor cannot declare againſt 
I ces or ate 
of all the eſtate, right, title, inte- 
reſt, ge. of the mortgagor, even af- 
ter the mortgage has been forfated, 


unleſs the morigagee has taken ar- 


: tual poſſe lon Eaton V. Jacques, M. 
21 G. 3. Fee 355 to 461 


5. But, under an abſolute aſignment of 


a term, the aſſignee may be fued on 
the covenants, before he has taken 
actual po Non; allen v. Reeves, 
B. R. M. 22 G. 3. 461, 5. [3], to 
Foe: n. 

6. An aſſignee takes the thing? 5 - 
ed ſubje& to all the equity to which 
i the original party wag ſubject. 636 


7. Difference between an under-leaſe 


and an aligoment. Vid: Lease, 


8. 10. 


No.5, ; 
8 The e tered” Aled 


. againſt as ſuch, is not liable for rent 
* accruing after he has alfoned over, 


though it be ſtated that the Ad - 


was à party executing the a 
ent, and apreed, thereby, that che 
erm, Which was determinable at 
his option, ſhould be abſolute ; Chan- 
cellor v. Poole, T. 21 C. 3. Wir 


A 
# The authority. of the jutlyer at Ni 


Prius is by the commiſſion of aſ- 


ſize; - - | 799 
ASSUMPSTT. 

1. {ndehitatus afſumpit will lie on the 

judgment of a foreigncourt without des» 

elaring upon or proving the grounds 

and cauſe of action on which the judg- 
ment went;  Grawford-v, Whitta!, © 
B. R. H. 13 3. 44m finn. 
Plaiſtom v. Nan Lam, Cam. Seacc. 
* 1 0 6. 7 
2. Aſſumpſlt is a proper form of action 
although, there has been an expreſs 
warranty; Stuart v. Wilkins, Il. 
19 G. 3. — 18 to 21 
3. And although the warranty is of 
ſomething/paſt or then exiſting, 18 

by to 21 


Bb „ Afungſt 


- 


8. E. If gt for money laid cut 
4 | caſe ( 0. 6.) - ; 


A Table of the Principal Matters. 
4- Aſumpfit for money had and receiv- | 


ed will not lie when the money has 
been paid on a contra# which the 
other party contends'to be ſtill open ; 
Weflon v. Downes, M. 19 G. z. 
3 Page 23, 24, & n. 

5. Indebitatus afſumpſit lies upon an or- 
der to pay money made under che 
anthorixy of an a# of parliament ; 
Rann v. Green, B. R. 19G. 3. io, 
n. 402, 403, & n. (m), Brown v. 
Bullen, E. 23 G. 3. 
6. Aumpſt for money had and re- 
ceived will lie, if A. having obtain- 
ed poſſeſſion of goods entruſted to 
B. by C. to be fold at a fixed price, 
— 


either to return them to B. 


or to pay the fixed price, and B. 
being threatened with an action by 
C. pays him the price, for A. ſhall 
be preſumed to have ſold the goods ; 
Longchamp v. Kenny, E. 19 G. z. 

1370 139 


7. But, in ſuch a caſe (No. 6.) the 


plaintiff muſt haye given the de- 
ſendant notice of the nature of his 
demand, becauſe a party ſhall not 
be permitted to avail himſelf of the 
- generality of a declaration for money 
had and received, to ſurprize the 
defendant. - 138 


and expended would lie in the above 
Afumpft will lie againſt = 

» Aſſumpfit will lie againſt the aſſig- 
: nees of a bankrupt or a creditor's 
ſhare under an order of the commi/- 
fioners for a dividend ; Brown v. 
Bullen, E. 20G. 3. 407 to 410 
10. If the declaration_contain a count 


on a ſpecial agreement, and alſo 11 | 
ail 


neral counts, though the plaintiff 

in proving the ſpecial agreement, he 
may go into evidence on the general 
counts; Payne v. Bacomb, E. 20 
G. | - 65 1 


23. L 
11. Afſumpfit will lie for a fine aſſeſſed 2. l he cuſtom of fore; attachment in 


on admiſſion to a copyhold eftate. 728 
& n. [3] 


12. In ſuch a (No. 11) you muſt 


prove that the ſum laid to have been 
aſſeſſed, does not exceed two years 
value of the eſtate, vide Finz on 
adnyſſion, c. No. 1.) becauſe you 
eunnot recover a leſs ſum than that 


13. Q. Whether, in ſuch amin (No. 


407 to 410 


aid in che declaration. Page 141 
D. [4], 732, n. 


11.) you may declare that two years 
value was afleſſed as a reafonable 
Ane, without ſpecifying a particular 
ſum. 15 731, n. 732, n. 
+ 14. The declaration in ſuch action, 
(No. 11.) may ſtate generally, that 
the defendant was indebted to the 
plaintiff in ſuch a ſum, (viz. the 
amount of alſ the fines due, ) for rea- 
ſonable bnes due and payable to 
him; Whitehead v. Hunt, B. R. H. 
24 C. 3. 727, v. [5 
(F 15. So, a general indebitatus af- 
ſumgſit will lie for tolls. 128, n. [C 
16. In aſſumpſit on a policy of inſurance, 
as for a total loſe, an average hs 
may be recovered. 732, n. & n. (#) 
17. Vide Bit of Exchange, No. 20. 
Coxs1DtRaTION. RaxsoM, No. 
1. Tirrx, No. 4. N 0 


ASSURANCE, ASSURED, 


— 


ee w oo. 


ASSURER. A 
Vide InsvraAnCE. 7 
1 * AT. * re 


+ 1. Under the words, „t and from * 
© Jamaica,” in a policy of inſurance 
the ſhip is protected, (till her depart- 
ure on her yoyage,) in going all 
round the iſſane. 4370, 
+ 2. 24, If „ all my eſtate af ſuch a 
* place,” are ard, in a will, de. , | 
ſeriptive of local ſituation only, or of 

a feegſimple intereſt, = 43? ed a 

+ 3. 2u. If there is any difference in of i 
that reſpe between the words af TA 
and “ in.“ - 434 has 


| . | haz 
ATTACHMENT. * 
1. Attachment of money in the Plat dulne 
tations, Vide Banxruer, No. 19. * 
che city of London has been ceriißed ff tx th 
by the Recorder. 379. 3508 en 
+ 3: And therefore the court mult take 
notice of- it. IST 7 
4. The form of proceeding on a fe. _ 
reign attachment. 1 * 
5. In what caſes the proceeding agult Ut 


2 Heri after be has gone 


office ſhall be by attachment, and 
yhen by diftringasr. Page 464 


No 4, 5+ Wirwess, No, 3. 


ATTORNEY. 


1. If an attorney has been ſtruck off 
the roll, (though at his own requeſt,) 
ud called to the bar, the court 
would not permit him to be put on 


7 the roll again; at leaſt not unleſs he 
50 has been diſbarred upon application 
af for that purpoſe to the Inn of Court 
+] where he was called ; Ex parte Cole, 
oy L. 7 3. - 114 
bor tt. The court will lay an attorney 
(4 who has been ſtruck off the rol! at 
20 tis own inſtance, and applies to be 
No. reſtored, under the terms of taking 


v0 advantage of his privilege in any 
ion then depending. 114, n. 

| {+ 49] 
A warrant of attorney may be en- 
tered at any time, pendente lite. 115 
|f an attorney's bill has been de- 
iered a month and not referred for 


lexation, the defendant, (in an ac- 


| from bon brought upon it, ſhall not be 
urance p:mitted to queſtion the reaſonable- 
Jepant- tes of the items at N Prius, nor 
ng all before the ſheriff ; Milliamt v Frith, 
170, f. ig E. 3. 198. Hooper v. Till, 
ſuch a 1.19 6.3. - 98, 199 
il, de-. lt is not neceſſary that an attor- 
yy ot of kty's bill ſhould have been deliver- 

434 td month, to entitle him to /et it 
ence io & in an action brought againſt him, 
is © of t bring ſ»fficient for that purpoſe, if 

43+ has been delivered long enough 


vhare been taxed. 199, n. [+ 63] 
if part of an attorney's bill is for 


conveyancing or parliamentary 
, the Maſter has power to 
WU the whole. - 199, n. 111 
bet not if the <vbole is for convey = 
N oe, — 129, n [1] 
Fry cannot change his attorney 
the leave of the court; Mac- 

0 v. Roriſan T. 19 C. 3. 217 
worney has a ken on his client's 
beds, papers, or money, for his 
2 104, 105, 238 


( Paac ric, No. 9. SHERIFF, | 


done in court, and the reſt 


A Table of the Principal Matters: 


10. And may obtain an order to ſtop © 
his client from receiving money re- 
covered in a ſuit in which he was 
employed for him, till his bill is 
paid. - Page 238 

11. N. If he give notice to the other 
party not to pay the money over to 
his client, becauſe he has no other 
ſecurity for his bill, whether he can 
recover againſt ſuch other party, if he 
pay the money over after the notice. 

| | 238, 239 

12. Unleſs ſuch notice is given, the par- 
ties may compromiſe the debt and 
cofts, and the plaintiff releaſe the 
defendant, without the intervention 
of the plaintiff's attorney, who in 
ſuch ab will have no remedy for 
his bill againſt the defeadant 3 Welſh 
v. Hole, M. 20 G. 3. 238, 239 

13. An attorney cannot be ſued by 
original; Comerford v. Price, H. 20 
G. 3 2 312 to 314 

114. But if he is, he is not entitled to 
be diſcharged on ſerving the ſheriff 

with a vrit of privilege, but muſt 
plead his privilege in abatement. 314, 
| | n. II 85] 

15. The juriſdiction of the county court 
of Middleſex, does not extend to at- 
torneys; Wilſhire v. Lloyd, E. 20 

G. 3 = - 3815 382 
+ 16. And a defendant who reſides 
within the juriſdiction of that court, 
is not entitled to the benefit of the 
ſtatute of 23 G. 2. c. 33. if the 

laintiff is an attorney; Huſty v. 


17. But the juriſdifion of the court 0 
conſcience tor Weſtminſter does e i 
to attorneys. , * + rn 

18. An attorney cannot be bail. 73 

n. [i] 

19. Nor the clerk to the defendant's 
attorney; v. Vautrin, B. 
R. T. 18 G. 3. - 467, 9. 

O20 But, in a criminal caſe, the 
attorney for the defendant may be 
his bail; Rex v. Boeves, 467, D. 

ales. Fi Too) 

21. An attorney cannot be leſſee in an 

466, n. [1], 467, u. 

422. And is not io 


. | "Bb 2 
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23: Payment to the attorney is pay- 

ment to the principal. Page 624 
24. Fide ActenT. AMznDMENT, 
. No. 1, 2, 3- | - 


— 


ATTORNEY General. 
Vide InrormaTION ex officio. 


ATTORNMENT. 
1. Attornment is not neceſſary in any 
© - eaſe fince the ſtatute of 4 Ann. c. 16. 
F9. - - 282, 283 
2. Vide P:.EAvinG, No. 8, 9. 


AVERAGE 29%. 
Nik Insvnance, No. 10, 12, 20, 
52, 53. 


* 


AVERMENT. 


1. Averment of facts. Vid: Arrt- 
.GATION. 

2. The concliſſon of a plea by averment 
or verification, Vide Vzervica- 
TION, | - 

AVOWANT.. 
Vid Cosrs, No. 14, Ty. 


| AVOWRY. 
Vide PRADA, No. g. 


cw. _— 


B. 

r. THE bail will be diſchar 5 
8 F motion, if the — upon 
a feer pending the action 3 Trinder 
v. Shirley, M. 19G. 3. 45 
2. If notice of zu/ification has been given 
by a new attorney, not allowed by 
the court, the bail will not be per- 
minted to juſtify : Machbenſen v. 
Koriſon, 7. 19 C. 3. 217 

| 13 


4 a 


* 


3. Bail to the asian are not able be- 
yond the ſum fworn to, and the cof 
whatever the amount of the A 

_ recovered may be; Fackfon v. 
fell, H. 20G. 3. 7 hr 

4. But bail to the ſheriff are liable 
to the extent of the penalty in the 
bail-bond, to ſatisfy the fall debt and 
coſts, . although by 12 Gee. 1. c. 29 
the bopd cannot be taken in a pe 
naſty of more than double the ſun 
ſworn to; Muchell v. Gibbons, C. 

M. 29 G. 3. 330,n [5 
& 5. o the ſheriff on an attachmer 
or not bringing in the body, is li 
able to the whole debt and coſts 
Fowlis v. Mackintoſh, C. B. EZ. 
8 330. u. [tF 
In debt on a bond conditioned ſe 
an indemnification, He. the de 
ant ought not to be held to bail fc 
the penalty, but only for the amour 
of the damages incurred; Kirk 

Strickland, M. 21 Geo. 3. 449, 4 

7. The court will never go into tt 
merits on a motion to diſcharge 
party on filing common.bail, but wi 
take the fact as ſworn to in the 

fdavit to hold to bai). 45 

8. The keeper of a priſon cannot | 

4 Hawkins v. Magnall, M. 


353 
9. Nor an attorney. - 466, | 
10. Nor the clerk to the defend 


6. 


= ow as co _ - __ a= 


— 


* = 
wy Wb... — © © *© 


T. 18 G. 3. - 


defendant's attorney may be his 
Rex v. Bowes. 467, U. Ic 
12. But if a perſon diſqualified from 
ing bail (No. 6, 7, 8.) is put ia, 
not excepted to, the plaintiff ca 
roceed on the bai as if 


il had been put in; 


13. 2 ow. of 6 7 

to a' ſare ſacia a | 
VERIFICATION; . 

FF 14. Vid Axribavir. 


AF BAIL in few. 
FF Fide Intexzar of Mony, Ne 
| | BAILI 


TA Fssgsgz ggg 


* 'BAILIFEF. 
coſe ſib SHERLEF. 
y BANKER, 


1 Vid Usway, No. 9. 


BANKRUPT. 


i, Though a prior coin has been 
loperſeded by conlent, a certificate 
under a ſecond bankruptcy does not 

future effects, unleſs the 
bankrupt pay 15 7. in the pound 
under the ſecond commiſſion ; T horn- 
ton v. Dallas, M. 19 C. 3. Page 46 


do 49 
11. If a trader draw a bill of exchange 


hon-acceptance, and become a bank- 
rept before the return of the bill, 
the d:bt is diſcharged by the bank- 
ruptcy (and certificate). 55, n. {28] 


22 An oſfonment, by deed, of a leaſe, 
-harge fort of a bankrupt's eftate, in con- 
but v templation of a bankruptcy, is itlelf 


an aff of þ 


cy; Devon v. Watts, 
H. 19 G. 3. 


86 to 89 


annot . So is an aſſignment of af! a trader's 
| M. ſock, though only by way of ſecu- 
rity, and for conſideration. 

87 


J bo, though ſuch affignment (No. 
4) is only of one third of his ſtock. 


87 
cale, 6. A parole aſſignment of only = of 
» his | atrader's ſtock, and though by way 
, 0, IN of ſecurity, if done in contemplation 
d from of a bankruptcy, is void. 87 


f3. If a trader, owner of a copyhold 
douſe worth 300 J. and perſonal eſ- 
late worth upwards of Boo J. having 


timſelf and A.—execute a deed pur- 
porting to be intended as an indem- 
ay to A. and thereby, 1. covenant 
to ſurrender the houſe three months 
iter the date thereof, to the uſe of 
4. 2nd his executors for 500 years; 
nd, 2, bargain and ſell to A. all his 
bouſehold iture and effects enu- 
uerued ina ſchedule, andall other his 


Friſoaal eſtate, the ſaid decd vo be 


which is afterwards proteſted for 


borrowed 200 J. on a joint bond of 
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void if the 2004. and intereſt ſabuld 
be paid when due by the bond, wiz. 
fx months afterwards, and formal 
poſſeſhon of the perfonal eſtate is 
ziven by the delivery of a filver 
poon in the name of the whole, — 
this is an a# of bankruptcy under 1 
Fat. 1. . .; although ſuch 
trader ſhould be in full credit at the 
time and ſo continue for three years 
afterwards, and although it do not 
appear whether he was or was not 
then indebted in any further 4. - 
than the 200. and ow ap 
titioning creditor 3 Haſſells v. Simp- 
ſon, B. R. Hl. 24 4 Page 8g, 
n. [+ 39] to 93, [+ 
+8. A trader may be inſo/vent without 
being a bankrupt. 92, n. {+] 
+ 9. And a trader may be a bankrupt 
though ſolvent. 92, n. Ct] 
10. A demand againſt a bankrupt can- 
not be fe off in an aRtidn by his 
aſſignees, for trover and converſion, 
ſubſequent to the bai „ of 
effects belonging to the bankrupt 
eſtate ; Wilkins V. Carmichad, ” 
19 C. 3. 101 to 10 
+11. A demand in trover, if for a 
uidated amount, may be proved 
—— a commiſſion of bankruptcy. 


| 168, n. J 
12. On a general plea of bankruptcy 
under 5 Geo. 2. c. 30. to an action on 


a bond, the plaintiff may give in evi- 
dence the conditron, (without haviag 
ſet it gut on the record,) to ſheu- 
that the action is not barred by the 


certificale ; Alſop v. Price, E. 19 
G 3. 4660 to 165 
13- Where a bond conditioned for the 


repayment of a ſum of money, by 
a principal and ſurety, has not been 
forfeited till after the bankruptcy of 
the ſurety, the debt cannot be proved 
under his commiſſion, and therefore he 
may be ſued ypon it notwithſtand- 
*” ing his certificate, the debt as to him 
being contingent, and not within 

7 Geo. 1, c. 31,3 Aſſep v Price, E. 


” Wy . 3. . 16040165 
+14. And if A at the inflance of a 


trader, accepts a bill payable to his 
order, not having any effects of the 
trader in his hands, and the trader 
becomes 


B b 3 
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becomes a bankrupt beſore the bill 


becomes due, and 4. pays it when 


due to an indorſer, it is not a debt 


t x5. So, if a principal 


bridge, B, R. 


againſt the trader ill actually paid, 


and therefore is not diſcharged by 


Heſtkuyſon v. Wood- 
M. 24 6. 3. 
. Page 166, n. [T 55] 


and ſurety 


his certificate; 


join in a bond for the payment of 


money by inſtalments, and the prin- 
cipal give the other, by way of 
counter-ſecurity, a bond condition- 


ed for the payment of the amount 


of the inftalments, on a day pre- 
vious to that on which the firſt in- 
ſtalment is to be payable, and the 

becomes a bankrupt on a 


day ſubſequent to that in the condi - 
tion of his bond to the ſurety, though 
previous to that on which the firſt 


inſtalment is payable, and after the 


bankruptcy the ſurety pays the in- 
ſtalments, he may prove the debt 


TP 


1 


9 


KF 16. And the ſame rule holds where 


under the commiſhon, and cannot 
ſue the principal after he obtains his 
certificate ; T oufſaint v. Martinnant, 
B. R. M. 28. G. 3. 168, n. [&] 


a counter- bond is given, though the 
principal become a bankrupt E 
vious to the day of payment in ſuch 
counter -· bond, and before the ſurety 
has been called upon to pay the ori- 
inal debt; Martin v. Court, B. R. 
7. 28 G. 3. 168, n. [& 
17. If a trader underwrite a policy of 


inſurance on a life, and aſterwards, 
and before the Joſs by the death of 


the party, become a bankrupt the 
demand is diſcharged by his certi- 
ficate, under 19 C 2. . 32. 625 
Cox v. Liotard, B. R. H. 24 G. 3. 
gi 166, n. [+55], 166, n. [+] 
18. If 4. give bis promiſſory note to 
a trader, and alſo an ordnance de- 
benture as a collateral ſecurity, and. . 
the trader pledge the debenture, ands 


the note, beivg indorſed by him, is 


paid by A. when due, and after- 


wards the trader becomes a bank- 


| rupt, and then A. redeems the de- 


benture and brings an action againſt 


_ «the bankrupt for what he pays for 


. ſuch redemption, the bankrupt's cer= valid. 


* 


 , ficate pay intereſt on a bond conc 


23. When the petitioning creditor 
ace i 


tificate may be pleaded in bar to th 
action; Johnſon v. Spiller, B 1 
24 G. 3. Page 169, u. [+], 168, [+ 
19. Bonds payable at a future day, 
within 7 Geo. 1, c. 31. though ng 
given for goods fold by a trader 
| Me 165, 

20. Debts, which at the zi 10 
bankruptcy may never become dus 
(and which are not within 19 Ces. 
c. 32.) cannot be proved under th 
| commiſſion, and therefore are not di 
charged by the cerfificate. 165, t 


21- Money owing out of Ebel 
in the Plantations, ) to a bankrur 
may be attached by the law of t 

place, after the bankruptcy, for 
debt due before it; Le Chevalier 
Lynch, E. 19 G. z. 170, 17 

22: Q. If a bankrupt after his 


tioned for the repayment of mon 
granted before the bankruptcy, whe 
ther this will amount to a pew c« 
tra for the principal in the bon 
ſo as to make bim liable. 19 


debt is by bond, it is not 
an action by the aſſignees for ther 
to prove an achyowuledgment of th 
debt by the bankrupt, but they mu 
produce the [ſubſcribing witneſs t 
prove. the execution of the bond 
Abbet v. Plumbe, 7. 19 6. 3. 210 

21 


24. If ſome of the bankrupt's credit 
are induced, by money, to ſign th 
certificate, though the bankrupt doe 

not know of it at the time of tb 

| Ggning, nor even when be make 
the neceſſary affidavit in order 
obtain the allowance by the Chat 
cellor, yet, if he knows it befor 
the actual allowance, the certificate 1 
void; Robſon v. Calc, T. 19 6. 
228 to 23 

25. If money is given without 
eee * to induce credit 
to ſign, in order. to deprive bim 9 
the effect of his certificate, aud ful 
cient in number and value bave 2 
ed, excluſiye of thoſe who be 
taken money, the certificate hal 
8 26, 


S 
= Wi 


16. But if, in ſuch.caſe (No. 23.) the 
neceſſary number and value is not 


taken money, it 5 vad. 5 of 30 
The depo ions of the a of ank- 
50 when recorded according to 


at law, to proye the preciſe time of 
the act of 
is ſpecified in them; Janſon y. Mill. 
fon, M. 20 Geo. 3. 257 to 260 
28. An inaccuracy in 5 Geo 2. c. 30. 
relative to the method of atteſting 
the record of proceedings. before 
commiſſioners of bankrupt. 258, n. 


I 
29. A debt contracted before the party 


of a petition for a commi " bank» 
ruptey; Butcher v. 2 M. 20 


all his ſtock and effects to pay cer- 
tain creditors, the overplus, if any, 
to be accounted for to himſelf, this 


Lale, M. 20 G. 3 2393 to 297 
31. If a bankrupt, after he has ob- 
tained his certificate, and who trades 
2gain for himſelf, is left for ſeveral 
years in poſfeſhon of his houſe, 
houſehold goods and furniture, in 
order to aſſiſt in ſettling the affairs 


repeatedly ſtating the goods, Wc. in 
their accounts-with the creditors, as 
part of the eſtate, ſuch poſſeſſion 


ſ11. fo as to veſt the goods in a/- 
fignees under a new commiſſion ; IM al- 
ter v. Burnell, H. 20 G 3. 317 co 


32. Aſumpfit will lie for a creditor's 
ſhare under an order for a dividend ; 


33 And in ſuch action (No. 30.) the 
proceedings under the commiſſion are 
concluſive evidence of the debt; 
Brown v. Bullen, E. 20 G. 3. 407 


N. And the aſſignees cannot, in fuch 


complete excluſive of thoſe who have 


5 Geo. 2. c. 30. f 41- (or copies 
thereof,) are evidence in an action 


kruptcy, if fuch time 


111 

entered into trade may be the ground 
G. 4 - 295, & n. (3) 
$0. If a trader execute 2 bill of ſale of 


is an af of bankruptcy ; Butcher v. 


of the bankrupt eſtate, the aſhgnees - 
does not fall within 2 1 Fac. 1. c. 19. 
320 - 


Brown v. Bullen; E. 20 G. 3 497 + 
to 410 


to 410 


Gon No. 0 u 
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tiff; Brocun v. Bullen, E. 20 G. 33 
5 _ Page 407 to 410 
35. If a creditor has taken money for 


ſigning” a bankrupt's certificate, it 


ſhall be recovered back in an ation 
for money had and r:ceived, becauſe 
of the oppreſſion, and that there is 
not par delidum; 472. Smith v. 
Bromley,” N. Pr. cor. Ld. Mansfield, 
E. 1 G. 3. 696 to 698, n. — 
wy | n. ( 
35. An ggreement to pay to hy 
aſſignees of a bankrupt on his certi- 
ficate being allowed, though for the 
benefit of all the creditors, is void 


under 5 Geo. 2. c. 30. . ; Joner 


v. Barkley, B. R. M. 22 G. 3. 695 

| n. [3], to 698, n. 

37. Bankruptey is no plea in bar to an 

action of treſpaſs for meſne profitsy 

becauſe the damages are uncertain z 
Goodtitle v. North, H. 21G. 3. 

aA, 3854, 585 

{> 38. But where a demand, though 

ſounding in er, is ſuch as can 


be liquidated and aſcertained, with- 


out the intervention of a jury, it is 
a a debt that may be proved; - Utterſon 
v. Vernon, B. R. H. 30G. 3. 584, 
8 | n. [& 1.1 
39. Vide Excise, No. 1. ExTenT, 


No. 1. Least, No: 15. Scor- 


LAND. 


B A R. 


Trial at bar. Vid Tzzaz0n, Na. 3. 


Tala, No. 6, 7. 


({BARBADOES. 
(FP Vide Jamaica, No. 2. 


BARGAIN and Sab. 
Vide Eyivence, No, 5. 


BARON, 
Vide Hoszano, 


BARRISTER, 
1. A barriſter cannot be admitted an 
attorney ; Ex parte Cole, E. 19 G. 3. 
03 3 114 
* A 


4 Fable of the Princpl Watters ; 


2. 4 will not lie to compel 
the admiffion to the degree of har- 
1 Rex y. firgy's Inn, E. 20 

C. 3. 333 to 357 

5: "The: only ready] in fa e of an ar- 

bitrary refufal by the Ian of Court to 

which the party | A gh is by appeal 


to the 12 Judges ; | Gray's 
Inn, E. 20 C. . 353 0 357 | 
BASTARD. 


1. A baſtard living with its mother 
| 9332 the place of her ſct- 


muſt he augintgined by its dun 


2 and not by 1 mother's; 
d v. Johnſon, M. 19 5 3 
2 When 2 baſtard dies teh * 
i King takes his effects ae to his 
dis. 548 
3. An original Ger of baſtardy may 
be made at the Quarter Seffions ; Rex 
v. Greanes, E. 216. 3. 632, 633, 
Ly : n 

4. An arder of baſtardy, ſtating, 
« n it hath appeared to us, 
without an expreſs adjudica- 


tion, 1 the perſon charged is the 


putative father, is void; Rex v. 
Nut, E. 21 G. 3. 662 to 664 
7 5, An action will lie on a baſtardy 

bond, at the ſuit of pariſh officers, 

Who have advanced money for the 

baſtard, if ſettled in their pariſh, 

though no order for that purpoſe has 

been made u them; Hays v. 

Bryant, C. B. T. 29 C. 3. F. n. 

21 


BILL. 


+1. Where there is no memo» 

randum, the bill, by ſed is held 

to be of the firſt * of the term, 
In Lt 

72. The bill, not the — 15 . 

neral, canſigered as the commence- 

e, the bait Jn f. R. 62, n. & 


[+ 30] 


+3- But where one of the flatutes o 


limitations leaded, the plaintiff 
may reply ly die ſued of the 


preceding term, and the defendant 
#1 ein, that the latitat was not, 


- 


ſuch preceding term, and aftertheex. 
piration of the time limited for bring. 


ing the action. Page 62, b. 
7 4 So, if the def "+. [+0] go 
re the exhilating he il. and 


the plaintiff reply A latitat previous 
to the tender, "he defendant may 
re cjoin that there was no cauſe of 
action when the latitat iſſued. 62, 
n. [+ 30] 

+5: $0, if there is DO ſpecial memoran- 
dum, and the cauſe of action aroſe 


. alten the ſirſt day of the term, a 
Jatitat ſued out after the firſt day 
may be given in evidence to ſhew 
that the commencement of the ſuit 
was ſubſequent to the cauſe of ac. 
tion 3. Pugh v. Martin, B. N. V. 
24 2 3. 62, n. [T zo] 

6. 45 attorney muſt be ſued by bill; 
Comeiford v. Price, H. 20 G. . 

Z1240314 

7. A bill iel an attorney may be 

filed i in vacation to ſave the ſtatute of 
Lane v. Wheat, B, R. 


Gs 313, n. bi 


] t BILL L of Col.. 
+ Vide Axzorxey, No. 4, 6, ö, 7: 
9s IQ, 11, 12. 
BILL, of Exchange. 
1. If a bill of exchange is got ar 


an action will immediately lie againſt 
the dracuer, before the time when it 


by the bolder will diſcharge the ar 
y 7 Dingeall v. Dunflar, M. 20 
- 247 19 250 
bes the receives part 
F N _ * drawer when 
the bill becomes due, and takes in 
undertaking from him indorſed on 
the bill, by which _ res rs 
miles to the remainder 
ture . This does not _ 
the acceptor; Ellis v. Galndb, B. 
M. 248. 3. 250 . br 


; fued out ill the vacation after + 4. Nor although the 7e in 


* 


ale {No. 3.) ſhould Tiffer Teveral 
to elapſe before he ſue the gc- 


ag 7: 0 
5. A bill of exchange given for money 


hands 
conſideration without notige. 247, 

: n. [1], 636, 741 to 744 

6. An agreement to accept may amount 
to an acceptance, - 299 
7 Such agreement (No. 6.) may be ſo 
expreſſed as to put an odor ſee in a 
better ſituation than the drgaver. 299 
$, an agreement fo accept on certain 


ſgned to the acceptor to anſwer the 
|, together with a policy on them, 

the halder of the bill, by taking to the 
goods and felling them bimſelf, diſ- 
charges the acceptor; Maſan v. 
Hunt, 20 G. 3. 297 to 300 
io. The pargle acceptance of iuland 
bills of exchange is good, (as well as 
of foreign,) notwithſtanding 9 & 10 
. 3. c. 17. g 1. and 3 & 4. lun. 


0 2. 299, n. I 
1. An ſued by ariginal on a 
bill of en and dealared a- 
gainſt as having accepted it acgord- 
ing to the cultom of merchants, may 
plead his privilege in abatement ; 
Umerferd v. Price, H. 20 G. 3. 312 
10 314 
4, A bill of exchange given upan an 
ious contraft is void in the hands 
of an ingdorſee, thaugh for valuable 
wnſederation, and without notice of 
ſoy; Lowe v. Walter, T. 21 
6. 3. 6 to 
13. An indorſement 1 a Okt, 
* 8 check ip the form of a bill 
' exchange or promiſſory note, will 
bnd the We, pſy ſym and 
une of payment which the perſon 
0 whom he entruſts the note ſo in- 
®rſed ſhall inſert in it; Ruſell.v. 
Lars aff, M. 21 G. 3. 5140 516 
& n. [1] 


Fir; Elle v. Glad, B. R, M. 
G Page 250, u. [+ 71] 


yon at pay is void even in the 
of an indorſae for valuable 


16. A bill of e 


conditions is diſcharged if the con- 
ditions are not complied with; Ma- 
ſos v. Hunt, M. 20 G. 3. 297 to 


| 300 
9 If there is a virtual axon in 
conſideration that goods 1hall be con- 


had receive 
account, this is ſuch a ſpeci in- 


9 15. Lune v. Palmer, B. R. 
* dorſement as reftrains the negotiabi- 


20. And if an agent of 
become inſolvent,) pay the money 
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14. And the holder may Arlon inft | 
ſuch an indorſor, as indorſor of a bill 


„ 


4 to 516 


e 
* Wan 05 


the indor ſor of non-payment by he 
acceptor 77 à bill of 2 | 
drawer of a promiſſory note, is for the 
deciſion of the pury. =» 515 
. an 5 RATS 
, oren and nggoct 
ated, an K indorſee for va- 
luable configeration hall recover u 
it againſt the<drawer ; Peacock v. 
Rhodes, E. 21 G. 3. 633 to 636 


17. So, the innocent holder 


a fe 
bill of exchange for which "44 and 


given valuable confederation, ſhall re- 


cover againſt the acceptor who ac» 
cepted it not knowing of the forgery. 
635 


18. A bill of exchange being drawn 


by 4. on B. payable to C. or or- 
der, and indorſe4 by C. in theſe 
words, the within muſt be credited 
to D. value in account,” and: D. 
being indebted to B. and the bill 
ſent to B. and accepted by him, and 
he having given D. natice that he 

Ta and placed it to D.'s 


lty of the bill; Ancher v. the Bank 
of England, E. 21 C. 3. 637 to 641 


19. And if afterwards a forged indorſe- 


ment, purporting to be by O. to pay 


. 2 E. or order, is written upon ſuch 


ill, (No. 17.) add tho bill diſcount- 
ed, the perſon diſcounting it ſhall 
ſtand to 2 loſs ; Ancher v. the Bank 
Plingland, E. 21 G. 3. CO 9048 | 

A. (B. having 


for A. and take up ſuch bill, (No. 
17.) A. may recover back the mo- 
ney in an ation for money bad and 
reecived 3 Ancher v. the Bank of Eng- 
land, E. 21 C. 3. 637 10641 


121. If a bill is drawn by two, pay- 


able to © us or our order, and ſub- 
ſerihed by both, though not in purt- 
nerſbip, they make themſelves partners 
« ha form of the bill, to the effect 

making an indorſement by 3 


chem valid; Carvick v. Vickery, B. 


e. 
2 | [t 134 

＋ 22. But an univeria ſage and un- 

- .. derſtanding of merchants and bank- 
ers may render ſuch an indorſement 

(No 20.) vaid; Carvick v. Viel- 

cry, N. Fr. after H. 23 G. 3. 654, 


Page 653, u 


„ 

23. In an action againſt an indrſor, if 
the declaration do not alledge a de- 
mand on the acceptor, and refuſal by 
him on the day when the bill became 

yable, it is error, and not cured 
by verdit ; Ruſhton v. Aſpinall, T. - 
89 9 4 679-0684 
24. So, if che declaration do not al- 
ledge notice to the defendant of ſuch 


\ 


© _ demand, and refuſal (No. 22.) by „VVV 
e acceptor ; Ruſbton v. Aſpinall, 7. 5. The condition of a bond being 
21 G. 3. 579 to 684 render a fair, 75 and perſes re 
RO 5 ; 3 of ſums bee An 
PIE Midaliſ⸗ | obligor neglect to pay over ſuch ſum 

255 BILL of 1 | Or: it is a breach of xl ih nj Bach 
Vide Practice, No. 8. | v. Proftor, E. 20 G. 3. 382 to 38 

7 | 5. Vide Annuity, No. 1 2, 4, 5 

BIL Ranſom +" 6. Bair, No. 4, 5. Banxever 

Vide al 5 1 No. 12, 13, i4, 15, 16, 22, 23 


+ BILL of Right. 
+ Vide Tanus of Statutes after Title + 
0 STATUTE. | 


' 3 wv" BIEL of Saks” 
Vid Banxzver, No. 30. 
BL ACK AE. 


If the offender under this act (9 G. 1. 
. 23.) is convicted within 6 nthe, 


| +) » \ — 
654, n. [T] 3. 


account of his maſter, it is neceſſa 


| 6h 210 
4. Evidence of the acknoavledgment 6 
the debt by the obligor is not ſuf 


a2 warranty in a policy of inſurance, th 


+2. 2. A fortiori, this ſeems to hol 


Church, B. RE. 28G. x, 
1. age 50, n. [20], | 

If the condi 218 * 
ſervant ſhall not embezzle any me 
ney that ſhall come to his hands 0; 


for the obligee, in an action on the 
bond, to ſhew in his replication ſome 
particular ſum or ſums embezzled 
and how or from whom received 
Jones v. Williams, T. 19G. 3. 21; 


cient to ſupport an action on a bond 
conditioned for the payment of mc 
ney, but the execution muſt | 
proved; Abbot v. Plumbe, T. ig 


Ins0LvenT Debtor, No. 6, 
BOYS. 

1. Where a certain. number of * / 

men beſides paſſengers/? is ſpecibied i 


warranty is complied with, if ther 
is the ſpecified number includin 
boys; Bean v. Stupart, M. 196.3 

| | 11 tol 


(No. 1) in the caſe of a repreſent 


tion, — 1 12, 4 


+ BRIDGES. 


the Hundred is not liable, 704 | 
1 Coaſtruction of 5 4. of the fan 
5 BOND. 1 f brid es and highways. 189, 15 
1. A bond for performance of cove- + 2. Vid Tanz of Statutes uit 
nants or agreements is only a ſecurity Title STATUTE. | 
(under 8&9. 3. „ 11.) to the | 
extent of the penalty; White v. Sealy, i BRIBERY. 


M. 1 
2. 


49.50 
Lord 


de ta 


Lonſdak v. Ls Vide Mis-xxcrrar, No. 4. 


+CAPIA 


| C. 
jJEAPTIAL... 
t. THE. plaint not the capia: is the 


commencement of the ſuit in 


neywood, H. 19 G. 3. Page 61, 62 
+2. But the capias is now conſidered 
az the commencement of the ſuit in 
C. B. - 62, n [+ 31] 
+3. And though the declaration ſtate an 
original ſued out, the capias is ſuffi- 
cient evidence thereof. 62, n. [+ 31] 


' CAPITAL Burge. 

1. Lu. Whether non-refidence is a for- 
fature of the office of a capital bur- 
gels. ex ns 157 


CAPTOR, CAPTURE. 
41, 42, 43, 50. PRIZE, 


FKRUPT 


225 23 CASE, 


1. Aion on the caſe. Vide Action, 
No. 1, 2, 3, 4. Assuurstr. 


mittee of appeals of the privy counci 
for the opinion of a court of law. 

344, n. 
3. Nor by the Maſter of the Rolls. 


344, n.“ 
f4 Though in the caſe of Coulſon v. 


Coulſen, that (No. 3.) ſeems to have 
been done. 344, n. [+ 90] 


+ CAUSE of Aden. 
Vide Birr, No. 4, 5. LaTitar, 
Pea pleaded, No. 3, 4. 


CERTAINTY. 


i al} that is requiſite in counts, repli- 
*ahons and indiiiments, and returns to 
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the Marſbalſea court; Ward v. Ho- 


Vide Insuxance, No. 10, 12, 15, 


2. A caſe cannot be ſent by the com- 


. The different ſorts of certainty. | 


158 to 159, 158, n. [ 
2. Certainty to 4 5 od E 


writs of mandamus and habeas cor- 

1 - Page 159 
3. Such certainty (No. 2.) DE 9 

upon a fair and reaſonable conſtruc - 

tion, may be called certain, without 
recurring to poſſible facts. 13 

4. Certainty to a common intent is 22 

ficient in pleas in bar. 158 

5. Certainty to a certain intent in : 
particular is neceſſary in Aare. 


CERTIFICATE by a Fudge, 


1. The certificate of 'the Fudge or 
court that there was probable cauſe 
for ſeizing a ſhip or goods as con- 
traband, ſhall protect the perſon 
making the feizure and. proſecuting 
for a condemnation, although the 

ip or goods ſhould be acquitted. 

| 107, 108 

2. Or, when an action is brought for 
ſeizing a ſhip or goods, although 
there is a verdict for the plaintiff, 
if the Judge or court grant ſuch cer- 
tificate (No. 1.) the plaintiff ſhall. 
not have more than nominal tr, 
beſides his ſhip or goods, and ſhall 
not have coſts. 107 

3. Such certificate (No. 1.) may be 
granted after the trial or ſentence 3 
Sullivan v. Montague, H. 19 G. 3. 

106 to 109 

+ 4. And although no ſuit has been 
commenced in the Exc for the 
condemnation of the ſhip or goods : 
Renalls v. Cooper, B. R. B. 22 C. 3. 

10B, n. [+45] 

5. And by a court of appeal from the 
Admiralty juriſdiction in the Plan- 
tations ; Sullivan v. Montague, H. 
19G, l. 106 to 109 

6. Vide 08s, No. 23 7, 8, 19. 


CERTIFICATE of a Bankrupt. 


Vid. Banxkkurr, No. 1, 2, 12, 13s 
14, 15, 16, 20, 24, 25, 26, 31, 
35,36, 37, 38. | 


CERTIFICATE of a Pauper. 
1. Inſtance where it ſhall not yew 
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to prevent the panpe-s ſon from 
gaining a ſerilement in the certifying. 


Pari; Rex v. Frampton, T. 20 C. 
3. Feri, 419 
2. A reſidence on the s own 


eflate,whatever the value is, diſcharges 


a certificate. 770, & n. [1] 


cERTITIcATE of « Cute. 


I. If the Recorder of London has certi- 
ſied a * as part of the cuſtoms 
of London, the court muſt take 


no- 

tice of it. 380 
2. And it cannot be certified again. 
| 380 


- CERTIORARI. 


1. A certiorari will not lie to remove 
2 conuidhion by commiſſioners of exciſe 
for the double duties on beer; Rex 

v. Whitbread, M. 21 G. 3. 
| $49 to 553 


72. But a certiorari will lie to remove 


corpiftiou under ſt. 11 G. 1. c. 30. 
$ 16. tor baxpoapang tea and ſpirits, 


either by juſtices © ce or com- 
mi of gue Rex v. Mot, 
J. K. H. 23G. 3. 553, 0 [t 13], 
W 43 to 55S, n. [1] 
+ 3. But ſuch certiorari will not be 
granted on an objection to the con- 
1 on the merits ; Ras 
v. Abb J 0 23G. 3. T5, n. 
[1131 to 355, . [+ 
4. A certiorari — be hed out 5 
of courſe, and without laying a 
. | Special ground before the court, to 
remove proceedings in an adion in 
-- -the- courts of the counties palatine ; 
mu Linck v. Langton, 4 21 G. 3. 
he yl! 9.40 752 
5. Nor to remove ſuch — — 
No. 4.) in the courts of Great 
; „in Wales; Williams v. Tho- 
mas, B. R. E. 22 G. 8. 751, n. [a] 
6. In all caſes where a defendant 


applies for a certiorari, he muſt 


Rate a ſpecial ground by affidavit ; 
Rex v. Eaton, M. 28 Geo. 3. 751, 
n. [26] - 

7 PideConviction, No, Jo 


Vide Equitaure Eſtate. 


Vide Uss. 


Vide Excnequer Chamber, No. 4 


I. A charter creating a new corporation 


' lington, H. 11 G. 3. 


8 


Pia 


Freigbters of ſhips 


of God; Hotham v. the Zafi-fndu 
Company, M. 20 6. 3. 


. * Ship-domage” 


. Children, whether legitimate oc 


* 
ana a 


4 


CESTUI que Truſt. 


MENT, No. 3. m_ 


CESTUI gue If. 


CHANCERY. 


Practice, No, 10. L 
gs; a ASE, 


CHARTER. 


muſt be accepted in 1e if at all, 
Page 535, n. [1] 
Dx. Whether a charter granted to 
an exiſting corporation may not be 
accepted m part. 535, &n. [1] 
CorrokaATION, No. 1. 
County, No. 1. 


CHARTER Pary, 
under the charter- 
parties of the Zaſt-India Company 
are not anſwerable for damage or loſs 
to the cargo happening by the 20 


272 to 
2 


in | thoſe charter- 
parties means damage from negli- 
gence, inſufficiency, or bad ſtowage 
in the ſhip, excluſive of what is 
oceaſioned by ſtorm or other ſes- 
hazard ; Hotham v. the Eof-lndis 
Company, M. 20 G. 3. 212 to 278 


CHILDREN. 


baflard, living · with their mother for 
nurture, but having a different /- 
tlement from her, are to be mai. 
tained by their own, not their mo- 
ther's pariſh z Simpſon v. Jobuſos 
M. 19 G. 3. 7 to 9. Rex v. Hem 
9, L ſt}, 
— 441. 
| of the word © 
vill, Fir Wirt, No. 19, 


To CLERGY: 


er- 
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CLERGYMAN. 


CONCLUSION. 


1, A clergyman is not liable to ſerye Wen the concluſion of a pla ſhould 


on Page 190, & n. (m) 
1. * Maztrace, * 4. 


+ COMMENCEMENT of Aion. 


+ Vide BL, No. 2, 3, 4, 5. Cartas, 
Larirate Mar$SHALSEA Court. 


Pisa pleaded, No. 3, 4. 


COMMISSION, 


1. What debts are under 
2 commiſſion . of bankrupt, Pide 
BaxxrveT, No. 2, 11, 15, 17. 

2. What debts are not. Vide Bax x- 
xuPT, No. 14, 14, 16, 18. 


3 Vid As$1z8. Nis Priuy. & U- 
sur, No. 9. 


+ COMMISSIONERS of Brci/e. 


1. Their powers as to the exciſe laws 
vithin the bills of mortality, andthoſe 
of juflices of the peace in all other 
places are co-extenſive. 


Page 55, n. [4] 
+2. Vid Cravrionany No. 1, 2, 


3 
+COMMON BAIL. 


it Vid Arribavir, No. 4. Bait, 
No. 7. 


COMMON PLEAS. 


Vid Orzx, No. 2. Txrar, No. 3. 
1 Carias, No. 2, 3. 


SCOMMONsS. 
& Vide Housz os Commons. 


COMPETENCY. 


Competency of evidence, Vu. kri- 
Mixes, 


be to the court, and when to the 


country. Vide PuzaninG, No. 2, 


13, 14. Trxavetse. 
CATION. 


EE1F 


CONCLUSIVE, 


What evidence ſhall be concluſive and + 


in what cafes. Pide AnMizanTy, 
No. 3. ry No. 33. Fo- 


iu Judgment, No. 2, 3. 


CONCURRENT. 


1. What remainderr are ſaid to be eon- 

current. Page 265; 487, n. 488, n. 

2. The inaccuracy of that expreſſion. 
498, n. 


CONDEMNATION, 
Condemnation in a foreign court of 
Admiralty. Vide nnr, No. 
3. Ius uxAuck, No. 4 f. 


CONDITION. 


Vide Aczzments Bait, No. 6. 
Bond, No. 1, 2, 35 4 45 ; 


conDEFION Precedent. 


1. Inſtance where the veſting of a prior 
limitation is not a condition 


dent in a will; Bradſord v. Foley, 
H. 19 G. 3. 63 to 66 


2. Inſtance where it is; Doe v. Shipp= 


hard, H. 19 G. 3. 7510 79 
3. Where the performance of one 

covenant is a condition precedent to 

another; King ſlon v. Preſton, B, R. E. 

13 Geo. 
4. laftances of conditions 

in policies of inſurance. Vid In- 

3 No. 45, 46. LIISX, 


CONDITIONAL Linas. 


In wills conditional limitations are all 
| . either 


689 to 691 


2 — — — » 
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either contingent remainders, or execu- deed ſhall not defeat the manic 


| tory deviſes. Page 755,0.[1], 756 


+ CONFESSION of Partice. | 
+ Vide AcxxowLeDGment. 


 CONSCLENCE. 
Vide Cour, No. 1. 


8 CONSIDERATION. 

87 1. There is a ſufficient confideration, 
in conſcience, to ſupport an action 
for a promiſe to pay a debt, diſcharged 
by an inſolvent debtors af; Beſt 
v. Barber, B. R. M. 23 Geo. z. 

101, n. [T 4421 5 
.$7 2. S. P. (No. 2.) as to a debt diſ- 
charged by bankruptey ; Trueman v. 
Fenton, B. R. H. 17 G. 3. Cockſbott 
v. Bennett, B. R. M. 29 G. 3. 101, 

n. It 42 3] 


CONSTA BLE. 
1. When entitled to double c. Vide 


Cos rs, No 7. 
2. When a conſtable may plead the 


£ general iffue, and give matter of Juf- i 


tification in evidence. 307 
3. N. Whether an inhabitant of the 
city of Oxford, but entitled to the 
privileges of the Univerſity, is liable 
to ſerve the office of conſtable for the 
city. - 531 to 538 
4. An attorney is not compellable to 
ſerve as a conſtable. 9 228 
5. Nor an alderman of London. 538 
6. Vide InvictmenT, No. 7. Leer, 
No. 1. Peace-Offcer. 


CONSTRUCTION. 


1. All mercantile contra#s ought to have 
a liberal conſtruction. IS 
2. Subſequent words in a will or deed 

may-qualify the extent of prior ge- 
neral words. - 323 

3. Inſtances where they have been 
held to do fo. 8 
4. The palpable mifake of a word in a 


5. When the computation 


intent of the parties, 


Page 384 
of time is 


from or after an act done, the day 
when the act was done is to be in- 
| cluded ; Rex v. Adderley, M. 21 C. 3. 


463 to 465 


6. Obſervations on the rule in Shelly; 


caſe. 489, 491, 497, 501, 506, 


n. 508 

7. That rule does not hold where the 
eftate for life is in one conveyance, 
and the limitation to the heirs in an- 
other; Doe v. Fonnereau, M. 21 


G 


we | 
8. Vide Equity, No. 2. 


487 to 509 
Maxing, 


No. 2, 9, 10, 11, 17, 18. Powss, 


No. 3, 8. 


CONTEMPT. 


Vide ATTACyme NT, 
NESS, No. 3. 


No, 4. Wir- 


CONTINGENCY. 


The meaning of the terms double 
contingency,” or * contingency with a 


double aſpef,”* 66, 494, 499» 50%, 
503, 504, & n. [2], 205, n. 


CONTINGENT Del. 


Vide BankRUPT, No. 13, 14, 15, 


16, 17, 18, 19, 20. 


CONTINGENT - Remainder, 
Vid: REemainptr, No. 6. Wirt, 


No. 36. 


CONTRABAND. 


Vide SMuGGLING. 


CONTRACT. 


1. Mercantile contracts ought to have a 


liberal conſtruction. - 


2. Vide AGREEMENT. ALLEGATION, 
No. 4.  ArTiLLERY. ASSUMP- 


271 


str, No. 4. BAxKKur r, 


22. Covar, No. 5. 


Exzer- 


Torr” 


roxy, No. 1. Game, No. 1, 
1. IND EUMWIr T. INSURANCE, 


No. 41, 42, 43» 45» 46, 47- PaxT- 
— No. 1. Prxiviry. Usuxr, 


No. 4- 


+CONVEYANCE. 


A fine and the deed to leud the uſer, 
ire to be conſidered as one convey- 
wee. Page 45 


CONUSEE, CONUSOR. 
ſik Fine, | | | 


r 3 a be np Lodtc, 0 


CONVICTION. 
. A conviction by a juftice of peace is 
void, unleſs it ſet forth the evidence; 
Rex v. Read. M. 21 G. 3. 486, 487 
Difference between convictions and 
orders of juſtices. 116, 663 
| Every conviction may be removed 
into the court of King's Bench by 
certiorari, unleſa where the power is 
expreſsly taken away by ſtatute. 549 
4 Aconvition by the commiſfioners of 
exciſe under 12 Car. 2. c. 24. C33. 
cannot be removed by certiorari; 
Rex v. Whitbread, M. 21 G. 3. 549 
: | to 553 
Aconviction for uſing a gun, be- 
ing an engine for the deſtruction of 
dane. without adding that the par- 
ty uſed it for the deſtruction of 
game, is void ; Rex v. Hunt, E. 15 
6. 3, 6282, n. [1] 
b The information in a conviction for 
kiling game muſt negative all the 
ations in 22 & 23 Car. 2. 
9 253 Rex v. Wheatman, E. 20 


F 


. 
- 


7 2 6 

id Oxpex, No. 2. er 
CONVOY. 

Fd: Inwurance, No. 8, 9, 20, 21, 


13, 34, 46. 


COPE. 
ne and lot, in lead mines, are rate- 
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able to the poor; Rowll v. Cell . 4 
N. E. 16 G. 3. Page 304, 5. [1] 
„enn 
1. The copy of a marriage regiſter is 

good evidence. 174, 594, n. 

2. And of depoſitions before commiſſioners 
of bankrupt, when recorded accord - 
ing to 5 Geo. 2. c. 30. f 41. 258, 

| 7 n. [1] 
3. And of entries in the journals of 
; Rex v. Lord George 

Gordon, H. 21 C. 3. 593, & 
15 n. [3], 594, v. 
4. And of the transfer books of the 
Eaft-India Company. 593, n. [1], 

& 594, u. 

5. And wherever the original is of a 
public nature, though not à record. 


: 6 $94, n. 
1. Qu. If copyhold gates are included 
in the word hereduaments in 27 EL. 
8:42 % Bott}? 716, n. [1] 
z. One groſs fine cannot be aſſeſſed 
on the admiſſion to ſeveral copyhold 
tenements; Grant v. Alle, T. 21 
G. 3. FT 722 to 731 
3. And if it is ſo ſtated (No 2.) in 
the declaration in an action for the fine, 
{Vide Assuvursir, No. 11.) it is 
error, and not cured by verdi8; 
Grant v. Afile, T. 21 G. 3. 722, 
731 
4. Lu. Whether copyhold tenures *% 
out of villenage. 724, n. 725, n. 
5. Vide Fins on Admiſſion, &c. No. 1. 
HereDiTAMENT, MorTGAGE, 
No. 14. Que Eflate. Wilt, No. 
3 35+ 


CORONER, 
A coroner is not liable to ſerve ou 
Juris. 190 


CORPORATION. 


1. The power of amotion is incidental 
to the body at large in every cor- 
poration, unleſs where it is expreſily 


\ 
9 


4 dur . Principal Mattos, 
- cankacd to 2 ſelect part, by charter, 


his ſhip or goods, ſhall not 
n  byedaw, &c. Rex v. Lyme Regis, . 4 Wee verdia — pt 
19 C. 3. Page 149 to 160 for him, if the judge or court ge 


2. Therefore, in a return to a manda- f that there was 
mur to reſtore, if it is ſtated that the eizure as contraband. 


ee eee eee 
7 


cauſe © 

| | Page 10 
+ 2. A certificate that a treſpaſe v 
 evilful and malicious under 8 & « 

the power is veſted-in them; Rex W. 3. c. tt. f 4. ntads our of con 
v. Lyme Regis, E. 19 G . 1% to is void, and dees not entice 
5 . 160 plaiatiff to full cot 108, n 

3. If the party means to contend that 2 | [+ 46 
it is confined to a ſelect part, he 3. To entitle a defendant to coſts un 


it is unneceſſary to aver that 


muſt alledye it in raply to tha r. der 3 Face I. c. 15. f 2.&4. wh 
1 | 159 the damages are under 40 r. he muſſ 
4 Where non-reſidence is a good Ahew that he is reſiant in the city 
ground of amatian, ee ay | © London: - 5, & U. [2 
2 be fore proceeding two amove. the 4. Qu. It he muſt not alſo ſhew tha 
to ſummon him to come and the plaintiff is. 245, v. [2 


Party, | 
reſide 3, Rex v. Lyme Regis, E. 9 5. H the damages are under 465. 


G. 3. — 149 ˖0 160 againſt an inhabitant c 
i 5. But the non-re/idence does not Midalgſer, therdefendunt ſhall buy 
actually determine the office, till a double cots, whether the plaintif 


judgment, of amaval has been pro- per ſont 
nounced' by the corporation; Rex v. reproſontative-; Waye v. N yburd M 
Heaveng B. R. M. 29 G. 3. 157, 16285 5 
6 ei £ n. [I. 
6, 2. I the ſame nicety is required 
in · a · cherge to ground à diefrumt hiſe- 
mend as in an adi ment 1282 
7. To prove the exiſtence of an ag- 
gregate corporation conſiſting: of dif- 
ſerent incorporated trades, entries of 
admiſhory into the different trades, 
as into the company of carpeniters, 
the company of plaſterers, Ac. are 


Ca 

be ſued in the county court of Aid 
dg, and ſhall· therefore pay coft 
though the damages are under 40. 
Auwa v. Burrows, M. 20 C. 3 
n 26%, 361 
7. To entitle a conflable, juſtice of peac 
&e. to double colts under-7 7. 
CF it muſt be certified by the judy 
who tried the cauſey that the d 


A 
: 
— 


admiſſible ' evidencs; the Company 0 fendant acted by virtue or reaſon 0 
85 "hh v. Hayward, E. 20 G. A his office; Grindley v. Holloway, | 

5 | . 375 20G: - * 30,9 

8. The court will net decide the va- 1 8. Unleſs (Nos 7.) upon 2 fr 

lidity of the H of a corporator veruich it appears by the-fadts the 


if the queſhon is new on doubtful, on 

à tale to ſhew cauſe for an inſurma- 

tion in the nature of quo warranto; 

Rex v. Godwin, E. 20 G. 3. 397 

| to 401 

9. Vide Charter. CusTon, No. 1. 


9. On a rule for an information, thoug 


found, that the deſendant was ain 
by virtue of his office; Ram 
Picking B. R. M. 23 G. 3. Bi 
; 2 


the court may think a ground 


Invoxnwriony. Nov 4 Sraurs, laid, yet, if underthe\ciicumflance 
No. 1. ks | the payment of the proſecutor's coil 
2 appears ad adequate A 
CORPORATOR.. they will diſcharge L Au- wh | 
f [a defendant's undertaking . 
(ne: C0826 / 


6 Pheplaintiff in an aQtion for taking 


wn ve allowed 
7. 20G. - 


= 25 


1 If wers Is a of tender as to 
| r as to, the re» 
and, the ifne' on the tender 
found for the defendant; the 
dalance proved it under'40s. yet the 
defendant, though within the Juril- 
di&ion of the cane cou of Ad. 
Ahe, is nov-entiriee to cofts under 
#3 Gen, 2. &. 39." $19. ; Meaward 


407. by foi. > 448, 449 
13. Where there ave iſſues joined on 
ſeveral countr, and on fome « veruict 
is found for the plaintiff, and on 
others for the defendant, 'the de- 
fendant ſhalt not have coſts on the 
part of the record on which the ver- 
<Q is found for him; Butcher v. 
Green, E. 21 G. 3. 699, 678 
14, Where the iſſue is found for the 
plaintiff on a fpecial pu, or he has 
t on demerrer to ſuch plea, 
rn by 4 Anm . 16. 
17 618, . f2] 
bis. Is. if thas cul of 4 4 (de. 
14.) extends to caſey where there is 
judgment for the plaintiff on a de- 
werrer to a ſpecial and after- 
N 
gauerul iſſue 9, n. [2 
ib. I hire ue . fee ; 2. 
leveral pleas 5 
ud, on the general plea of no- 
daily, all are found for the plaintiff, 
®xcept one of the judifiea- 


ant, but afterwards held infafficient 
io point of ee ſo that the plaintiff 
has judgment, the 
have the coſts on fach iffue found for 
the defendant; Kirk v. Neil B. 
RE.26G.z. 698, n. [487] 
V. An avewant ſhall pay coſts on 

92 ound guad bz 
v. Forſyth, B. N. J 22 6. A 


n. And Half not have 222 
— bw iſs 


wur on a writ of error. 709, u. 
8 "fr braking e 
Eee 


r 
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7. Hophine, M. 21 G. 3 448, 449 
it. Nor if the debt is reduved under 


defendant on 


tons, which is found for the defend- 


plainuff not 


. 
taking and e 
if the defendant 4 woe guilty, and 

a xverdict ia found” for gan 
but with damager under 40. 
the jndge does not certify, he 
bave no more, coſts than damages ; 
bb 1 4 21 G. 3. 


Page 780, 781 


20. Vide AGtut, No. 1. A804 


Tion, Na. 2. 
PzokinitON,. 
No. 7» 8. 


Hy Na, 
eg PH 


COUNCIL, 
The haw cemmittee of the Privy Ch 
eil cannot fend & caſt to a court of 


2 $44 n. 


COUNSE 10 
Vids n 


t. What cnvaingy is ne 'i a 
count. Vide CERTAINTY, 3. 
2. N Coors, Ne. 9 Venter, 

No. 6, 7- 


F 


- COUNTRY. 


"as + pa, oc. ſhauld conelyds to 
Vide Wen, 


Ne. VE i 


COUNTY, 


1. The Nu cannot by charter au- 
thovize 9 crimes aut of che 
county w were 9 
bed Rr v. G Fa 3 


71 07 
2. Vide Warze, No. 4. 


COUNTY. Palatize. | 


A certiorari does not le to remove gwil = 
ä from the cours of-the 


+ without fpecial 
ae; At > Longs, 7 21G 3. 


7 0 


10 752 


Cc 'OURT. 


- 


under a joint execution of the power: 

| Hurd v. Fletcher, N. 8 

. 

4. A covenant fot rent in à kaſe does 
not bind an under-tenant; Halford v. 

Hatch, E. 19 C. 3. 183 018) 

+ 5. If the whole of a term is made 


W 16. * 
6 o 1. Inſtauces of what the court will 
take notice of: Ni Cosron, 
No 10. ParLtiament; No 1, 2. 
+2. What they will not. Vik Cus- 


TOM, No. 11. PrIvaTE Statule, 
+ 3. Inſtances of what is within the 
province of the court, and what 


within the province of the jury. 


Vide Damacts, No. 5. 
Ae, 1 28. ; n 
mosey, : O. 1, . URY, 0. . 
W1TxEss, No. 1. 3 : 
4. An action for'uſe and occupation docs 
not lie in the court of conſcience. for 
' "the city of London ; Woolley v. Clout- 

man, M. 20 G. 3. Page 244 to 246 
5. Nor any action for rent, or any real 
contra#, or for any debt ariſing by 
reaſon of any cauſe concerning a 
teſlamens, matrimony, or any thing 
concerning or belonging to the eccle- 
fiaſtical court, . - 245 
6. * 2 Bis (No. 5.) 
i the court r the Tower 


In'svr- 


8. A court of error may award a venire 


de nov; Grant v. Ale, T. 21 G. 3. 


over by the Ice, although in the 


and not to the original I, and 


Iurrazsr of 


76. Ln. If ſuch new covenants (No. 


7. If one covenaot to do a certain 20d 


accept ſomething elſe as an equi- 
ward, and the reaſon of the non- 


v. the Eaft India Company, M. 20 C. 


deed he reſerves the rent and a power 
of entry for non-payment to himſelf 


although he introduce new coye- 
nants, the perſon to whony it is made 
over may ſue the original leflor- or 
his alfipnee' of the reverſion, or be 
fued by them, as afſignee of the term, 
on the reſpe&ive covenants in the 
leaſe ; Palmer v. Edward:, 
B. R. E. 23 G. 3. 19% u. [+59], 

| | x88, n. [+] 
5.) are good. 188, 6. {+] 
in conſideration of a reward, and the 
other party prevent the ſtipulated 
thing from being literally done, and 


valent, he may be ſued for the re- 


compliance with the literal terms 
averred in the declaration; Hotham 


-""272"t0 278. 684 to 695 


722, 731 


| | | 7 8. Covenant will lie againſt an ori 
g. But not, it ſhould ſeem, to an | er | 
inferior court; Trevor v. Wall, Z. I deßere he takes war poten 
„ wok oj N 9 71 g. And againſt an afignce under an ad 
; Vide A ere "AI ſolute 1ndefeaſible afigument of the 
m,. whole intereſt in the term; Walter 
: N v. Reever, B. R. e 22 22 

one l $4. 461, n. (t], t 403, 5. 

3 Anm. 10. But not againſt a morigagee of the 
i. No ſet form of words is necefſaryto term, een after the mortgage 1s 
conſtitute. a covenant. _- 2, 766 forfeited till he takes aQual poſſeſ- u. 
2. Any words amounting to an agree- fion 3} Eaton v. Jaques,” M. 20 C. 3 
ment, if under ſeal, are ſufficient. 5 455 t0 461 
| 1566 11. In acommon 7 _— 
If there is a power for huſband and ceſhip under 5 EI c. 4. dew 
s evife jointly to declare the uſer of a _—_— the ſoo, and the maſter; 
| _ the father is anſwerable in covenant 


the wife's eſtate, and the huſ- ee 
* covenants with & leſſee for for what is 10 ae b * 
ſon; - Branch v. * 2 


wet poſſeſhon againſt: any perſon 
k — Men GA. — 518 10 519, & a [2þ 


. claiming under the his exe- 4 1 
cutors ſhall be liable if the leſſee is 12. In-a declaration in covenant 1 


evicted by a remainder-man claiming 


Va 


only neceſſary to fate as much oft. 


kerl as will ſuew the plaiotiff's title 


. . ©. Page 667 

13. And that need not be done in bec 
verha, but according to the legal 

; 72 . - 667 to 669 
14. Where ſomething is covenanted or 
agreed to be done by each of two par- 
ties at the ſame lime, he who was 
ready and offered to perform his 
part, but was diſcharged by the 
other, may maintain an action 
againſt the other for non · perform - 
ance. of his part; Fones v. Barkley, 
J. 21 C. 3. 6853 to 695 
(7 15, So, if he was prevented by the 


jarty; Hotham v. the Eg Tudia 


e n. [0F] 
16. Where there are mutual and inde- 


recover damages for a breach by che 
plaintiff of the covenants to be per- 
formed by him... . , - 690 
H. Where covenants are conditional 
and dependant, the performance of 
the one is a condition precedent to the 
performance of the other; Aing ſlon 
5. Preflon, B. R. E. 13 G. 3. 
| 689 to 695 

g. Inſtances where covenants or agree- 
nen are conditions precedent, and 
where not, 684 to 695 
(7 19. Where a covenant goes to the 
whole of the conſideration on both 
des, it is a condition precedent ; Duke 
of $t, Albans V. Shore, C B. T. 
19 C. 3. 690, a. [! 
10. Inſtances where a party has done 
enough to entitle himſelf to an action 
covenant or upon an agreement. 
685 to 689 

11, Inſtances where he has not. 685 


to 
u. Vid Equity, No. 2.  Hus- 
band, No. ily 2. * | - 


COVENTRY, | 
Fd Poox-rate, No. 10, 11. 


* COVERT, COVERTURE. 


Te Hoss. 


negle&t and default of the other 
Company, B. R. H. 27 C. 3. 694, 


pendent covenants, either party maß 
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 CREDITOR. 

Vide Baxxzuer. Ducazs, No. 1. 
| CRIMINAL Converſation. | 
1. An action for criminal converſation 
is the only civil caſe, where the 


actual celebration of a marriage muſt 
be proved. — 


„ Page 174 

2. Vide Evidence, No. 17. 45 : 
CROSS Rad. 

Vide Rzmainves, No. 1, 2 


Vide ADnninisTRATION, No. &, 
Bas rab, No. 2. Excist, Ex- 
TENT, ForFEITURE, No. 1. Na- 
VIGABLE River, © | 


CRUISE... 


Senſe of the word © cruiſe®” in policies es . 
of inſurante. - '- $38 
"CUSTOM: 


t. A corporation being entitled to a 
cuſtomary duty on corn jmported, a 
cuſtom that factors, free of the cor- 
poration, ſhall receive to their own 
uſe, that part of the duty which 
ariſes from corn configned to them 

as factors, is good in law ; Cockſedge 

v. Fanſhaw, E. 19 G. 3. 11910134 

2. Inſtances of good in law, 

| 126, 203 

3. Of cuſtoms void in law. 204 to 206 

4. A cuſtom that tenants, Her by 
parole or deed,s ſhall have the Jway- 
going crop. after the expiration” of 

theit term, A in law ; 
worth v. on, 7. 19 C. 3. 
201 to 207, & n. 175 n. [8]. 

5. So is a cuſtom that the inhabitants | 

of a' manor ſhall grind—all their 

corn, grain, and malt, which 

them, or any of them, ſhall be u 

or ſpent, ground within the magor 

A certain, mills ; Cort v. Birdech, 
. 9 C. 3. + ai8to225 
— Ces: * 6 Bu 


n 
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6. But if it were, that they ſhall grind dammges is all caſes where chas 
—all e whatſoever by hem judgment by default 3 
ſpent or — certain 2 it 6. 1, [4] 
would be 3 e221 lakkance whore ty | 

7. A decree to eſtabliſh a cuſtom binds in an ation on a 5 3. 
all perſons in the ſame cirenmſtances S Solamen, C. R T. 25 
with the original defendants 5 the -, 31G a * 
eie of Manichefler + Millt, Duc. Lanc. 7. Fi Banxane rer, No. 37, 38. 

Fe E 50 7 — Pe oa Bn, 13] 13] Pann Na Ne. z. 

cale a breach of Fig V 
| cuſtom ſuch decree (No. 7.) may be 2, 15 * N * 


revived faciar. 222, n. 
9. But clap is only evaded, 5 E 1. 


e ee e 4 ee of debe vn Be” a 


222, Bb» 
10. 9 ot takes notice of 6020 e , "or pong 


cuſtoms of London as have been cer- 


tified by the recorder z Blaquicre v. Fa. ofthe Ro Wally + 


awhins, E. 20 G. 3. 378 to 380 
12. 2 ake vole of the 6. Debt ll he where india 
an achion . x 
Wu, Br calling 1 woman * whore” $ nftznces of a&ons of debt in which 


pe "ag it has not been certified. "== kt inte ori d "orga 


ror n. AL, Staunton v. Jones, 1 
a FR wy evidence is Gen 


I, 
$42. But oc ant] E pores 


Z 
the cuſtoms of the city. POOR r 5. What 27 ans ITE 
13. Rue, No. 18 10. proves wie 
„ 15 e 3 Vide "yp 
— — —̃—̃ 2, 11, 15, . C 
| USES SR 6. What are not. Bangkver 
3 14 8 6 G | 4y 17 20. 
lh D.- FE 7. ide Witte, No. 2. 
PAMAGES DECLARATION. 
THE plainiff „ 
„ing bis ſhip or goods ſhall b. Ta e desde in 4 br han: 
" recover more than two pence 15 of a cuſtom for inhabitants wo grind V 
mages if che judge or caurt wer tify —. tiff s mill, ĩt is hot mw 
that there was probable cauſe of ſei- that the — Gi 
Lure for f. IG he) ada from time w 
. Aeg may n 5 vor thar the all fs fr gf . 
ddebus in name of damages. 76 
+ a coun a 25S gre! Wl Kev ee, DE, 5 — 
22 1 1 N No. 175 13. Brut of Exchange g 
| No. 14, % . 2 | 
No. 3. CovEenanTy Ae” 1 
, Der, No. Tz 3- | 
\".* "Wo. Ts Maracious ſon 
Nw dd 


1 in law, it is error, 377. 900, 131 6, 7, 8, 2004 
e eb he CITALy 


* 


"and _ 26 Lg - of 5 — 
the decree. Fage 88 


Cusran, No 7, 8. 
A ny wy of 
edings cannat be read in 
frag m. 
$80 
+DEED. 


11 A deed to lead the uſes of a fine, 
and the fine are to be confidered as 


12. A mere may. prove the 
 execytion of dont. en by to himſelf. 
* trig [+57] 


DEFAULT, 


1. Where thers is Jadgment by de- 
fault on a' bill of exchange, or pro 
miſſory note, they muſt be produced 


n. [2] 
C2, Pace yo he ynk. $ 


(F 3. Vide Damages, 6 
ON- _ No: 3. * * 


DELIVERY, 
Vide naue No. . 


DEMAND. 


. A demand is neceſſary before a 
can enter for we 1 
2. Unleſs where 6 months" rent is in 
Mrear, and there is not a ſafficient 
dreſs on the premiſes 483, 486 
Or unleſs the neceſlity of a demand 


4 end by the e, eſs 
* Greement, $9.9 


ade af 1 ti te 
0 e- 
— 


4 Tak of te Prop! Mater 


8 pride 


the ſame conveyance. - 45 


before the i inquiry jury. 316, 


of the. land, and, of a houſe, 
eng bende. Faro ads, 4 let 


. 


7. al 8 * " to 684 


DEMESNE. 


Tenant i in ancient * N TI. 
- NANT, No. 14. 


3 
1. Examples of good cauſes for ſperial 
demurrer. 94 tO 97, 329 to 330, 


68 
e 
| demurrer. 4,0. [1], 5, u. 
+ 3- 2». How r it is good cauſe that 


_ the cigl plan amount to the al 
SA 4-7 


Mee. 


DEMURRER „ Fee 
1. A demuyyer to evidence 


truth of every concluſion fact 


which the ju could have inferred 
from the jo demurted to g 
Cockſedge v. Fanſpaw, E. 96% 
119 to 134, 2 

2. E 
cannot take advantage of any 0bjecy 
tion to the * V Cort v. Birk- 
al, T. 19G. 3. - 218 to 225 
3. When evidence iy demyrred ta, the 


| en om Span Hg of 


- 323232, n. (141 

+ IS they do not, TITS 
the demurrer is given 

tiff, . — 

Cort v. Birkbeck, T, 19 C. 3. 

| - 322 ko 224 

3. And after the execution thereof the 

party may move in arreſt of the final 

judgment, on any objection to the 

pleadings ; Cort v, Firkbeck, T. 19 

G. 3. * - ty * 2 2 


DEPUTATION for u Game. 


of exchange ; +4 i 


- 
* - 
1 — ll. 


" — _= # ES; --2 — * 
1 rr 
E EE — — fr 
* Fe » * hy i 
ths = a — * 
2 — 5 
- oa TE l -, hy Y 
—_— 
Erb ——— 


a. b 
- On nally 

— 235. 
3 * 


* 
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WY DEPOSITION. ” 
> Depoſitions before commiſſioners of bank- 


Yo 2. when recorded, or copies there- 
are 


evidence to prove the time of 


the ac f b y if ſpecified in 

neee ill ſon, M. 20 G. 3. 

= ork 
DEVIATION. 


Vide. inter A No. 7. „ 13, 


24, 25, 26. 


DEVIS E, DEVIS EE. 
1. A deviſe is not a purchaſe within the 
meaning of 9 Geo. 1. C. 7.;. Rex v. 
Wivelingham, T. 21 G. 3. 707 
„„%%ö»;ͤ; ˙ retath to 770 
2. Vide Executorxy Deviſe. Moxr- 
' "GAGE, No. 16. WII. 


- DISCONTINUANCE. 
Vid Puna Adion, No. 1. 

- DISCOUNT. 
N Usvay, No. 9. 


DISCRETION. 


| Toftances of the exerciſe of the diſere | 


tionary power of the court. Vid- 
Alrsd arion, No. 2. Cos rs, 
No. 9. InrormaTION. Oven- 
.SEER. | PRACTICE, \ ReLease. 
A 


DISFRANCHISEMENT: 


Vid CoxronatiON, No. 1, 2, 3, 4 
45 6. 


' DISTRESS. 


1. 10 - notice for the fale of a diſtreſs 


under 2 & M. c. 5. it is not ne- 


ceſſary to mention when the rent be- 
came due, far which the diftreſs has 


— 


3. If a 8 or 1 


When the proceeding againft the for- 


| been made; Moſs v. Gelen, M. 
20G. 3.. '. + _ Page219to 283 
2. A grantee or mortgagee, ſince 4 Am. 
c. 16. 5 9. may diſtrain before he 
has turned his right into actual poſ- 
Ae by the at/aramen! of the ber, | 
Moſs v. Gallimore, M. 20 G. 3. 
279 to 283 


the ſingle duties, and then . 


bankrupt, and is convicted after the 

- affegninent of his eſtate, the double 

uties may be diſtrained for, on the 

5 candles, * utenſils and materials 

in the hands of the ce Stracey 

v. Hulſe, T. 20 G. 3. 411 to 416. 

The Attorney General v. Senior. Sace. 

1739, 415, 416, n. [1]. Rex v, 

Fowler, Scacc. 19 C. 3. 415, 416, 

n. [2], 417, ö. 

4. Diſtreſs is not incident to a fee- . 
rent as ſuch, unleſs the 

- brought within 4 Geo. 2. c. 28. f 5. 

Bradbury v. Wright, H. 21 6G. ;. 

624 to 628 

5. Vide Demand, No. 2. Prrar- 

ING, No. 9, 10. Poona, No. 


14. 


DISTRIN GAS. 


7 4 is by e and when 


- 464 


DIVIDEND, 
Vide BankxupT, No. 32, 33- 


' DIVIDING N. 
Vid: InsurAanct, No. 6. 
DO WER. 
Vide SerryumEnT, No. 19. 


DRAWEE, DRAWER. 
Vide Biuu. of ape" | 


EAST 


» E. 95 : 


EAST INDIA Company. 


Hruction of the charter-parties of 
the Faft-India Company, Page 272 
80 278 

"ag - of the trades bebkly of the 

| India Company are evidence. 


585. w (3), 59% a. 
ECCLESIASTICAL We 


Fide ArranitOR, Probate. 


ECCLESIASTICAL Leaſe. 


Eaclefiaſtical leaſes cad puly be of 
1 de, e 573 


EJECTMENT.: 


1, An attorney, cannot be leſſee in an 
cjeAment, - = 466, n. [19 
3. Where it is clear that the 
whom the /egal eftate is veſted, is a 
mere truſ{ee, he ſhall not avail bim- 
ſelf of his title to defeat his ceſlui que 
iruft from recovering in ejectment. 
721, 722, 777 
{ 4. But quere as to that point; 
Vide Doe, Leſſee of Hoddeſden, v. 
Sp, B. R. A. 29 C. 3, 
n 154 
5 Vide MoxTcacs, No. 1, 2, 3, 
5% 5. Notice, No. 1. 


ELECTION. 


. Vide CorroRrAaTiION, No. 8. 


FORMATION, No. Mavos. 
1. Vide Or rion. bo yer 


ELEGIT. 
be on 0 cleg 


iver a — 4 


he  00t bind 
icular 


sr 


{ SEVERAL reſolutions on the con- | 


j. HeAment will lie for à wine. 305 


721, 


1. Adua / entry is 


— rev y certain 
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tenements and farms making. ia 
moiety of the whole; BD 


value, a ; 
v. the Earl of g M. 21 6.43. 
Page 7 0 476 -* 
2. The land extended under an elegit 
muſt be ſet out by metes and 
cy yas! 476, & n. (1 
iT os 


"EMBARGO.. 


The effect. of in embargo on polcier of 
inſurance. Vide lxsuzAM c, No, 


905 32, 35. 3% 35. 36. | 
EMBLEMENTS. 


- Vide Mo rosen, No. l. 
Px oc- Gas a6 
TOR. ProneetT1ON. Rrcisr za. 


E NE N v. 


3 dun amy, baus, 


ENQUIRY. 


I. A writ of ehquiry ie 


where the action is on a covenant for 
the payment of a liquidated ſum. 


16. . 

2. Os the e 
y in an action on & written in- 
we. the inſtrument muſt be 
produced. 316, & n. jt 
3. Vide Danaces, N 5, 5 Ke 
MURRER to Evidence, 


$i COILS FOR 


1. What is evidence of the bst 
of a bargain and ſale, Vide Evi- 
Of keerin the Duchy of Lancer 

2. in . 
"Fr Eyivence, No. 5. | 


» 


5 ENTRY. 


1 . = 
. * 3 I ” 

n Ka . $- 
no bpm 


' the contrary; Ford 


7 50, . . 
M. 3 d. 
| 8 


| a 60 ©] 


was. occupier when 
d, but not at the time 


title gocrue 
, Fagr 4839 0. ta. 
-EQUITABLE B 


5 Reſidence for forty days on an 
equitable * gains a fm 
61, 638. . MWiveliagbam, 7. 


21 C. 3- 1757 % 570 
2. A deviſe of he ſurplus aribpg from 
the fale of land after payment of 
| debts and legacies has an equitable 
| intereft in the land, and may keep 
te land, ing the Gin 3 
cies. 
3. If the legal zntereſt, in (Ry en 
in fee ſimple ex parte maternd, and 
the equitable intereſt jo fee fimple 


| er parte , Or vice verſa, the | 
equitable ſhall m the legal 
eſtate, and both follow the line 


\ through which the legal eſtate de- 
- Tcended ; Cond, Ws F. 21 
G. 3. | 771 to 780 

| 4 Vide Enzcrnuxr, No. 3. 


| EQUITY. 
1. In all.caſes of 4 purchaſe for gal- 


equity malt fallow, | * 


able copfideration 
not lead the law 322 


2. The''conflruZion of covenants and 


agreements muſt be the ſame i e 
and at law. ® 88 


277 

een the conflrudiion of dans. 
2 

14. Io the off fe of an emo ane 

. alkſt che debtor to retain 

legal entergf rh 7g 

+5. Or to recover back what —.— 

paid above mw principal and legal 


4 N. * 1.1», 696, n. 
No. 


Anon, Wers Nee 
3 5 A424 


Ne ITE uy 
Inſtance here 2 Tort of law wkes 


ow of ko k of redemption 
the mar thaye 
1 ö Vide A$10 x51, 


r Were No. 16. 


ERROR. 
I: 19nd n 5 waa, 
form, the miſtake may be Ar 
in the court below, pending ibe 
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nebel, V. Pr. T. 18 G. 3. 12, un. infured may abandon, notwithitand- 
4 Bise v. Fleicher, N. Pr. 19G. 3. ing a raaptere; Mills v. Flasher, 


| 3 | Jy n. 19 6. 3. 291 t0 235 
Difference between ons 13. of 7 are infurett on board a 
and warranties, 11 to 14, #60, 361, © ſhip Lotdon ta Nantes, wich li- 
28562, 265, 289 bey to ell a and the is 
+ Warranties in policies muſt be ſtrict- cleared only for bot fails di- 
j complied with, but repreſentations realy for Nam, thi being St 
need only be fair and ſabftantially known courſe of the trade, in order 
mne. 11 to 14, 17, n. [3], 124 n. © to fave certait duties both here and 
þ The word ſcamen, in # policy, extends in France; there is no frun# on the 
wall the crew, including boys, ct, —wunzler-woriter, fo' as wo diſchuge the 
Us. Bran v. Stupart,, M. 9 G. 3. pony; Planthi v. Fletcher, 20 
te 1% 11, n. [35, want G. 3. e 1490 254 
„ If a ſhip Gail ons, voyage different 14. If ad infurance is made before the 
from, although coinciding in part commencement of hoſtilities, but 
vith, that in ſut ed, the policy is diſ- when an immediate var is univet- 
to happen fully expected, che inſured” is not 
fuint'; Wootdridge bound to give the andrer, notice 
v Boydell, MA. 19 C. 3. 164918 though the ſhip does not fail till uſter 
„ A deviation intended, if the le hap- the war commences; Planehs v. 
Aue it take effect, does not „ 3. IE 254 
ge the policy. 18. Thelloſon 15. in ſuch (No. , upon a a 

. Ferguſſon, E. 19 G. 3. 367 to Jay in d wad form; rope! 


3 evriter will be liable bb, 4 
A worranty © to ſail with c] — captures; Plane v. Fincher, M. 20 


means the uſual convoy for the y- « 3 - 25140254 
Ir, and not a mere with 16. Ho inf RI IS 
emo; Lilly v. Eever, I. 19 C 3. iy prohibited by We laws of this 

72t0 74, & n. [7], 735,736 country is wi, Jeb v. Sutton, 


þ But in ſuch a caſe (No. 8.) aw un- J. 26 C. 3. : 44 25S 
E Feparating Þ 0 alle of ty. Ou ane 
the warranty. 74, 271 536 een fafc on ſuch aday;, & 4 certain 
v. A ſhip and goods being inforcd P 


Vor. II. 


9 


ĩt turn out that ſhe ha ſafe to the 
point repreſented, but Was loft-two | 
days before the day-miepti | 
/ /; difſerenc#:;(thooghpby miſtake) is 
+, material, and diſcharges the policy; 
Naa v. Fraſer, M 20 G. 3: 
Ve, 4%; + - - Fogg foo 262 


lads, knowing them to be 
true, he takes the riſſe of their being 
ſo on himſelt. n e - 261 
17 19: So, if the agent bf the under- 
'« 2vriter does ſo, his printipal is liable; 
Fu berbers v. Mathar, B. R. M. 26 
FE G. 3. 7 8 3 261 8. 1 
20. In a policy on goods ſhipped on 
board a certain ſhip, to return part 


- of the premium © if ſails with convoys Hope, from place to place, and dur- 


and arrives, the arrival of the ſhip 
is what is meant; and the full return 
is to be made on the whole ſum in- 
fſuted, » though there ſhould be an 
average loſs on the goods; -Simond v. 


Baydell, M. 20 G. 3. 268 to 272 


21. lu is not meeeſſary under ſuch a 
 . policy (Noονꝗ that the ſhip ſhould 
: arfive in company with the convoy; 
i Simondy. Boydell,M.20G.3.268to27 2 
22. If an inſured ſhip quit the courſe 
- deſcribed in the policy from neceſ- 

ſity, ſhe muſt purſue the new voyage 
of neceſſity, in the direct courſe, and 
i the ſhorteſt time, otherwiſe the 

policy will begdiſcharged,; Lavabre 

v. Wilſon; Bize v. Fletcher ; Lava- 

bre v. Walter; M. 20 G. 3. | 

bh 0 | , 284 to 291 

23. On an Eaſl- India voyage, under a 

policy“ At and from Port V Orient 

to Pondicberry, Madras and China, 
and at and from thence back to the 
ſhip's port ; or ports of diſcharge in 

France, with liberty to touch, in the 

. .outzward, or homeward bound woyage, 

Aut the er of France and Bourbon, 

und at all or any other place or 
places, aha or whereſoever, and that 
it ſhall be lawful for the ſaid ſhip, in 

. this w9yagey to proceed and {ail to, 

and touch and ſtay at any ports or 
places: whatever, as well on this 


' + 


ſide as an the other ſide of the Cape | 


of Good Hope, without being-deemed 
a deviation.” —The general words 


% the 


vgs 250 to v. Maler MH. 20 G. 
inſured I material 24. Vader ſuch a oli Nos 24!) iris 


. 3 284 ſ0 291 
25. A policy, being, At and from 

L Orient, to the iſſes of Frage and 
Baurbon, and to all or any and 


41. are qualified and reſtrained, by the+ ¶ of the ſtate of the up, appear 


* 
1 
% f * 
: \ s On 


expreſſions, Min the outward or home. 
award bound n and, (4 in this 
voyage, to mean aces in the 
ufual eourſe ofthe nite and 
from th places. mentioned in the 
policy; Lavabre v. Wilſon; Lavabre 
3. P,28410 286 


a a dewiation to go to Benpal ; Lavalre 
v. Milſon; Lavabre v. Waker, M. 20 


places, where and whatſoever, in 
the Raft India, China, Perfia, or 
elſe where, beyondithe Cape of Good 


ing the ſhip's: fag. and trade, back- 
wards and forwards, at all ports and 
places, and until her fafe arrival in 
France” —although the gadured, by 

a repreſentation, wafered to e policy 
at the time of \under-wniting, ſtate 
—* that the ſhip intends to fail in 

ver or Ofober, and to go to 

- Madeira, the iſles of France, Pondi- 
cherry, Cbina, the iſles of France, 
and ' Orient —if the infured really 
+ mtended that the ſhip ſhould fail as 
early as repreſented, and that ſhe 
mould go to China, the policy is 
not diſcharged, though be aſter- 
wards change his intention, and the 
ſhip does not fail till December, and 
to Bengal, and not to China; 

Bize v. bletchery N. Pr. after E. 20 

- [Gut 22834 to 289 
26. A deviation from neceſſity muſt be 
- juſtified, both as to fubſtance and 
manner. e 291 
27. A repreſentation made to the ſurſt 
underauriter extends to all the others; 
Barber v. Fletcher, M. 20 U 3. 5 
3 | 306 


28. A repreſentation, that a ſhip is ex- 
| ts arr on ſuch a day from 
coaſt of Africa, is not material lo 1 
to diſcharge the policy, though 10 
turn out, that ſhe actually failed 6x 
months before; Barber v. Fluch: 
M. 20 G. 3. 3 
+ 29. If facts not diſcloſed by the bre 
ker for the inſured, in an 


305, 


* 


3 


1 


2. 37. 
32. On a warranty to fail from Famai- 


A „ 


A Toble of ie Hanh, Ihr. 


ra 0 e, though they did o 


to the broker, who, merely on that 


Account, abſtained from, mentioning 


4s 
* 


, 


them, the inſurance is\poid; Shirley . 


v. Wilkinſon, B. R M 22 G. 3. 
Dag zos, n. [ 81] 


zo. Where there n A. ſtip lation in a 


jou. on a foreign ſhip," that the po- 


cy ſnall be ſufficient proof of in- 


tzreſl, and there is judgment by de- 
fault, the plaintiff, on the @wriz of 
enquiry, need only prove the defen- 
dant's * without giving 
any evidence of inter; Thelluſſon v. 
Flacher, H. 20 G. 3 316, 316 
6 Policies en foreign ſbips und property 
are not within che ſlatute of 19 Geo. 
of” 316 


ca, on or before à day certain, if 


the ſhip departs from her port of 


loading on that day, with all her 


. 


- Joining ganvey, that being 
N the warranty is 
complied with, although fc hace 


x " 
hd 


2 e to fail; or to 
e ſailed; d dr before u day cer- 
tai, if ſhe ſail on the day, from her 
port of loading, with3all Her cargo 
and clearances on board to another 

of the iſland, for: che fake of 
uſual 


be out of the direct courſe ot the 


voyage, and the ſhip is detained 


* 1 
- 


. 
8 


there, by an emburgo, till aſter the 
day; Bond v. Num, B R. E 15 6. 
3. Page 366, n [9], to /o, n. 


35. Vet the ſhip in ſuch caſe (No. 34.) 


the duo places. 


would be protected under the words 
%t Jamaica, in failing between 
370, n. 


36. If a ſhip, warranted to ſail on a 


cargo and clearances on board, and 


proceeds to the place of rendez- 
vous on the iſland, expecting to find 


a convoy and proceed immediately, 


but is detained there by an embargo 
till after the day, the departure is 


a teompliance with the warranty, 
though the captain knew of the em- 


bargo when he ſailed, the embargo 
being only till convoy ſhould be 
ready; Earle v. Harris, E. 20 G. 3. 

| * $370.35 0 


33. So, a French ſhip being warranted 


to ſail from Guadaloupe on or before 
a day certain, if ſhe take in all her 
cargo and clearances, and leave her 
port of loading before the day, and 
ſail to another part of the iſland, in 
the direct courſe of her voyage, 
merely in the hopes of joining con- 
voy, and to take the governor's diſ- 
patches for France, the warranty is 
compłied with, though the governor 
there ſhould detain her beyond the 
day, and although it ſhould be a 
condition inſerted in one of her clear- 
ances, * that ſhe ſhould paſs that 
" way to take the orders of govern- 
" ment;” T helluſſon-v. Ferguſſon, E.20 


day certain, gets under fail on the 
day, with intent to purſue her voy- 
age, the warranty is complied with, 
though the ſhould be obliged to put 
back inſtantly by an embargo, — 


| ſhe gets out of the harbouf; Thel. 


8 


uon v, Ferguſſon, N. Fr. 369, n. 


9 n.“ 


D 3707 


37. An inſurance being made without 


intereſt, and the premium paid, the 


inſured ſhall not recover it back ; 
Lowry v. Bourdieu, M. 21 G. 3. 
| 4568 to472 


38. $0, 0 the eaſe of a re- aſſu- 


rance, void, by 5 K. 2.c. 373 


Andree v. Fletcher, B. R. E. 29G. 3. 
| un. [0F] 
39. An under-writer is preſumed to 

know the nature and uliar cir- 


cumſtances of the branch of trade 
to which the inſurance relates; Noble 


v. Kennoway, M. 21 C. 3. Ftoto513 


40. An inſurance, with liberty to 


41 


© foreign court | | 
cluſive evidence that they were not 


cruiſe ſix weeks,” means fix weeks 
ſucceſſively, from the commence- 
ment of the cruiſe ; Syers v. Bridge, 
A. 21 G. . 
The ſhip and goods being war- 
ranted neutral, a condemnation by a 
court of Admiralty is not con- 


neutral, unleſs it appear that the 


C. 3. 361 to 366. llufſon v. condemnation went on that ground ; 
„N. Pr. after E. 20 G. 3. Bernardi v. Mottens, H. 21 G. 5 

; 66, n. [oh 367, n. . 7 net wt Þ 

44. 80, if a ſhip {a inf; hom 424 When a ſhipis cap- 

| ; Þds ' fure 


27 to 331 


be we Net te ras. 
g. ſpe- 
groſs 1 though | 1 . + 
re the end bf two mon 

bs, ®ip Þ 4 ſor, 


bo #1 
Hed . Ky 
to 588 
43- wo" fhip i is ot 122 twelve 
„months, at a groſs ſum, warranted 
3608 from captures, there ſhall be no 
tionment- nor return, though the 
t ceaſe, by the capture the 
before the "expiration of the 
twelve months. 
44- So, if there is an . a 
lip and goods —at and from A to 
B, during her ſtay and trade there, 
at ad "Ge thence to her 


om thence e —it is 1 
entire contrad, loſs ha 
pen at any time aſier the 1 

ment of ihe , there ſhall be no 
Fe. nor return; Bermond v. 
4 ie 7. 21 8 781 to 789 
ere is . upon a 

for a yea With an exception as 

be ds of juſtice, if 
y die in either of choſe ways 

7 * in the year, there ſhall be no 

_ apportionment nor return. 785, 78 

L . 16 the 3 1s—6 at 160 fo 
alifax in Nova Scotia, 

20959 to depart with convoy from 

MP artfmout#'—the riſt and contra 


ter 


are diviſible, and, if the ſhip de- 
8 mouth without con- 

roy, _ be. an rtianment 
and return of ſo much as was paid 
Os the - voyage from Port; to 
Halifax, to be aſcertained by the 


jury, the commencement of any riſk 
from Portſmouth depending on the 
condition precedent of a departure 
„ frewWthence with convey. 587, 786, 


* 60 if the palley in——* os and Hen 
warranted to fail on a day 

„the riſk and contrast are 

\ diviſible, the riſk from 4. end- 
ing on the condition precedent of a de- 


* and, if chere is 


587, 784, 785 51. 


To tia 9 „ 


* 


_ 


be an 1 


no depatture 8 95 


* Faxe 735, 
4 It is 45 eneral princi 
J e the * has begun Ro it . 
ſhould ceife im Ke” ſhall - 
be vo Peturs of 2 588, 789 
49. And, in all caſes the tit 
never has begun, | "al be a 
return. x A $2 $8, 789 


50. Under a warranty, that the ſhip 
and cargo are neutral 8 fty, it is 
fuffcient if they ate lg the nit 
 comffiefices} 4 v. Parki ST. 21 


732-0 6 

15 ſuch a e is Putt, tho _ 
the br ſhould not happen in 
quence of the property not "hog 
neutral, the polity is void. 733, n. 


en de eee in Nh, LS fad 52, In afſumpfit for a total loſe, PE, 


rage loſe may be given in evidence. 
732, u. Gn. [I) 
53. Where there has only been an 
average life, if the account is fo 
comp joined that it cannot be adjuſt- 
ed in court, the jay," by conſent of 
the parties, may find for a fatal hſe, 
the plaintiff entering into a rule to 
account to the” wider-writers for 
what part of the infured property he 
ſtat recover; Barker v. French, M 
„ 96 
INTENDMENT. 
Vide ImeLieation. Parsunrriox. 
Oa bk.  Remainyzt, No. 1, 2. 
Rerury, No: 4, 5. 


INTEREST. 


Vide Exipsnce, No. 6, 7, 8, 95 to, 
11, 12, 13, 14, 15, 18, 22. x- 
$URANCE, No. 30, 31, 37+ 


INTEREST of Money. 


1. The jury may allow ver g on book 
debts; in name of damages. 376 

2. Intereſt 7 3 alloved by the 

_ cotirh rmance 

_ ment. foe the plaintiff, on the fu 
for which e original judgment w 
given, from the date $ thereof to 
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W 


BE AG. affair rents wo” 


DT 
— 08 


1 


Ln 


4s Page 752, „ 
3 But this i is not 2 


* 
it 4 e et ofthe 


3 953» 0. 


— of coſts, on the affirmance 
of the judgment, 1 
intereſt, by way of er, 
the time of figning the 2 
judgment; Entwiſtle v. Shepherd, B. 
R. M. 28 G. z. 753, n. [at] 
iP 5, In debt an a recopnizance 
againſt bail in error in Cum. acdc. 
the Bai! are not liable to intereſt for 
the time intervening between the 
original judgment and the afh 
* 753, 0. 4e 
1 Bat We iA A or in B. R 
are (No. 4.); Frith y, Leroux, B. R. 


M. 29 G. 3 15 . 4201 
1. Vide Fxcuuanlil'0 9 
10. 


"al Pl 
INTESTATE. - 


1 Wr BASTARb, 
3. | 


JOURNALS, 
I, of entries in the journals of 
' far are puidence ; Rex v. Lord 
George Gordon, H. 955 593, U 
3] 0. [4] 


2 2. The journals * the Ws of 
arcr . 593, n. 


IRREGULA RITY. 


Vide Acer, No. 3. P.gcrics, 
No. 1, 2, 7, 8, 11. 


ISSUE. 


1. When the ſpecial - matter may be 
n in evidence under the general 
Vide ConsranBis, No. 3. 
Eyivence, No. 10. Judenzur, 
” 4 Przabinc, No. 10, bh 
2. 
+. L. Whether the court will ever 
award a repleader on the 
Who has taken an im- 


of the 
| nuvi iſ 99%, 747 


in all caſes. 
7535 6. 


ceart of 


error, intereſt is t computed in the 


ary may 4 


hos: r. 


n. C 


application 


* 


A Tabh "y the Priveipa gur. 
EA Zinck v. 


r 
reign nt Gr v. 
* K. H. 1386.3. d. [i]. 

Plaiftoes v. Van Uzen, Cam. 


1 not negeſſary to ſhew the und of 


the e Walker v. „M. 
190.3. 1to7. Crawford v. Whit. 
tal, T3 G. 3. 4, n. [i], 5, n. 
1 Las {un Cam. Scacc. 

T; 18 6 3 ” Q, u. 

4 But che 3 give evidence 
to impeach it under the of nil 
A 3 "Walter v. Winer, "pe 55 


as 
Foxes cola 


N 


6. If « e eise dee. | 


in the declaration, mn 1 
is prout fer recon 18 ſure 
pluſage, And not traverſable by . 
of nul tiel retor; M aller v. Witter, 
M. 19 G. 3 A wh 1 to 7 


7. If one, — * of a 
urchaſe, — Wha 2 
4s — 


idderation, the 
and void againſt the judgment _ 


tor. 

8. The s of and ie nar e 
of the judgment, exe 
parties to ſuch Nate 41, 42, 


& n, 
;udgment entered before an extent 


A 
* is fred out ſhall be preferred. 415 


10. Vide AwpznouiexTt, No. 4 5 
Drravrr. Nn 
No. 4, 5. ExTanT, No. 2, Paae- 
TICE, No. 1 I. + Non-Pros. 


JURY, 
1. If the inhabitants of a diſtrict have 


enjoyed a preſcriptive ex emptian from 
55 on juries, they are not liable 
to ſerve under any of the ſlaluter re» 


e 8 rages Rex v. Pugh, E. 19 


188 to 191 
dee of bc wn from 
beg os juries ” 


190 
D. 3 la. 


* T. 18 47 Fol 8 | 
apathy 


ept againſt the * 


ks 4.4 3 
3 2 
N i 
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. 2 1 1 N * oe 
=” | if the 
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To of haf the jury is to to judge 
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7 . SUL 3k 111 


Wo ſts td 8 td 


1. | When's! joſtice of peace is entitled 
to double coftr under 7 5 1. e. 8 
Ni Cosrs, N . 

2. In wha s he may len 


| 9 
07 


3. 1 court vill not = an inſorma- 
- tion againÞ# juſtiee · of peace who has 
" ened-merblyfrom ignorance - 427 


| f 4* r ru of the 


oe: un ners of exciſe, are, 

to the e exactly the 
. Within ther apc juriſ- 
Mon 75 n. [+] 
5. Vid Basraab, No 3, 4. Con- 


\V$@TION, Si 6% lx- 
de. „ Ore: 
— er VE 170 2 
. enen f 
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JUSTIFICATION. 


Vide Cons ranrz, No. 2. Cos vs, 
No. 16. Hag 4 2. Jus- 
TICE of Peace, No. 2. War, No. 

| 2. Tae eras, No. 7. 


jus*trie4riof oy Bail. 
TIS Batts os * 5 


8 
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VE arten No. 4: 
BAsraap, No. 2. Excisz. Ex- 


Tr. Forrerrurns, No. 1. 
Navin River. Or pie. 


egen 
I. The court of King's Bench has power 


"AP LOUCESTER-.. * 5-47 to remove every conwdion by art. 


orari, unleſs where that authority is 


taken away by. fatute. 4, Page 549 


nd Der TG 


4. A grantee Of / a "ff raw 


2. * * Chamber. 
[52:8 " 1 
apr 984... Zo 
' D017 57 21,7 os 
| N Fl as 
TY Wa EE 4 ' 


ou nes 5 7, 


LANDLORD: 
. Tire of 8 Auel. 


extends only to the im- 
dine and not to a ſuperior, or 
rough landlord ; 1 25 Bennet's 
caſe, N. R. R. M. 1 G. 2 3 F 


C 2. The effect of ny ite o 


obtained by motion; Darling v. Hil, 
B. R. E. g G. 2 665, n I 2] 


3. Vide Demany, No. 1, 2, 3, 4. 


Lanyn-Tax, No. 1. LE As, Pos. 
Rate, No, 14, Rex Aste, No: 2. 
SETTLEMENT, No. 5, 6, 7. Va- 
RIAKCE, No. 8, 2: | 


1 


LAN 


11. The land- ax is not peculiarly a 


landlord's tax with reſpeQ to the 
bie. 4) 227, 0. [] (] 


« without any deduction, defalcs- 
tion or ablitement, for of io any 
& reſpe& whatſoever” —is entitled 


to the full rent, without deduQing 
the land- tax; Brad6 


y: Wright, 


H. 21 C4. 624 to 82 


3. The land- tax is tot to be deducted 


out of the two years? value yable 


. 724% n. [2], to 727 0. 


4 Vide e No. 5, 6, 7: 
9 | 
FR We. LATITAT. 


Penry v. Joner, T. 1 * 23 
Peary J 7 5 Lind 


K 


* I 5 
enen 


1. Aleaſe ond in its hates — 
2 remainder - man, does not become 


fering the leſſee to make improve- 
ments after his remainder” veſts in 
poſſeſſion; Doe V. Butcher, M. 19 

* Au. Wh 4 uiry 3 
12 t Ys, etner eq would not 
relieve in ſueh a caſe. 54, n. Lt 26] 


covert s eſtate (though not within 32 
Hen, 8. c. 28.) is only voidable. 


u. 764. n. 

1 4 But a morlgage 2 a femme e. | 
P1] eſtate, though in form of a leaſe, is 
She void; Goodright v. Strathan, B R. A. 
il e.. 53 u. L. 17], 54, n. 
72 5. Under a 2 o, that all affignments 

94 of a leaſe ſhall be wid if not enrolled, 
zor bros are. not included; Kin- 
2, „. 19 6.3. 56 10 58 


nerfley v. 
t6, n ale is iſo fatto void, by 
the condition or limitation, no accept- 
ance of rent afterwards can make 
it have continuance as between the 
grantor and grantee, 575 n. [+29], 
58, n. U 
#1. Otherwiſe it is of a leaſt woidable 
,n. [+2 „n. 
2 [+ 29], 58, n. (#] 
to the effect of-working a forfeiture 
under a prove not to : 
57, 184 


(7 9. But under a Proviſons that the 
© leaſe ſhall become void, in caſe the 
« leſſee, his executors or adminijtra- 
* tors, ſhall, at and during the ſaid 
term, ſet, let, or aſſign over, the 
* ſaid hereby demiſed meſſuage or 


* of,”Y—a demiſe by the leſſee's 
edmimſtratrix for a term a day ſhort 
of the expiration of the original leaſe, - 


n, B. R. G. 3. 


n. 671 
10. The landlend 3 4 
„ Hol. 
fordv. Hatch, E. 19 G. 3. 183 to187 
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1. Rate for repairing a ,., Vide 


Hignwar, No. 1. 


2. Rate for the relief of the Fide 
' Pook-Rate. "I LEW: 


RATEABILITY. 


Vide Poos - Rate, No. 4, 55 6, 7» 84 


10, 11, 12, 13. 


REA DE R SHIP. 


N. Whether a reader · hip is an eecle - 
Tirrs, 


Caltical prefe 
NC OY 


REASSURANCE. 
7 Vide Inuzancee, No, 38. 


| + N AuLzGATION, Na. 4- Corr, 
et fe, 


Fand 


releaſe to be delivered up, 


RERUT. 


| x Parole evidence may rebut a reſulting 
uſe, or equity. Page 26, 39 

2. 8 No. 13. Witt, 
1. oof Fo * e \ . 


|» RECITAL, | |» 
1. The word © aforeſaid” implies, and 
binds the party to, an exaG regital, 
15 7 

2. So does the. word © aner.“ 194 
3- But the words in manner and form 
following, - that is to ſay: do not; 


Rex v. May, E. 29 C. 3. 193, 194 
ene 


+RECORD, 


No. 5. Iauaxars, 

SCRIPT, & 
RECORDER of Zondhn, 
Vide ATTACHMENT, No. 2, 3. Cugs 
ron, No. 10, 111 


* 


REGISTER, 


1. A regiſter of the ritual court can · 
not ſue there for his fees ; Pearſon v. 
on, E. 21 C. 34, 624 
x. Feli, Vide Corr, No. 1x 
Evivince, No, 17. - j. 

+REJOINDER, - 

+ Vide Rur, No. 3, f. bf 

RELEASE. 

L. A jelinks excl by Wt geting 
makes him a competent wit. 
though" the felere refuſe to 
A it; Gooditle V. Welford, E. 
1 3 1 139 to 141 
2. efendant. who. is ſued by a 
" landlord in the name of his tenant 
procure a releaſy from the nominal 
plaintiff, the court will order the 
and per- 
wit the landlord to proceed in the 
| Ee4 action 


4 Table of the Principe? Matters 


* Y v Rogery, E. 30 G. "4, vi which, on another event, would 
4 Fage 17 have been a remainder, Page 340, 


„ene, 5. An executary d, u upon te vein 

10 9s, How the pariſk to which a of = prior executory iſe in — 
child belongs, but which lives with 2 become a remainder ; Doe 
its mother for nurture in another, 5 J. Sonnereau, M. 21 G. 3+ mo io 


can be ed raiſh mone 
for its e ee 7 375 „6. When a remainder | 1s limited — 


2. Qu. Whether a perſon who lies |  @ remainder in fee, both muſt be 
to the pariſh for relief for e his Veinior 3 n. 305, n. 755 
children, but not for himſelf, is * Fr tions of a remainder. 755, 
titled to ſuch relief though he refiiſe ' 756, 255 u. [1], 756, n. | 

to 80 into the work-boufe, - 331 to 8. The er 

z 
67 3. It is now determined that bent! & Vide Wir, No 36. 


Rex v. Haigh, E. 30 G. 3. r REMOVAL of Corporates. 


Whether the court of quarter Conroe x, No. 1 
* em can make an original ie of . T4 oy aj 2 1 % 3» 44 
eden , 333» n. fa] 


3. No appeal bee the quarter en REMOVAL of Pager, 


1. Inſtances of informal adjudications 
r 10ů 5 8 Yet je . of the ſettlement, in orders of removal. 


1 20 8 * 331 © ry Which have been held lofhicient, 2 
By” RELIEF in 2 by. 33 Vide SyTTLEMENT. | 
7 12 55 kaprry, *. #1 5. . e e. 


; 5 orb Rent cannot be ſued for in the court. 
REMAINDER. 8 of conſeience i in LN {oo 


245 
1, There ma oy bf crofe remainders by 2. Nor in the court” of requeſts of the 
implication een more than two; Tower Hamlets. - 245 
Rs Burville, . R. Z. 13 G. 3. 3. Vide Covenant, No. 4. 5. Dis- 
Wright v. Lord Cathopan, B. R. E. 'TRESS, No. 1, 2, 4. FEE-FARM, 
14 C. 3. Perry ve White, B. R. E. Faire Covert, No, 2. Lease, No. 

- 18 C. 3. Phiphard v. Mfangſeali, 10, 11, Surg, Na. 6. Va- 


B. R. E. 18 C. 3. 53. , 60 zidnes, No. 7, 8, 9. 
3. But the n is againſt them, | 
when between more than two; Doe REPAIRS, 


eee . f a ſhip done in F 
be Lord God, BE renek 
+ N h pim a ag on the ſhip; Willins v. 
BE 4 Phipherd 8 9.55 0 Carmichael, H. 19 G. 3. 101 to 107 
e 0 res E 2. He to whom the'vſe of a thing 1 
j ted, is bound to repair ity ung s 
bold ſufficignt, to ſapport the Bie- Ppanted' 
tions over as remainders, they ſhall . there 1 14 N to the 91 
. be conflrucd to 5 : Executory de. 
ww, © 365, go, 75 DER. 
4: An event ſubſequent a may 2 REPLEAD 


een an exerutory de- Vo. If a repleader is ever granted wi 


4 Table of the Principal Matters. 
the Me is found againſt the party 8 2 
tendering it. Page 396, 747, 7x9 RETURN. 
| 1 1+. Suppreſſo deri ig a good caule g 
REPLEVI N. - aftion in a return to a mandamus, 
| | | SE | Page 158 
fid Cos rs, No. 17» 18. Frxap- 2. So if the return is falſe in {ub g 3 
in, No. 9. though true in words, an action will 
Re... — 159 
REPLICATION. 3. The proſecutor may reply to a retufn. 
Vid Rats, No: 13. Birk, No. 3z, „ „ 232 
5. Bond, No. 3. CEATAMTv, 4 e . 
No. 2. Coxrox Arion, „ 5 — n ies te. 
Prrabixd, Na. 14, 17, 18, 19. 5: But _ e 62 , 
. . . Vid: Amznpwent, No. 10. 
REPRESENTATION is Poe of erbse. Ne. 4 f. 


18, 25, 27, 28, 29... ' 


oO SN ö 


| Vide Insane, No. 20, 21, 41, 
| | 42, 437, 44» 45» 46, 47, 48. 
REPRESENTATION, RE. D l 


l, PRESENTATIVE | RETURNING Offers 

1 Fi „ Exxcu- Vu. Maron,  MisxzctTAL, No. 4. 
5 n © VERSION. 

g REPUBLICATION, EP 9 « 

We reverſiqn, | WW. 

45 22 

— REQUESTS. REVOCATION. _, 

TH The court of requeſts in the Tpwer Vid MoxTGace, No. 17. Powrn, 

NM, Hamlets, Vide CovkrT, No. 6. No. 4. | Witt, No. I, 2, 3, 44 6, 

. 7. 17, 33 

+ RESIDENCE. 

1. Upon what property a reſidence of _ FRIGHTS. 


40 days gains a ſettlement. Vide + 1. Bill of Rights, Yide TanLe of 

VETTLEMENT, No. 20, 21, 22, Statutes after title STATUTE. 

+23, 26, 28, 29. al. +2. Petition of Rights, Vide Tague 
2. Upon what property ſuch reſidence of Statutes after title STATUTE. 


or does not gain a /ettlement. Vid 0 
i Wet No. 18, 19, 20, RIOT 
leſs 7 5 | y * 
3. Reſidence of Corporatorr. Vide 1. If perfons riotouſly aſſembled, in 
20 cds ed, N 5. y A part demoliſh a dwelling houſe, 
148 | * and, at the ſame time, _—_ ger 
| and furniture in the houſe, alt 
RESULTING Of, the jury ſhould find that ſuch 2 
hea Vie Fixe, No. 1. Runur, „and furnjture were not deſtroy ed 
7 4 b 8 : 


by 


— or * in ,” of 
the demoliſhing of the bouſe, the 
2 is liable, under 1 Geo. 1. 
92 WEE 66. to 

deſtruction o 
furniture, as well as of the houſe; 
they. Cogan, H. 216. «3+ Page 699, 


2. So, if the rioters eee 
houſe, do damage to the garden, the 
"CE ſhall yield damages for the 

rden ; Wilmot v. Horton, ＋ B. E. 
7 G. 3. 701, u. 3}, 

8 3. If an action will e on the riot 
: againſt the Hundred, beyond a 

r the damage 

was done. 700, n fi] 

3 An for the felony under 
that act, muſk be commenced within 
the year. a wma 111 

3. W- If twelre or more muſt be en- 
gaged in the dewoliſhing a houſe, to, 
entitle the to an action againſt 
the Hundred. - 700, n. [I] 

6. The number of twelve is not neceſ- 
ö a ſclony under the 

Joo, n. [2] 


| r 
Vid: Ixsun Auer, No. 15, 
44» 46, 48, 49, 30. 


R I V E R. 
Vid. Na vica zun River. War, No, 2. 


ROBBER, ROBBERY. 
Vide Hun and Cry. HynpaeD, No. 2. 


+ ROLL of Average, 


Vide ATTORNEY, No, i, 2. 


ROLLS. 
Maler of the Rolls, Vide Cask, No. 3. 


_ ROMAN Cabos; 
Vide Evivsxce, No. 20, 


RULES,” 
Vide Caxsrxucrion. 


InrorMA- 


ield damages for 
the wa and 


te 704, 6 | 


nne. 


ron, No. 1, 2. Maxius, Vas 
mor, No. 2. p 


SALVAGE, 
PPE InsvrAnce, No. 12. 


SCANDALUM Mognatun, 
Fi en Chanber, No. 6. 


SCIRE Faciar. 


Fige, Huszann, No, 3, Visit 
: TION, No. . Y 


SCOTLAND. 


Creditors in Saotland of a bankrupt here 
will not be permitted to come it 
undder ans thyme 
abandon the may have 
obtained 4 

bye 


rupt in Scotland, + 


 « SEAMEN,” 
Senſe of the word “ ſeamen,” in 
. of inſurance ; Bean v. Tinto, 
1 


98. + - 11 to1 
SECURITY. 


[. If a 
mortgage and bond, he may proceed 


on both, viz. for a forecloſure of 


the mor! and in an ofjon on th 

bond, 2 ſame ande Burnell v. 

Martin, T. 20 G. 3. 41 415 
2. Vide Banxzver, No. 4, 5. 6, 7 
| 13, 14, 15, 18. Gaus, No. 1 


2. Usvgr, No. 4. 


SENTENCE. 
Fide Ann Y v, No. 1, 3. 


and ſervice. J. 
gart 


1. Settlement by hiring and 


perſon has two ſecurities, a 


- 


"_—- 
- £azxX a x# eo ao 


— 


Ex SGT YT ZEMOTTY)HYY””CTICCTCTCRUTSMPT TY 


— 


$577 LEMBVTs Ne. 8, 9. 10, 11, 
12, 13, 14, 16, 44. 


8E T 
N ATTORNEY, N84 Bau x- 


ver, No. 10, 34. 


SETTLEMENT. 

. The removal of a fem covert ig, 
jrind facie, evidence that the bu/dand”s 
ſettlement, is in the pariſh to which 
he was remoyed :! Rav J, Leigh, M. 


h, 
i 
1 And this, 22 h it is not — 


vith another perſon, a ſervice of 
4 days with ſuch perſan, before the 
rm of the apprenticeſhip expires, 
vill gain a ſettlement z Rem v. Moci- 
lad, Hl ig G. 3. 90s 71 
Though an apprentice is not ſtrictly 
Mualle, nor tranſmiſſible, yet, if he 
Fontinue with an gener, ax a perſonal 
greſentative, of his maſter, with 
the conſent of all parties, and his 
own, that will be a contingation of 
lhe apprenticeſhip, to the effe& of 
guning a ſettlement ; Rex v. Syock- 


4 


ud-tax, and bis name is in the 
"ale in a column of “ occupiers,” 


column of < landlords rated,” the 

_ does not gain a ſettlement : 

v. N. Jobn's, T. 198. 3. 14 
22 


16. If the title of a land-tax i 
An aſſeſſment on the aal of 
. of 4.” and boch the land- 
3 and tenant's names are in the 
ice. Vi i 
Oe rt 


1. What will not be good ſervice- on 


g 3 70, 71 
{ Though a tenant has actually pid 


Net, if the landlord's name is in a 


dar but without any words import · 


4 Table of the Pane Marrs, 


- ing which is eaicd, and the tenant 


| holds by paying a rent certain, clear 
mag. 


23 C. 3. 226, n. [+ 65]; Rex v. 
Eads, M. 24 C. 3. 327, 0 [fl 
Rex v. &.. „ M. 38 C. z. 
| | e 23% i [7] 

uma 


V. St. ame 8, A. a5 G. 3. 11 . 
* 4+ r 
N If there is a hiring far a year, and 
Jervice for part of that year, in the 
pariſh-of 4. and, before the end of 
the year, the ſeryant removes, with 
the maſter, to the pariſh of B. ſerves 
the year there, is hired to the 
maſter for another year, with 
any increaſe of evager, and ſerves 
ſeyeral months longer in H. without 
interval, he gains a ſettlement in 
B. 3 Rex v. Under-Barrow, H. 20 
A 9 to 311 
9. Two ſervices under different hirmgs 
may be tacked together, ſo as to 
make a ſufficient ſervice for a year, 
even where there has been an inter- 
ruption between them, and an ab- 
ſence from the maſter's houſe for 
part of à day ; Rex V. Ellesfield, H. 
17G. 3, - 310, n. [1] 
10, A hiriag by the year to work by 
the piece, with ag implied liberty, 
from the uſage of the placey to be 
abſent when the ſervant pleaſes, but 
not ta work for any other maſter, 
and ſervice under it, are ſufficient, 
though the ſervant may have ab- 
ſented himſelf at different times in 
the courſe of the year ; Rex v. Bir- 
mingham, H. 20 G. 3. 333 to 336 
11. A miſitia-man being hired for 2 
year, with an expreſs agreement that 
c be abſent on duty for a 
| month, and, in lieu thereof, ſerve 
a month over the year, gains a ſet- 


tlement, without ſerying the addi- 
tional 


2 


A Table 9 the. Priicigat: Matters. 
+ out adninjfraton granted, or dou 


tional month ; Rex v. Winchcomb, 4. 
20 C Page 391 to 393 
12. A certificated perſon 
 - "turned to the certifyiog pariſh; and 
remained there 18 years, a ſon, who 
Was born to him there, being hired, 
and ſerving for a year, in the pariſh 
- certified to, gains a ſettlement in that 
pariſh; Neu v. Frampton, T. 20G. 3. 
ei 418, 41 
13. When a Bing, on the face of it 
_ _  \neceſſarily appears to be for lefs than 
365 days, no uſage to conſider the 
time ſpecified in the hiring ag a year, 
will make it ſufficient for the purpoſe 


of gaining: a ſettlement; Rex v. 
:  Hanwood, T. 20 G. 3. 439 to444 | 
in each, his ſettlement js in 7 0 


14. But a biting for a year from Whit- 
ſuntide to Whuſuntide, if ſuch hiring 
is according to the 

country, is ſufficient, although the 
ſpace of time ſhould be leſs than a 
year. 440, 441 
15. A hiring on the day after Michael. 
mat, 80 ſerve till the Michaelmas fol- 
lowing, is ſufficient, “ ill Michael. 
mas” being inclufrve ; Rex v. Syder- 
ton, E. 17 G.3. 441, & n. [11 
16. If the name of a former occupier, 


officers, is dead, is continued in the 
poortrate, but the preſent occupier 


pays, he ſhall gain a ſettlement; Res 
v. FHeckmondaicke, H. 21 6. 3 564 


17. When the title of the poor- rute is 
* ſo much in the pound and the 


pauper's name is inſerted in the rate, 


and, alſo, his yearly rent, and he 
pays at the rate of 2c. in the pound 
for his ſpecified rent, though nothing 
is written againſt his name in the co- 


tumn of “ ſyms aſſeſſed, this is a 


ſufficient rating and paying for the 
purpoſe of gaining a ſettlement; 
Rex v. Carhampten, H. 21 G. 3. 
621, 622 

18. If a man who is inſolvent, has con- 


veyed his gate to truſtees, for the ] 
* ofa uf - gains a ſeulement, a deviſe not bei 


payment of his debts, and after- 
wards, before the truſt is 
gets fraudulently into poſſeſſhon, he will 
not gain a Cule 


days; Rex v. St. Michael's, E. 21 
G | 


G. 3. 4. nee 
19. Perſoꝑs entitled to adminiftratim or 


dower, who reſide on the z/fate, with- 


having re- 


20, Qui If a fole next of kin woult 


22, A mortgagor in poſſeſſion gains 


uſage of the 
Ke v. Jogan, E. 23 G. 3. 65 


25. A marriage is void, and no 1 
40 ment grined onde it, if celebrate 


{ [unleſs cured 
although | marriages de fade ma 
\ have been frequently celebrate 
there; Rex v. Northfield, E. 21 G. 
who, to the knowledge of the pariſn "FRY 
26. An eſtate being deviſed to truflee 


28. Reſidence on an effate coming 


rformed, 


ment by reſiding. 40 FE. Reſidence on ſuch an eſtate ( 


Wet | Page 65 

gain. a ſettlement by refidence, befor 
admini ration. 64 
21. A ſettlement may be gained b 
refidence on à mere equitable fiat 

2 631, 63 


* - 


. ſettlement. - 63 
723. So, it ſhould ſeem, does a 

_  Zagee in poſſeſſion, "> 
24. When a ſervant has reſided part « 
the year in one pariſh, and part i 
another, at different intervals, mak 
ing, when added, more than 40 day 


where he ſlept the laſt night; Rex 
Hulland, E. 21 G. 3. 657, 658 


n. [139 


in a chapel erected ſiace 26 Cv. 
21 Geo. 3. c. 53 


659 to 66 


to be fold to pay debts, and to © 
vide the- ſurplus, if any, betwee 
A. B. and C., A. has an equuas 
intereſt in the eſtate, and by reſidic 
on it forty days, gains a ſetilemen 
Rex v. Wivelingham, E. 21 C. 
| 767 to 77 
+ 27. But a perſon, though ſolely et 
titled to adminiſration, if the who 
would not thereby have veſted in hi 
for his own aſe, does not gain a ſe 
of 40 days « 
a term of years d 


S 


* 


tlement by a 
| premiſes held 
terminable on lives; Rex v. Ne 
Curry, M. 22 C. 3. 770, n. 16 


- ; 
Deere IT” CPTSFRY 


- deviſe, though under the value of 5c 


a purchaſe 
9 Geo, 1. c. 7 Rex v. Wi 0 
F. 21 G. 3. 767 6% 


within the meaning 


— 
— — 


intereſt 
a ecriifica 


io 9 | 


28.) though the deviſed 


SEV 


— 


SEVERANCE in Phading. 


+ Vide NoL1 Proſequi, No. 1. Non- 
Fru, No. 6, 7» 8, 9. | 


SHERIFF. = 

i. If a bailiff on a f. fa. againſt the 
of A. take thoſe of B. an ac- 
tion of treſpaſs lies againſt the ſheriff ; 
ldbworth v. Kempe, M. 19 G. 3. 


Pape 40 to 43 
rable for the 


n. [11] 
3. Service of a rule to return a writ on 
the ſheriff's agent in town, is not good 
ſervice; Rex v. Coles, T. 20 G. z. 

420 
4 By the true confiru8ton of 20 G. 2. 
. 37. a ſheriff is not liable to be 
called upon to reſurm proceſs, unleſs 
within fix lunar months after the ex- 
piration of his office, and the day on 
which he goes out of office is to be 
reckoned part of the fix months; 
' Rex v. Allrh, M. 21 G. 3. 463 to 
| * 15 465 
5. And the only way to cal! upon 
him (fo as to ſubject him to an ar- 
tachment) is by a rule of court ; Rex 


| on. [07] 
6. In an action againſt the ſheriff, for 
taking goods, without leaving the 
amount of a year's rent, the decla- 
ration need not ſtate all the particu- 
lars of the demiſe, but if it does, 
they muſt be proved as laid; Brifow 


. A ſheriff, or his officer 
to an action, for arreſting a tertifi- 
cated bankrupt, a peer, a diſcharged 
mſolvent debtor, or a perſon who 
wol the benefit of 20 8 3. c. 64. 


although the is privileged from 

arreſty ; Tarkony, Ehe, E. 21G. 3. 
. G671to 

L Vide ATTacumant, No. * 


4+ 5. Ekzoir, No. 1, 2. 


7 Mizzzcitat, No. 4. Unpiz- 
Seger, 


* 
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„ Jones, B. R. T. 27 C, 3. þ 463 


v. Wright, E. 21 6. 3. 665 to 669 
, is not liable 


\ 


. 
1. What debts contracted by the cap- 
_ - tain ſhall not be a lien upon the ſhip. 
Vide Lizn, No. 1. | 
2. Pris can only hypothecate the 
_ ſhip in foreign ports. Page 10 
3. Vide Famicht! 1 5 


8H P. Dang. 
Vide CARTER Turty, No. 2. 


* 


| | .SMUGGEING:. | 
Vide Adviitauty, No. 1. 2. Cos rs, 
No, i. Danaäcks, No. 1. ̃ 
S8 LVIT＋ got Diem, 
Qu. Whether the plea of ſolvit poſt diem 
can be pleaded to an action on an 
« annuity bond. 5 20, 521, 522, 5263 
 +8PECIAL Memorandum, / 
Vide Birr, No. 1, 4. 
1 8PECIAL Pede, 
+ Yide Monbx, No. 1. 
SPIRITUAL Court. 
1. An action will not lie for a maliciour 
_ proſecution in the ſpiritual court, with- 


out ſhewing that the ſuit there is at an 
end; Fiſber v. Briflow, T. 29 C. 3. 


| 215 
2. Vid: Arvarxiros, PrOBATE. 


4 


ProcTokx, ProHinitiON, Res 
Gira. 2 
STAM PS. 


1. If the admiſſions of ſeveral perſons 
to the freedom of a corporation ate 
entered on ont ſtamp, the admiſſion 

only of the firſt is good. 217, 218 
2. So, if two or more defendants in 
different a&ions are put into the ſame 
affidavit to hold to bail, it. is not 
„ unleſs (perhaps) againſt the 
2 named; Gilly v. Lockyer, 7. 
19 C. 3 417, 218 
| N | * 13. 80 


. 
a 


% 


1 
7 (Mag Ola) oh 30. 


+2. 


[4 rake et Mos 4 


3 


e and 


is void as to both 


Alion,  Fage21$4n, [+64 | 


a | 
E AlMlatutes is furt tantric ale is be 


rued as one law. 30 
ifference between the words of 
26G. 2. c. 22, K 326. 2. c. 28. (call. 
ed the Law es) as to th& time 
when the 27. & 4d, (called the 


| groats), are made payable to an in- 


olvent debtor. 
+4. L. Whath * 7 
lative ko 5 is a publir 


or Pride ad. 906, 9) & n. [12] 
"oe That a& (No. 3.) determined to 
a 
. K. F. a8 G. 4 9% n [137 
$ It is an offence at co law. to 
ubſtruct the execution of a 
created 
without obncluding 


Katt; Rex b. Sth, F. T 4 8 


441 to 446 
6. But an fe for 23. 


created by ſtatute, muſt conclude 25 


Mag: ormam fdatiuti. 
. Fe Parvartt Haarer Pos 
3 Oven, Ns. 4- 
B. Tanks or This Wan 
STATUTES CITED AND ObsrRvED 
uon. 


Hun 1. 


604, bo 


8 1 ap. 14: Kt ; 


| e 1. 
| uk 4 J cap. 18. 
Ne — P. F. 


3. or 
i 


n. 


Sg N 


act; Sun v. Nan 


by ſtatute my by ; 


1&2. 
4 30. p 499 Þ} 7 1 . 


reden bo 


. 14g0Gh II. 
Bn. bp. 351-& a; (4) 
. F. p. 795. 

N 1.6. 5. . bi. a 
a 3» . 985 ty 615, 6. 
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4. Vide AGREEMENT), No. 3. 


not afterwards object that the 


was not —ĩ 5 the count ” Bullock 
v. Barrow,” B. R. E. 27 797» 
| 3-8 


2. Vide Auxvirv, No. Þ 4 
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_ Civil eedings cannot be remov- 
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Great Seſſions, without ſpecial 
Williams v. Thomas, B E. 22 GC, . 
2 4 75 i, Bs 120 
Whether venue can 
changed from an Egli to a Welſh. 
county. 262, 263, & n. [1], 
1263, 0. . 
ty 5. The court of B. & R. will award 
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Wales; Davis. v. Pierce, 775 „ 


28 G. 3. 7327 f. [E ee 
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n the contiguous land; Taylor v. 1, 
MP hitthead, J. 210. 3. N 749 Aa 
3. "Pie Hiotlwar. Pp | 


5 WAY cath Crap. | : — 
74 Curön, No. 4. —ů imeliiat moiety over 
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1 t of conſe jence fot geb r. 
MEER 

Statute of Wein," 2. Yi 


„. Bell, B. R. E. 146 3. Page66, 
| os Tp & v. [4], 7s n. 
1. If a teflater is in a ſtate of inſenſi- 
bility when his will is atteſted, it is 
not executed within the meaning of 
the flatute of frauds, 29 Car. 2. c. 3. 


175 h be be corporeally preſent; 


v. Price, M. 20 G. 3. 
| | 244 
13, lx is ſufficient if the tgfator was in 


U z ſituation where he might have ſeen 
{ 4 ſign. 1,233 242 
4 [7 14. The ſcaling of a will is a fign- 
iy within the meaning of the fatute 
4 frauds ; Lee v. Libb, B. R. M. 1 
* V. M. 2342, [881] 
| IF 15. It is not neceſſary that the ze/- 
a tator ſhould ſign in preſence of the 
; 5 witneſſes, if he acknowledge his hand- 
1 writing to them all. 244, n. [K 
if {7 16. And ſuch acknowledgment may 


be to each at different times. 244. 
: .n. [] 


Due 
w \S 


* teſtator acknowledge his ſignature, 

40 though he do not fign in the preſence 

the of the qpitnefſer. - 244, n. [FF] 
905 18. Inaccuracies in that part of the 

40 fatute of frauds which relates to 

«All, wills, VEL 244, n. [2] 
19. If an eſtate is deviſed to the teflator's = 


_ 


ts 


fon for life, and after his death, to 
the ſon's children, and their heirs, and 


ion. 

36 to the teſtator's two daughters then 
rating " eſe, and their heirs, the eſtate to 
G- the children of the ſon, and that to 
10 79 , the daughters, are both contingent 
does remainders in fee; Goodright v. Dun- 
An; M. 20 G. 3. 264 to 268 
563 20. In a deviſe to the teflator's ſon, 
<6 66 and, if the teftator's three daughters 


over. live the ſon and his heirs, then 
to them, the words „ his heirs,” 
mean heirs of the body, becauſe the 
daughters wy _ 22 the 
eirs of the ſon, comin 
Bader that deſcription themſelves. 


266, 26 


Fer 


: 
8 


odd de 1. Under a deviſe to A. when he ſhall 
g the 21 years of age of the fee-fimple 
on of S. to him and is 


dl or children for ever, but, if he 


of we Gs before that time, then the 
245 img 19 inheriatce e K for 
Wil, Sw Rad 


241 to 


[7 17, So a revocation- is good, if the _ 


in caſe the ſon die without iſſue, then 


"@ Table of the Principal Matters, 


ee), A. takes an eſtate · ail; Davie 
v. Stevens, Hl. 20 G. 3. : 
a Page 321 to 32 
22. If there is . 4 4 
heirs of his body, and, for want of 
| ſuch iſſue, to B. and A. die before 
the tglator, leaving ifſue who ſurvive 
the teſtator, ſych iſſue ſhall take no- 
thing, and the limitation to B. ſhall 
veſt as an immediate eflate, on th 
teſtator's death; Hods ſon v. Ambroſe 
E. 20 G. 3. — 337 to 345 
23. And this, although A. was the 
| Heftator's heir at law; Warner v. 
White, B. R. M. 22 G. 3. 344.0. 


[4], 345, n. 
24. By deviſe to H. for life, remainder 
to truſleet to 


ſupport contingent re- 
mainders during 2 life, — from 
and after his deceaſe, then to the 
heirs of his body, 4. takes an gate 
for liſe, with a veſted remainder to 
himſelf in tail, the words * heirs of 
the body,“ being words of Emita- 
tion; Hodgſon v. Ambroſe, E 20 G. 3. 
337 t0 345, & n. [5] 
25. A deviſe of all the teſtator's 
. eſtate in A. to B. during life, ww 
at B.'s death, to the children of B. 
with remainder over, gives either an 
eſtate-tail to B. or an eſtate for life 
to B. with remainder in tail to B's 
children; Hodges v. Middleton, T. 
20 G. 3. - 431 t043 
26 An eſtate to A. for life by a 
and a limitation of the ſame eſtate to 
the heirs of the body of A. by a will 
(though the eſtate by the deed was 
voluntary, and moved from the teſ- 
tator, and is recited in the will), do 
not unite ſo as to give A. an eſt; 
tail, but the beirs of his body take a 
- contingent eſtate by pron; Doe v. 
Fonnereau, M. 21 G. 3 487 to 509 
27 A deviſe of a real eſtate to A. after 
2 good executory deviſe thereof to the 
heirs-male of the body of B. and 
Er 
e, veiting | 
fepeeten on the death of B. with« 
out leaving iſſue, or as a remainder 
on his death leaving iſſue; Doe v. 
Fongereau, M. 21 G. 3. 
pa 1 "487 t0 50g 
28, A 2 failure of the iſſue 
or heirs of A. without any previot 
Gg — 
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Enitation to ſuch. iſſue or heirs, is 
void in its ercatioun. 

85 Page 506, n. 507, n. 

29. If aſter a preceding Imitation to 


ſuch iſſue. or heirs, it is not void. 


506, n. 


30. A deviſe of perſonal gar to (or 


' conveyance in tuff for) one and the. 


© heirs of his body veſts the whole in- 
tercſt in him. - + $06,n. 
31. The will of a ſene covert, autho- 
rixed by a peer in her marriage 
ſeitlement, cannot be given in evi- 

' dence to ſhew a title to perſonal e/tate, 
till it is proved in the eccleſiaſtical 
court; Stone v. Forſyth, T. 21 C. z. 
99 PPE hs | 707 to 709 
CF 32. And the regular courſe in that 
court, is, not to give probate of the 
will, but adminifration, with the will, 
_ as a teſtamentary paper, annexed. 
MI: 70g, u [+1507] 

33. A change merely of the &kygal Hate 
; one try/lee to another is not a 
revocation of the will of cui que 
truft ; Doe v. Pott, 21 G. 3. 710 to 
722; Watts v. Fullarton, Canc. T. 
146.3. 718, 719 
34. A teftator having deviſed all the re- 
ſidue of his eftate, of what nature, 
Lind or quality «whatſoever, and having 
afterwards purchaſed, and been ad- 
mitted to, a copyhold eflate, and hav- 

ing ſurrendered it * to ſuch uſes as he 
„ ſhould, by his laſt will in writing, 
„ limit and appoint,” and having 
then made a codicil to his will, at- 
teſted by three witneſſes, reciting the 
having made his will and altering 
Tome of the legacies therein, and 
then ratifying and confirming all and 
every the gifts, deviſes, and bequeſts, 
contained in his ſaid will not thereby 
altered, the copyhold eſtate paſſes, 
the codici] operating as a republica- 
tion, and bringing the will to the date 
of the codicil; Doe v. Davie, B R. 
 M:15G 3. 716, & n. [2], 717, u. 
GT 35- But copyhold lands purchaſed 


Is 


after making a will do not paſs by 
ſuch will; Spring v. Biler, B. R. M. 


24 G. 3. 1 Term Rep 435 | 
36 By a deviſe—® to A. and H. for 


« heir lives and the life of the ſur- 
« yivor, but, in eaſe B. ſhould marry * 


& 7 


* and have iſſue, then after the 
death of A. to B. and her bei. 
but if B. ſhould die unmarried 
and without iſſue, then to 4. and 
ber heits“ — A. and B. take a 
joint eftate for life, with contingent 
v. Billington, T. 21 C. 3. 

37. Inſtances where words in a will 
ſufficient to paſs @ fee-fimple, are 
reſtrained by fabſequent words, to 


38. By this deviſe, vis I give and 
"O00 dmiſeto J h - 


all my lands at C” 
C and the reverſion 
4. worldly goods and eſtates where- 


to the heir at law; Rig 


39 So, though a will begins with like 
among ſeveral pecaniary legacies, 


40. So, where there are ſimilar intro- 


| 2 gives bis houſe to a younger 
0 


A 
41. So, if, after a fimilar introdudion 


remainders in fee to each; Goodiitle 


Pate 753 to 758 


mean an eftate-tail, 266, 267. 757 

er heirs and aſſigns 
* for ever, all my lands to B. and 
« give and bequeath to A. aforeſaid, 


A Sao ont nodes Foo — 


takes an ate for Iiſe in 


althongh the will begin with theſe 
introductory words—** For thoſe 


« with. it hath pleaſed God to bleſs 
« me.” and contain a legacy of 17. 
v. Side- 
botham, T. 21 G. 3. 

759 to 764 


introductory words No. 32.), and 
then the ow gives all bis freehold 
tenement lying in G. to A. B. and ( 
i them my er's ſons,” and then, 


leaves 10s to his heir at law, A. B. 
and C. take only for /ife, and the 
reverſion deſcends ; Denn v Gaſtin, 
B. K. M. 18 C. 3. 760, 761 


ductory words, (No 32.) and the 


n S. and after the death of 8 to 
A. and B. ſons of F. and a legacy 
of 15. to the huſband of his heit at 
law, 4 and B. only take for ſiſe, 
and the reverſion deſcends ; Right v. 
Ruſſel, Scace, H. 1 G. 3. 761 


(No. 32), the teflator gives all bs 
real 8 to . ale . bh aud 
to his ſon P. after his wife's death 
all bis land at V. and, among 

legacies, 55. each to all his grand- 
children, among whom were bis ben 
at law, P. full only take thei 


— 128 . 
- 
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deſcend. Page 761, 762, & n. [1] 
{7 42. Yet ſuch introductory words 
are material in the conſtruction of a 
will; Maundy v. Maundy, B. R. T. 
8 G. 2. - 760, n. [CF] 
43. By a deviſe of —* all the right, 
title, and intereſt which I now have, 
and all the term and terms of years 


which I now have or may have in my 


power to diſpoſe of, after my death, 
in whatever I hold by leaſe from Sir 
J. F. and alſo the houſe called the 
Bell tavern the fee-fimple in the 
houſe called the Bell tavern paſſes. 
762, 763 
44 © All my eftate” or © all my in- 
tereſt” are tantamount to an expreſs 
deviſe in fee. „ 
45. But a deviſe of ** all my lands at 
A.” only paſſes an eftate for life. 
434» 763 

46. Vide Srocx, No. 2. _ 


tWILLS /theWtatute of ) 


+ Vide the TanLs of Statutes after title 
STATUTE. 


+WINCHESTER (tbe Statute of ) 
+ Vide the TazLy of Statutes after title 


Srarurz. 4. 


- © WITNESS. 


the court out of which the 
iſſues, not by the jury, nor the j 
at Nifs Frius; Pierſon v. Ilir, H. 2x 


G. 3. — Page 556 to 861 
2. Debt will lie on ſuch aſſeifnent. = 
3. A witneſs who wilfully abſenta him- 

ſelf may be attached for the contempt. 

| NAY | 5x 
4. Or an aZion on the caſe will lie 

againſt him. 1 1 561 
5. Vid Cos rs, No. 10. Exscuron, 

No. 2. 1 e er Hanzas 

Corpus, No. 1. Txiat, No. 5: 

Tausrzx, No. 1, N 
14, 15, 16, 17. 
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Vide Poor-Rate, No. 1. Rune, 
No. 2. 5 
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Vide DzmuraER to Evidence, No. 4. 
ELlecir, Enquvizy, Enron. 


Evipencs, No. 3. Excanquan- 
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